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PEEFACE 

TO    THE     TWENTIETH     EDITIOX. 


In  this  edition  the  alterations  made  in  the  law 
since  the  publication  of  the  last  edition  have  been 
incorporated  in  the  text.  These  are  principally  the 
changes  occasioned  by  the  Land  Transfer  Eules, 
1903.  'J'he  editor  has  also  touched  for  the  first 
time  (a)  upon  the  vexed  question,  whether  contingent 
remainders  of  equitable  estates  are  subject  to  the 
precise  rule  laid  down  in  Whithji  v.  Mitclidl  {!>)  for 
legal  contingent  remainders.  And  he  has  treated 
more  fully  than  before  (c)  the  subject  of  the  right 
of  an  undertenant  to  relief  against  a  forfeiture  of 
the  head  lease  for  non-payuu'iit  oi  rent  or  breach 
of  covenant. 

Mr.  J.  F.  IsKLiN,  of  the  Inner  Temple,  has  kindly 
undertaken  the  entire  work  of  seeing  the  present 
edition  through  the  press,  and  preparing  all  the 
indices. 

7,  Stone  Buildincis,  Lincoi^n's  Inn, 
15;7i  December,  1905. 

(a)  See  p.  405  iiiid  n.  (//).  (h)  M  Ch.  D.  S5. 

(c)   Sec;  pp.  511—51:1. 


LAW 


TO    THE    SKVEXTEKXTH     EDITION. 


Tpie  present  work  is  put  forward  as  the  seventeenth 
edition  of  the  late  Mr.  Joshua  WiUiams's  "  Principles 
of  the  Law  of  Eeal  Property  " ;  hut  it  is  right  to  explain 
that  it  is  to  a  large  extent  a  new  hook.  Since  the 
late  autlior's  death  in  1881  (a),  three  editions  of  the 
book  have  been  prepared  by  the  present  editor ;  and 
in  these  the  original  text  was,  as  far  as  possible, 
retained.  It  was  felt,  liowever,  that  the  symmetry 
of  the  original  work  was  impaired  b}'  the  additions 
and  alterations  rendered  necessary  not  only  by  the 
great  changes  in  law  and  practice  worked  by  the 
Conveyancing  and  Settled  Land  Acts,  ])ut  also  l)y 
the  progress  of  historical  learning.  In  preparing  the 
edition  now  submitted  to  the  })r()fessi()n  the  editor 
has  ventui'cd  to  woi'k  with  a  tree  hand,  and  to 
remodel  the  ))Ook  after  a  design  of  his  own.  'J'lie 
subject  is  therefore  presented  under  an  arrangement 
different  from  that  i)reviously  employed,  and  a  very 
considerable  jjroportion  of  tlie  text  is  new.  At  tbe 
same  time  the  scheme  now  adopted  is  no  more  than 

(a)  Tlie  lirst  edition  of  tliirtociilli,  tlie  last  eilition  jm-- 
"  Williams  on  Real  I'loperty  "'  i  ared  !iy  the  late  autlior  himself, 
was  jmMislied   in   1845,    and  tlie       in  ISSO. 


Vi  PRKKACK    'I'O    TlIK    SEVKNlLENTil    EDITION. 

a  development  of  the  late  author's  plan,  and  much  of 
what  he  wrote  has  heen  preserved  (h).  And  through- 
out the  present  edition  tlie  editor  has  endeavoured 
to  harmonise  the  old  matter  and  the  new,  so  as  to 
carry  out,  as  far  as  possihle,  the  late  author's  idea 
in  projectinff  the  original  work— rL~.,  to  write  a 
readable  book,  and  one  intelligible  to  a  student 
without  previous  knowledge  of  the  law. 

The  editor  must  gratefully  acknowledge  the  benefit 
his  work  has  derived  from  the  criticism  of  his  friend 
Mr.  F.  W.  Maitland,  Downing  Professor  of  the  Laws 
of  England  at  Cambridge,  who  was  kind  enough  to 
read  some  portions  of  the  book  in  manuscript. 

An  entirely  new  index  to  the  book  and  to  the  cases, 
year-books,  and  statutes  cited  has  been  prepared  by 
Mr.  Kenneth  F.  Wood,  of  Lincoln's  Inn,  to  whom 
the  editor  is  also  indebted  for  much  efficient  help 
in  passing  the  work  through  the  press. 

A  few  cases,  decided  since  the  text  was  in  print,  are 
referred  to  in  the  Addenda,  by  the  aid  of  which  the 
work  is  brought  down  to  the  date  given  below. 

7,  Stoxe   Buildings,  Lincoln's  Inn, 
28^/t  June,  1892. 

{b)  The  liite  autlior's  Appendices  are  untouclied. 
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57  &  58  Vict.  c.  30  (Finance  Act,  1894) 

ss.  1 — 24  (estate  duty,  settlement  estate  duty) 

257—260.  407 
ss.  1,  2  (on  voluntary  conveyance)  .  .  .  79 
ss.  1,  2  (on  joint  tenancy)  ....     136 

ss.  1,  2,  22  (on  appointment)         .         .         .407,  408 

57  &  58  Vict.  c.  40  (Copyhold  Act,  1894).         .         .         .     408—476,479 

s.  2  (extinguishment  of  rights)     .         .         .    55,  465 
ss.  14 — 20  (enfranchisement)    ....     469 

s.  21  (dower) 470,  484 

s.  86  (licence  to  alienate)  .....     454 

s.  87  (partition) 468 

ss.  88  (estate  of  trustee,  mortgagee)  .     189,  236,  479, 

550 
s.  95  (gavelkind) 60 

58  &  59  Vict.  c.  25  (solicitor-mortgage) 534 

58  &  59  Vict.  c.  27  (market  gardens) 517 

58  &  59  Vict.  c.  43  (naturalization) 295 

69  &  60  Vict.  c.  28  (death  duties) 258,  259 

59  &  50  Vict.  c.  35  (Judicial  Trustees  Act,  1896)  ....     193 

60  &  61  Vict.  c.  23  (tithe) 437 

60&  61  Vict.  c.  44  (water  supplv) 125 

60  &  61  Vict.  c.  65  (Land  Transfer  Act,  1897).         .        203,  208,  213  sq., 

589,  619—059,  664 

Part  I.  (descent  of  lands  to  executors)      .  29,  57.  74. 

84,  85,  109,  131,  137,  183,  187,  202,  213, 

214,  218—221,  241,  252,282,  286.  311. 

373,  424,  404,  465,  479,  .550 

s.  2  (3)  (administration  of  estate)    .     214,  276.  277, 

319,  409 
s.  2  (4)  (persons  entitled  to  administration)  .  241 
s.  3  (conveyance  within  a  year)  .  .  220,  640 
s.  4  (appropriation  t)f  land  to  legacy )  .  .  .  640 
s.O  (settled  land)       ....      630.640,641 

S.  7  (indemnitv) 652,653 

s.  8  (certificates)         .         .         .    626,634—039,644 
s.  9  (transfers  and  charges)    .  632,  637,  63S.  642 

s.  12  (limitation)        ....      .WJ,  627,  6,53 
s.  13  (death  duties)        ....  027,644 

s.  14  (repeal) 620,  621.  6.55 

s.  16  (vendor  and  purchaser)  .         .         .     .     643 
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(■)0  &  01  Victi.  c.  G5,  s.  17  (removal  from  register)        .        .        .     .     650- 
s.  20  (compulsory  registration)  .     207,  208,  494, 

506,  51B 

s.  21  (insurance  fund) G58 

s.  22  (inspection  of  register)      .         .     494,  506,  518, 

640,  655 

s.  24  (interpretation  .         .      214,  506,  513,  620,  655 

First  Schedule       .  494,  495,  518,  620—622,  625.  627, 

634,  635,  642,  646,  650,  651 

61  &  62  Vict.  c.  10  (death  duties) 258,  259,  543 

61  &  62  Vict.  c.  48  (Benefices  Act,  1898) 430,  435 

62  &  63  Vict.  c.  20  (corporations) 298 

62  &  63  Vict.  c.  30  (commons) 413 

62  &  63  Vict.  c.  46  (Improvement  of  Land  Act,  1899)  .  124,  422 

63  Vict.  c.  7  (death  duties) 258,  259,  407,  599 

63  &  64  Vict.  c.  26  (Land  Charges  Act,  1900)      .         267—272,  279,  280, 

283,  408,  463,  508.  555,  588 
03  &  64  Vict.  c.  50  (agricultural  holdings)        .         .         .         .517-519 

1  Edw.  VII.  c.  4  (crown  lands) 56- 

2  Edw.  VII.  0.  7  (Finance  Act,  1902) 192 

2  Edw.  VII.  c.  41  (Metropolis  Water  Act,  1902) 30 

3  Edw.  VII.  c.  46  (Revenue  Act,  1903) 536- 
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Except  ivliere  otlierioise  stated,  the  works,  of  which  the  method  of 

citation  is  here  explained,  are  Reports,  and  the  names 

giveji  are  the  Reporters'  names. 


A.     . 
A.  &  E. 
A.-G. 
Amb.  . 
And. 
A  list.  . 
A  pp.  Cas 
Ass.      . 
Atk. 


.  Appeal  Cases  after  1890.    See  under  L.  R. 

Adolphus  and  Ellis,  Q.  B.,  1841—5-2. 

.  Attorney-General. 

.     .  Ambler,  Ch.,  1737—83. 

.  Anderson,  C.  P.,  1534—1604. 

.     .  Anstruther,  Ex.,  1792—7. 

.  See  L.  Pw 

.  Liber  Assisarum. 

.  Atkyns,  Ch.,  1736—54. 

B.  &  A Barnewall&  Alderson,  K.B.,  1817— 22. 

B.  &  Ad Barnewall  &  Adolphus,  K.  B. ,  1830-4. 

B.  &  C Barnewall  &  Cresswell,  K.  B.,  18-22-30. 

B.  &  P Bosanquet  &  Puller,  C.  P.,  1797—1804. 

B.  R.  Bancum  Regis,  the  King's  Bench. 

B.  &  S Best  &  Smith,  Q.  B.,  1861—9. 

Bac.  Abr.  .        .         .     .  New  Abridgment  of  the  Law  by  Miitthcw 

Bacon,  Gwillim  &  Dodd's  Edition  in 
8  vols. 

Bac.  Tr The  Law  Tracts  of  Lord  Bacon. 

Beav Beavan,  Rolls  Court,  1838—66. 

Bing Bingham,  C.  P.,  1822—83. 

Bing.  N.  C Bingham,  New  Cases,  C.  P.,  1834-40. 

Black.  Comm.         .  .  Blackstone's  Commentaries. 

Bligh,  N.  S Bligh,  New  Series,  H.  L.,  1827—37. 

Bract.     .....  Bracton  do  Legibus. 

Britt.  Britton's  Treatise. 

Bro.  Abr.  ....  Brooke's  Abridgment. 

Bro.  C.  C Brown,  Ch.,  1778-94. 

Biod.  &  Bing.  .  Broderip  &  Bingham,  G.  P.,  1819-22. 

Bulst P.ulstrode,  K.  B.,  1609—39. 

P.urr Burrow,  K.  B.,  1756—72. 

C.  .         .         .         .         .     .  Chancellor. 
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C.  B 'I'lie  Common  Bench  or  Court  of  Common 

Pleas,  also  the  Common  Bench  Reports, 
1846—56. 

C.  B.,  N.  S Common  Bench,  New  Series,  1856—05. 

C.  J.  .         .  .  Chief  Justice. 

C.  M.  &  R Crompton,Meeson&Roscoe,Ex.,1834— 5. 

C.  P.        .         .         .  .  Common  I'lcas.     See  under  L.  R. 

C.  P.  Coop C.  P.  Cooper,  Ch.,  18-37—8. 

C.  P.  D Common  Pleas  Division. 

C.  &  J Crompton&  Jervis,  Ex.,  1830— 2. 

C.  &  M Crompton  &  IMeeson,  Ex.,  1832—4. 

C.  &  P Carrington&Payne,NisiPrius,1823— 41. 

Ca.  t.  Talb Cases    in    time    of    Lord    Talbot,    Ch., 

1838-37. 

Cal.     ......  Calendar   of   Proceedings    in    Chancery 

published  by  the  Record  Commission. 

Gary Cary,  Ch.,  1556— 1604. 

Ch.       .         .         .         .         .     .  Chancery.     See  under  L.  R. 

Ch.  D Chancery  Division.     See  under  L.  R. 

Cha.  Ca.      ...         .     .  Cases  in  Chancery,  1660 — 88. 

Cha.  Rep.         ....  Reports  in  Chancery,  1615 — 1712. 

CI.  &  Fin Clark  &  Finnelly,  H.  L.,  1831—46. 

Co.  ......  Coke's  Reports,  generally  cited  as  Rep. — 

the  Reports  par  excellence. 

Co.  Cox3 Coke's  Complete  Copyholder. 

Co.  Litt.  ....  Coke  upon  Littleton. 

Co.  Tr Coke's  Law  Tracts. 

Coll Collyer,  Ch.,  1844—6. 

Com Comyns,  K.  B.,  1695—1740. 

Com.  Dig Chief  Baron  Comyns'  Digest  of  the  Law. 

Conn.  &  Laws Connor  &  Lawson,  Ir.  Ch. ,  1841 — 3. 

Coop G.  Cooper,  Ch.,  1815. 

Cowp. Cowper,  Iv.  B.,  1774 — 8. 

Cox Cox,  Ch.,  1744— 97. 

Cro.  El.       .         .                  .      j  Croke's   Reports  in  time   of   Elizabeth, 
Cro.  Jac.  James  I.  and  Charles  I.,  K.  B.,  1581 — 

Cro.  Car J      1641. 

Cru.  Fi.  .         .         .  I  ,-,     .  „.  ,  _ 

Cru   Rec  Cruise  on  Fnies  and  Recoveries. 

Dart,  V.  &  P.  .  .  Dart  on  Vendors  and  Purchasers. 

De  G.  &  J De  Gex  &  Jones,  Ch.,  1857—9. 

De  G.,  F.  &  J.  .         .  De  Gex,  Fisher  &  Jones,  Ch.,  1859—62. 

De  G.,  M.  &  G.  .     .   De   Gex,   Macnaghten   &   Gordon,   Ch. 

1851—7. 

De  G.  &  S De  Gex  &  Smale,  Ch. ,  1846— 52. 
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Dig The  Digest  of  Justinian. 

Dom.  Proc.    ....  Domus  Proceriun,  the  House  of  Lords. 

Dougl Douglas,  K.  B.,  1778— 85. 

Dow.  &  Ryl Dowling  &  Ryland,  K.  B.,  1822—7. 

Drew Drewry,  V.-C.  Kindersley,  1852—9. 

Drew.  &  Sma.         .         .         .  Drewry  &  Smale,  same  Court,  1859 — 65. 

Dru.  &  War Drury  &  Warren,  Ir.  Ch.,  1841—3. 

Drury Drury,  Ir.  Ch. ,  1843—4. 

Dyer Dyer,  K.  B.,  1513—82. 

E.  &  B Ellis  &  Blackburn,  Q.  B.,  1852—7. 

E.  B.  &  E Ellis,  Blackburn  &  Ellis,  Q.  B.,  1858. 

East East,  K.  B.,  1800—12. 

Eden Eden,  Ch.,  1757—66. 

Eq.  Ca.  Ab.    .         .         .         .  Equity  Cases  Abridged,  1667 — 1744. 

Esp Espinasse,  Nisi  Prius,  1793 — 1807. 

Ex.         .....  The     Court     of    Exchequer,     also    the 

Exchequer  Reports,  1847—66. 

Ex.  D.        .         .         .         .     .  Exchequer  Division.     See  under  L.  li. 

F.  N.  B.  .         .         .         .  Fitzherbert's  Natura  Brevium. 

Fearne,  C.  R.     .         .         .     .  Fearne  on  Contingent  Remainders  and 

Executory  Devises.     Butler's  Edition. 

Finch  L.  .         .  .         .  Finch's  Law. 

Fitz.  Abr.  .         .         ...  Fitzhcrborfs  Abridgment. 

Fleta      .....  The  anonymous  treatise  on  English  Law, 

so  called,  of  the  time  of  Edw.  I. 

Fonbl.  Eq.  .         .         .     .  Fonblanque's  Edition  of  the  Anonymous 

Treatise  on  Equity. 

Freem Freeman,  Ch.,  1660—1706. 

Gai.    ......  The  Commentaries  of  Gains. 

Gif! Giffard,  V.-C.  Stuart,  1857—65. 

Gilb.  Ten.  .         .         .     .  Chief  Baron  Gilbert's  Treatise  on  Tenures. 

Gilb.  Uses      ....  Chief  Baron  Gilbert's  Treatise  on  Uses. 

Glanv.         .....  The  treatise  on  English  Law  of  the  time 

of  Henry  II.,  attributed  to  Glanville. 

H.  Bl Henry  Biackstone,  C.  P.,  1788—96. 

H.  L.  .         .         .     .  The  House  of  Lords.     See  under  f .  U. 

H.  L.  C.  ....  House  of  Lords  Cases,  1847 — GC. 

H.  &  C Hurlstone  &  Coltman,  Ex.,  1862— G. 

H.  &N Hurlstone  &  Norman,  Ex.,  1856— 61. 

Hale,  P.  (' Sir  Matthew  Hale's  Treatise  on  Picas  of 

the  Crown. 

Hard Hardres,  Ex.,  folio,  1655—69. 

Hare Hare,  Ch.,  1841— 53. 

Hil Hilary  Term. 


Ixii 
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Hob. 
Inst. 


Ir.      . 

J.    . 

J.  &  H.       . 

J.  &  W.   . 

J.  B.  Moore 

Jac. 

Jarm.  Wills 

Job. 

Jo.  &  Lat.  . 

Jur. 

Jur.,  N.  S.  . 

K.  B. 

Kay     . 

K.  &  J.     . 

Keb.    . 

Keen 

Keil.  . 

L.  J. 

L.-J. 

L.  Q.  R. 

L.  R. 


From  1865  to  1875— 
L.  R.,  A.  &  E.      . 

L.  R.,  Ch. 

L.  R.,  C.  P. 

L.  R.,  C.  C.  R.         .     . 

L.  R.,  Eq.    . 

L.  R.,  Ex.        . 

L.  R.,H.  L.,  or  E.  &  I. 

L.  R.,  P.  C. 
L.R.,P.&D.,orP.&M. 
L.  R.,Q.  B.     .         .     . 

L.  R.,Sc.  App.     . 
From  1875  to  1890— 

(Usually  ■without  prefixin 
App.  Cas. 

Ch.  D.  .         .         . 


Hobart,  K.  B.,  1603—5. 

Coke's  Institutes;  also  used  for  Justinian's 
Institutes, 

Irish. 

Justice. 

Johnson     &     Hemming,    V.-C.     Wood 
1859—62. 

Jacob  &  Walker,  Ch.,  1819—21. 

J.  B.  Moore,  C.  P.,  1817—27. 

Jacob,  Ch.,  1821—2. 

Jarman  on  Wills. 

Johnson,  V.-C.  Wood,  1858—60. 

Jones  &  Latouche,  Ir.  Ch. ,  1844 — 6. 

Jurist  Reports,  1837—54. 

Jurist  Reports,  New  Series,  1855 — 66. 

The  Court  of  King's  Bench. 

Kay,  V.-C.  Wood,  1853—4. 

Kay  &  Johnson,  V.-C.  Wood,  1854—8. 

Keble,  K.  B.,  1661— 77. 

Keen,  RoUs  Court,  1836—8. 

Keilway,  K.  B.,  1497—1530. 

Law  Journal  Reports  from  1823. 

Lord  Justice. 

Law  Quarterly  Review. 

The   Law  Reports  of   the  Incorporated 
Council  of  Law  Reporting,  which  are 

usually  cited  as  follows  : — 

Admiralty  and  Ecclesiastical  Cases. 

Cases  in  the  Court  of  Appeal  in  Chancery. 

Common  Pleas  Cases. 

Crown  Cases  Reserved. 

Equity  Cases. 

Exchequer  Cases. 

English  and  Irish  Appeals  to  the  House 
of  Lords. 

Privy  Council  Cases. 

Probate  and  Divorce  Cases. 

Queen's  Bench  Gases. 

Scotch  Appeals  to  the  House  of  Lords. 

g  L.  R.) 

Appeal  Cases  (House  of  Lords  and  Privy 
Council). 

Chancery  Division  Cases. 
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C.  P.  D.  . 
Ex.  D. 
P.  D.       . 

Q.  B.  D.       . 

After  1890— 

(Prefixing  the  dale  of 

1891,  A.  C.       . 

1891,  Ch.       . 

1891,  Q.  B.       . 

1891,  P. 

L.  T 

L.  T.  R. 

Lane 

Leon.       .... 

Lev.    .... 

Litt 

Lord  Rayni. 
M.  or  Mich.    . 

M.  &  Cr 

M 

M.  &  S 

M.  &  W. 
I\Iac.  &  G. 

McCleland       .         .     _     . 
Mad.  Form.  Ang. 
]\Iadd.     ... 
I\Ian.  &  Gr. 

Mer 

Mod 

Moo 

Moo.  k  IMalk.     . 
i\Ioo.  &  Scott 

My.  &  K 

Nev.  &  Man.  . 

N.  C 

N.  11 

0.  Bridg 

Owen      .... 
P 


.   Common  Pleas  Division  Cases. 

Exchequer  Division  Cases. 

.  Probate   Division   Cases,  including  Ad- 
miralty and  Ecclesiastical  Cases. 

.  Queen's  Bench  Division  Cases,  including 
Crown  Cases  Reserved. 

the  year  only,  as) : 
.   Appeal  Cases. 
.  Chancery  Division  Cases. 
.  Queen's  Bench  Division  Cases. 
.   Probate  Division  Cases. 
.  Law  Times  Reports  from  1815. 
.   Land  Transfer  Rules. 
.  Lane,  Ex.,  1605—11. 
.  Leonard,  K.  B.,  1540—1615. 
.  Levinz,  K.  B.,  1660—95. 
.   Littleton's  Tenures. 
.  Lord  Raymond,  K.  B.,  1691—1732. 
.   ^lichaelmas  Term. 
.  Mylne  &  Craig,  Ch.,  1836—40. 
.   Master  of  the  Rolls. 
.  ilaule  &  Selwyn,  K.  B.,  1813—17. 
Meeson  &  Welsby,  Ex. ,  1836—47. 
.   :\racnaghten  &  Gordon,  Ch.,  1849—51. 
.   :\rcCleland,  Ex.,  1824. 
.  Madox's  Formulare  Anglicanum. 
.   Maddock,  Ch.,  1815—20. 
.   ^Manning  &  Granger,  C.  P.,  1840—5. 
.  :\rerivalc,  Ch.,  1815—17. 

.   Jlodern  Reports,   K.  B.,  C.    P.  &  Ch., 
1669—1744. 

.   Sir  Fr.  Moore,  K.  B.,  1512—1621. 

.    .Moody  &  :\Ialkin,  Nisi  Prius,  1826-30. 

.   Moore  &  Scott,  C.  P.,  1831—4. 

.  Mylne  &  Keen,  Ch.,  1833—5. 

.   Neville  &  Manning.  K.  B.,  1832—6. 

Bingham's  New  Cases,  C.  P.,  1834—40. 
.  Bosanquet  &  Puller's  New  Reports,  C.  P., 

1804 — 7  ;  also  used  for  Now  Reports, 

1862-1865. 
Sir  Orlando  Bridgnuin's  Judgments,  C.P., 

1660—7,  edited  liy  Bannister. 

.  Owen,  K.  B.  &  C.  P.,  1556—1615. 
.  Probate.     See  under  L.  R. 
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r.  &  M.  Hist.  Eng.  Law 

P.  C 

P.  D 

P.  Wms.  or  P.  \V.      . 

Parker    .         .  .         . 

Pascb. 

Per.  &  Dav.    . 

Perk, 

Ph 

Plowd. 

Pollexf. 

Pophain 

Pre.  Cha. 

Prec.  Conv. 

Prest.  Abstr. 

Prest.  Conv. 

Price       .         .         .         . 

Q.  B 

Q.  B.  D. 


R 

R.R 

R.  S.  C.      . 

R.  &  ]\I.  or  Russ.  &  j\Iy, 

Reg 

Rep.        .         .         .         . 


Ro.  Ab.       . 

Rob.  Gav. 

Rop.  Husb.  &  \Yife    . 

Rot.  Hund.     . 

Rot.  Pari.  . 

Russ. 

S.  &  S.  or  Sim.  &  Stu. 

S.  C.       . 

Salk 

Sand.  Uses     . 
Sax.  Chro. 
Scb.  &  Lefr.   . 


Pollock  &  IMaitland's  History  of  Engliph 
Law,  189.0. 

Privy  Council.     See  under  L.  R. 
Probate  Division.     See  under  L.  R. 
Peere  Williams,  Ch.,  1695—1735. 
Parker,  Ex.,  1743—67. 
Easter  Term. 

Perry  &  Davison,  Q.  B.,  18:38—41. 
Perkins's  Profitable  Book. 
Phillips,  Ch.,  1841—9. 
Plowden,  K.  B.,  1550—80. 
PoUexfen,  K.  B.,  1670—84. 
Popham,  K.  B.,  1592—1627. 
Precedents  in  Chancery,  1687 — 1722. 
Precedents  in  Conveyancing. 
Preston  on  Abstracts  of  Title. 
Preston  on  Conveyancing. 
Price,  Ex.,  1814—24. 

The  Court  of  Queen's  Bench  ;  also  the 
Queen's  Bench  Reports,  1841 — 52.  See 
under  L.  R. 

Queen's  Bench  Division.  See  under 
L.  R. 

Rex  or  Regina. 

The  Revised  Reports. 

Rules  of  the  Supreme  Court. 

Russell  &  Mylne,  Ch.,  1829—31. 

The  Register  of  Writs. 

The  Reports  of  Lord  Coke,  K.  B.,  1579 — 
1616. 

Rolle's  Abridgment. 

Robinson  on  Gavelkind. 

Roper's  Treatise  on  the  Law  of  Husband 
and  Wife,  edited  by  Jacob. 

Rotuli  Hundredorum,  the  Hundred  Rolls 
(Record  Commission). 

Rotuli  Parliamentorum,  the  Rolls  of 
Parliament. 

Russell,  Ch.,  1826—9. 

Simons  &  Stuart,  Ch. ,  1822 — 6. 

Same  case. 

Salkeld,  K.  B.,  1689—1711. 

Sanders  on  Uses  and  Trusts,  4th  ed. 

The  Saxon  Chronicle. 

Schoales  &  Lefroy,  Ir.  Ch.,  1802—6, 
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Ixv 


Scriv.  Cop. 
Shep.  Touch. 

Sid 

Sim 

Sir  T.  Raym.     . 
Sm.  &  Giff.    . 
Spence,  Er[.  Jur. 
Stark.    .... 

Stat 

Str 

Style 

Sugd.  Pow.    . 

Sugd.  Y.  &  P.   . 

Swanst. 

T.  &  R.      . 

T.  R 

Tau.  or  Taunt. 
Times  L.  R.  . 
Toth. 

Trill 

Turn. 

Tyr 

Ulp.  Frag. 

Y.  &  B. 

Y.-C. 

Vaughan 

Ventr. 

Yern.     .... 

Yes.  or  Yes.  Sen. 

Yes.  Jun. 

Yin.  Abr,  . 

VinogradotT.  \ill.  in    l'',ii,i 

W.  1-51 

W.N. 

W.  R 

Watk.  Cop. 

Watk.  Des. 

Wightw.    . 

W.K.l'. 


.  Scriven  on  Copyholds,  3rd  Ed. 
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OF    THE    NATURE    OF   REAL    PROPERTY    OR    ESTATE    AND 
CHATTELS    REAL. 


Section  L 

Of  the  Nature  of  Property  and  Ownership). 

It  is  probable  that  many  of  those  who  open  this 
book,  have  heard  of  a  distinction  made  in  law  between 
real  and  personal  property.  Thej^  are  perhaps  aware 
that  the  law  of  real  property  has  to  do  with  the 
ownership  of  land  ;  and  it  is  very  unlikely  that  they 
have  formed  no  opinions  on  the  subject  of  the  laws 
of  property.  Popular  notions  of  law  often  contain  an 
element  of  truth  ;  but  they  are  rarely  exact.  The 
student  of  real  property  law  will,  therefore,  do  well  to 
Ijegin  by  considering  the  exact  meaning  of  one  or  two 
terms,  with  the  common  use  of  which  he  is  doubtless 
familiar. 

In  the  first  place,  what  is  meant  by  the  word 
projwrti/  /  The  common  conception  of  property  may 
perhaps  be  said  to  be  this  :  tliat  a  man's  property  is 
what   is  his  own   to   do   wluit    lu'   lil\fs   witli.     h    is 

W.R.P.  1 
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Ownership. 


Incidents  of 

absolute 

ownership 


generally  understood  that  those  things  are  a  man's 
property,  which  are  the  object  of  owncrsldj)  on  his 
part.  What,  then,  is  ownership  ?  Without  pretending 
to  formulate  a  definition,  we  may  venture  to  assert 
that  ownership  chiefly  imports  the  right  of  exclusive 
enjoyment  of  some  thing  (a).  The  owner  in  possession 
of  a  thing  has  the  right  to  exclude  all  others  from  the 
possession  or  enjoyment  of  it ;  and  if  he  be  wrongfully 
deprived  of  what  he  owns,  he  has  the  right  to  recover 
possession  of  it  from  any  person.  This  right  to  main- 
tain or  recover  possession  of  a  thing  as  against  all 
others  may,  I  think,  be  said  to  be  the  essential  part  of 
ownership.  As  regards  its  other  incidents,  ownership 
may  be  absolute  or  else  limited  or  restricted.  Thus 
absolute  ownership  would  seem  to  include  the  right  of 
free,  as  well  as  exclusive,  enjoyment ;  by  which  I  mean 
the  right  of  using,  altering,  or  destroying  the  thing 
owned  at  the  owner's  pleasure,  so  only  that  he  do  not 
violate  anj^  other  person's  right  to  security  of  person 
and  property.  But  those  who  have  rights  of  exclusive, 
though  restricted,  enjoyment,  are  nevertheless  com- 
monly termed  owners  Q)).  Another  incident  of  absolute 
ownership  is  free  power  of  disposition,  that  is,  the 
right  of  the  owner  to  transfer  as  he  will  the  whole  or 
any  part  of  his  rights  over  the  thing  owned.  And  in 
modern  times  free  power  of  disposition  is  generally 
incident  to,  and  indeed  inseparable  from,  any  owner- 
ship (c).  But  the  student  will  find  that  in  earlier 
times  those  were  regarded  as  owners  whose  right  to 
maintain  or  recover  possession  was  secured  by  law, 
though   their   power  of   disposition    was   limited  ((7). 


(ft)  See  2  Austin's  Jurispru- 
dence, 817,  4th  ed.  ;  P.  and  M. 
Hist.  Eng.  Law.  ii.  4—10,  151 
&  n.  (2)  ;  and  an  article  by  the 
writer  in  L,  Q.  R.  xi.  223. 

(//)  English  landlords,  who  are 
tenants  for  life,  are  coninionl}'' 
called  landowners,  notwith- 
standing    that     they     may     be 


restrained  from  laying  their 
land  waste,  or  pulling  down 
their  houses. 

(c)  Litt.  s.  360  ;  Co.  Litt. 
223  a  ;  BradJetj  v.  Peixoto,  '6 
Ves.  jun.  324  ;  Ross  v.  Ross,  1 
J.  &  W.  154  ;  Ware  v.  Cann,  10 
B.  &  C.  433. 

{d)  Glanv.    i.   5,  7,   vii.   1,    5, 
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Again,  it  is  essential  to  absolute  ownership  that  it 
should  be  of  indeterminate  duration ;  no  limit  of  time 
must  be  set  beyond  which  the  enjoyment  of  the  thing 
owned  shall  not  endure.  So  that  any  right  of  user  or 
enjoyment  limited  to  endure  for  any  period  of  life  or 
years  cannot  amount  to  absolute  ownership,  which  is 
interminable.  And  any  right  of  exclusive  enjoyment 
of  a  thing,  for  whatever  period,  which  is  derived  out 
of  the  ownership  of  another  (e),  seems  to  fall  short  of 
absolute  ownership.  But  the  term  owners  is  commonly 
used  to  include  those  who  have  the  right  of  exclusive 
enjoyment  of  anything  for  a  limited  time,  as  well  as 
absolute  owners  (./').  Thus  the  word  oicnership  is  used 
by  lawyers  sometimes  in  the  strict  sense  of  absolute 
ownership,  sometimes  in  a  looser  sense  to  express  a 
right  of  exclusive  enjoyment  which,  though  possibly 
lacking  some  of  the  incidents  of  absolute  ownership, 
includes  at  least  the  right  to  maintain  or  recover 
possession  of  some  thing  as  against  all  others. 

Having  gained  some  notion  of  the  legal  sense  of 
oumerslup,  let  us  see  what  meaning  is  attached  in  law 
to  the  term  property.  This  word  is  mainly  used  by  ['ropsrty. 
lawyers  in  three  different  senses  : — (1)  As  denoting 
the  right  of  ownership.  Eor  instance,  if  a  man  lend 
his  goods  to  a  friend,  it  is  said  that  the  property  in 
the  goods  remains  in  the  lender.  We  also  speak  of 
'property  in  land.     (2)   As  denoting  the  object  of  a 

xii.,    xiii.  ;   Bract.  I'u.    .3  a,    8    b,  one     man     ami     liis    lieirs    lioM 

10  b,  ;3],  10-2,  112  1),  113a,  leOa,  laii.l    of   aiiotlicr   and    liis    lieiis, 

1  9.^)  b,  206,  2(53,  268,  434  b,  435  a  ;  so  tliat,   on  failure   of   tlie    heirs 

Britt.  liv.  2,  ch.  16,  s.  2  ;  Mirror,  of  the  former,   tlie  latter  or  liis 

eh.  2,  s.  25  ;  Litt.  .ss.  9,  10  ;  Co.  successors  in  title  will  have  tlie 

Litt.  17  a,  266  a  ;  P.  &  M.  Hist,  right    to    resume    possession    of 

Eng.  Law,  ii.  4  —  10.  the  laml. 

(c)  As   where   one    holds   land  ( /')  English  landlords,  who  are 

on    lease     from    another    for    a  mostly  tenants  for  life  only,  are 

term,    say,  of  a  thousand   years,  commonly     called      landowners ; 

on    the  expiration  of  which   the  see  P.  &  M.    Hist.   Kng.    Law,  ii. 

lessor's    succe.ssors    in    title    will  7 — 10  ;   slats.  6  &   7   Will.   IV. 

have    the    right   to    resume    po.s-  c.  71,  s.  12  ;  8  &  9   Vict.  c.  18, 

session    of  the    land  ;  or    where  s.s.   3.  79,  84,  127  ;  27  &  28  Vict. 

1—2 
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riyht  of  ownership.  Thus,  it  maybe  said  that  certain 
goods  are  the  propertii  of  a  certain  man  ;  or,  speaking 
of  land,  that  the  propciiy  of  one  man  adjoins  the 
propoiii  of  another ;  or  that  property  may  consist 
either  of  immoveable  things,  as  land,  or  of  moveable 
things,  as  coined  money.  (B)  As  denoting  valuable 
things — things  which  can  be  turned  into  money  or 
assessed  at  a  money  value  ;  in  other  words,  rights 
which  may  be  exchanged  for  the  ownership  of 
money  (//).  It  is  in  this  last  sense  that  the  word 
property  seems  to  be  used  when  a  man  speaks  of  all 
his  property,  or  of  his  real  as  opposed  to  his  personal 
property  (/<) .  Property,  then,  may  mean  either  (1)  owner- 
ship, or  (2)  the  objects  or  an  object  of  ownership,  or 
Things  (3)  valuable  things,  according  to  the  context.     Now* 

incorporeal.  things,  according  to  a  classification  imported  from 
Eoman  into  English  law,  are  either  corporeal  or 
incorporeal.  Corporeal  things  are  tangible  objects, 
as  land  or  gold ;  incorporeal  things  are  those  which 
are  intangible,  such  as  legal  relations  and  rights, 
including  legal  obligations  and  rights  of  action  (i). 
And  property,  as  meaning  valuable  things,  includes 
incorporeal  as  well  as  corporeal  things  {h).  That  is 
to  say,  property  con.sists  of  two  kinds  of  things  : — 

c.   Hi,    s.  8  ;  33  &   34  Vict.    c.  as   the   ohject  of  rights,    to    the 

56  ;  34  &  35  Vict.  c.  84  ;  40  &  41  rights  tliemselves  ;  see    Austin's 

Vict.    e.    31  ;  Bauvucoll    Manu-  Jurispnuleiiee,  371,   804,  4th  ed. 

fadnr    (tr.,    v.     Furness,    1893,  The      student      of     any      legal 

A.  C.  17.  system,    however,    must   take    it 

{g)  See  Lord  Mansfield,  Hogan  as  he  finds  it.     It  is  idle  for  him 

V.    Jackson,     Cowp.    299,     307  ;  to  find   fault   with  ideas    which 

Savigny,    Sj'stem    des     heutigen  have    obtained    actual    currency 

romischen  llechts,  vol.   i.,  s.  53,  therein,   and  which  he  is  there- 

pp.  338 — 340.  fore  h;)und  to  accept  as   "legal 

(h)  See  Doe  d.    IFall  v.  Lang-  tender.''     If     any     such     ideas 

lands,    14  East,     370   ;     Doe    d.  conflict  with  his    sense  of  what 

Morgan   v.   Mornan,    6    B.   &  C.  ought    to    be     he    should    look 

512.  for    exjilanation    to    the    history 

(i)  Bract,  fo.  10  b.     In  modern  of  law. 
times  this  classification  of  things,  (k)     See    Re   Earnshaio-Wall, 

as    corporeal  or  incorporeal,    has  1894.  S  Ch.  156  ;  and  an  article 

been        subjected       to       adverse  by  the  writer  in    L.    Q.    R.,    xi. 

criticism,    on    the    ground    tliat  223 — 228. 
it     opposes     things,     considered 


OF    THE    NATURE    OF    RE  A  I,    ESTATE. 

(1)  tangible    things    in    their    o^Yner's    possession  ; 

(2)  valuable  rights  of  various  kinds  unaccompanied 
with  the  possession  of  anything  corporeal.  Or,  if  it 
be  preferred  to  treat  property  as  an  aggregate  of  rights, 
the  same  classification  may  be  propounded  in  this 
M'ay  : — Property  consists  (1)  of  rights  of  ownership  in 
tangible  things  clothed  with  possession ;  (2)  of  bare 
rights  or  mere  rights  ;  rights  unaccompanied  with 
possession,  which  are  nevertheless  valuable.  But  it  is 
more  in  accordance  with  the  treatment  of  the  subject 
which  has  obtained  in  our  law  (/),  as  well  as  with 
common  usage,  to  classify  property  as  consisting  of 
corporeal  things,  as  land  or  moveable  goods,  or  of 
incorporeal  things,  mere  rights  regarded  objectively  as 
a  source  of  profit.  Everyone  understands  that  the  land 
and  moveable  goods,  which  a  man  possesses  as  owner, 
are  part  of  his  property :  but  he  may  have  other  valuable 
things  besides  the  land  and  goods  in  his  possession. 
It  is  probably  within  the  reader's  knowledge  that  a  man 
may  have  land  let  to  yearly  tenants,  or  may  be  entitled 
to  land  on  the  death  of  some  tenant  for  life.  In  either 
case  he  has  a  mere  right,  without  the  possession  of 
anything  corporeal ;  for  the  land  is  in  the  possession  of 
the  yearly  tenants  or  life  tenant.  But  his  right  to  the 
land,  subject  to  the  yearly  or  life  tenancy,  is  a  valuable 
thing,  and  is  for  that  reason  part  of  his  property. 
Again,  one  need  be  no  lawyer  to  know  that  a  man's 
property  may  also  include  rights  of  way,  of  pasture  for 
cattle,  or  of  fishing  or  shooting  over  aiiother's  land. 
Everyone  reckons  debts  due  to  himself  as  part  of  his 
property  ;  and  at  the  present  day  stocks  and  shares  are 
forms  of  property  which  are  familiar  to  many.  All 
these  things,  however,  are  mere  rights,  unaccompanied 
with  the  possession  of  anything  corporeal.  Some,  as 
we  have  seen,  are  rights  over  land,  of  which  others  are 
in  possession  as  owners.    A  debt  is  nothing  more  than 

(I)  See  Co.  Litt.  121  li,  369  a,  374  b. 
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the  right  to  sue  another  for  money  due.  What  is 
generally  spoken  of  as  a  sum  of  Government  stock  is 
l^roperly  the  right  to  receive  from  Government  perpetual 
annuities  redeemable  on  payment  of  a  certain  sum,  for 
example,  i^lOO  for  ever}^  i>2  15s.  of  annuity.  A  share 
in  a  joint-stock  company,  regarded  as  a  source  of 
emolument,  is  a  right  to  receive  a  certain  share  of 
the  profits  of  the  company  (m).  All  these  different 
rights  are  however  valuable  ;  they  may  be  turned  into 
money  and  their  worth  can  be  assessed  in  mone3^ 
Being  valuable  things,  they  are  reckoned  as  property. 
But  in  including  such  incorporeal  things  in  property, 
no  heed  is  paid  to  the  nature  of  the  rights  of  which 
they  consist ;  they  are  simplj^  regarded  objectively  as 
sources  of  profit. 


Section  II, 


Distinction 
in  English 
law  between 
property  in 
lands  and 
property  in 
goods. 

No  absolute 
ownership  of 
land. 


Estate  in  fee 
simple. 


Of  Propertif  in  Land  and  Goods  in  English  Law. 

Having  thus  examined  the  meaning  of  onmership 
and  proprrtii,  our  next  step  towards  apprehending  the 
nature  of  real  property  will  be  to  advert  to  the  distinc- 
tion drawn  in  English  law  between  property  in  land 
and  property  in  moveable  goods.  It  is  this  :— An 
English  subject  may  enjoy  the  absolute  ownership  of 
goods,  but  not  of  land(n).  The  law  does  not  recog- 
nise absolute  ownership  of  land,  unless  in  the  hands  of 
the  Crown  ;  and  the  greatest  interest  in  land,  wdiich  a 
subject  can  have,  is  an  estate  in  fee  simple  (o),  that  is 


{m)  See  Wms.  Pers.  Prop.,  30, 
38—40,  274,  284,  15th  ed. 

{n)  This  distinction  is  not  es- 
sential. InEomanlaw,  land  and 
moveable  goods  might  be  the 
object  of  the  same  dominium,  ex 
jure  Qtoiritium  ;  Gai.  II.  §§  15 — 


25,  40—42  ;  Ulp.  Frag.  xix. 
And  see  P.  c^  JI.  Hist.  Eng.  Law, 
ii.  2—6. 

(o)  Litt.  s.  11  ;  Co.  Litt.  4  a  ; 
Countess  of  Bridqewatcr  r.  Dule 
of  Bolton',  Q  Mod.  106,  109. 
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to  say,  an  estate  iiilieritable  by  his  blood-relations, 
collateral  as  well  as  lineal,  according  to  the  legal  order 
of  succession,  and  held  feudally  of  some  lord  by  some 
kind  of  service.  For  by  English  law,  the  king  is  the 
supreme  owner,  or  lord  paramount,  of  every  parcel  of  Lord  para- 
land  in  the  realm  (p)  ;  and  all  land  is  holden  of  some  ^^^^  ' 
lord  or  other,  and  either  immediately  or  mediately  (q) 
of  the  king  (r).  But  it  must  not  be  supposed,  because 
an  English  subject  can  have  no  absolute,  interminable 
and  underived  (s)  ownership  of  land,  that  proprietary 
rights  in  land  are  unknown  to  the  law.  On  the  con- 
trary, the  law  secures  to  every  one,  who  holds  an 
estate  in  land,  the  exclusive  enjoyment  of  his  holding, 
and  gives  him  the  right  to  maintain  or  recover  i^osses- 
sion  thereof  against  all  others  (t).  To  an  estate  in  fee 
simple  there  are  moreover  now  incident  the  rights  of 
free  enjoyment  and  free  disposition  ;  so  that  such  an 
estate  is  well-nigh  equivalent  to  absolute  property  (it). 
It  is  common  to  speak  of  land-owners  and  the  owner- 
ship of  land  ;  and  such  expressions  are  found  even  in 
Acts' of  Parliament  (.lO-  English  law  then  recognises 
property  in  but  not  absolute  ownership  of  land  ;  the 
most  absolute  property  in  land  that  a  subject  can 
have  is  but  an  estate  (ij).  Here  may  be  explained 
what  is  meant  by  this  word  estate,  which  will  be  con-  Estate, 
stantly  encountered  by  the  student  of  real  property 
law.  Everyone  knows  that  a  man's  lands  are  often 
referred  to  as  his  estate  or  his  estates  ;  but  the  popular 
sense  of  the  word  is  a  modification  of  its  legal  meaning. 
Estate  is  the  Latin  word  status  (z),  which  originally 

(p)  Co.  Litt.  6.^  a.  (x)  See    Co.    Litt.    17,    266   a, 

(q)  That   is  either  directly   of  369  a  ;  Overm'rs  of  Wixt  Ham  v. 

the    iviiig,    or  directly    of    some  Iks,  S  A)ip.   Cas.   386  ;  stats.  38 

intermediate,      or     mcmtc     lord,  Geo.  IIL  e.  .5,  s.  46  ;  58  (Ico.  IIL     .Mesne  lord. 

between  the  tenant  and  the  kinj^.  c.  45,  ss.  39,  60  ;  5  &  6  Viet.  e.  35, 

(/•)  Co.  Litt.  93  a,  sec  P.  &  M.  .ss.  1,  GO  (No.  iv.,2, 10,  VI)  ;  and 

Hist.  Eng.  Law,  i.  210—212.  tlie   stat.s.    cited  in  lu.tr    (/)    to 

(s)  See  ante,  p.  3.  ]i.  3,  ante, 

(0  3Bhick.Conim.l67,s-<7.,  209.  (y)  Holt,  C.  J.,  6,.M.Mi.  lOH. 

[ii)  See  ante,  p.  2.  (;)  Co.  Litt.  9  a,  345  a. 
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denoted  a  man's  person.il  condition  in  law  (a),  l)ut  was 
used  to  describe,  first,  the  nature  of  his  interest  in 
land,  and  then  the  extent  of  such  interest  {h).  In  law, 
a  land-holder's  estate  is  his  interest  in  the  land,  of 
which  he  is  tenant ;  and  the  word  is  especially  used 
to  denote  the  extent  of  his  interest.  Thus  a  man  is 
said  to  have  an  estate  for  life  in  land,  or  an  estate 
of  inheritance,  as  an  estate  in  fee  simple  ;  and  all 
his  estate  in  his  land  is  equivalent  to  all  his  right 
therein  {c).  The  word  estate  also  has  a  third  meaning. 
It  is  used  to  denote  the  whole  of  any  person's  valuable 
interest  in  land  or  goods.  A  man's  whole  "  estate  "  is 
equivalent  to  all  his  "property";  it  includes  all  his 
valuable  rights  (d). 

The  student,  being  informed  of  the  distinction  drawn 
in  English  law  between  property  in  land  and  property 
in  goods,  and  knowing  that  real  property  has  to  do 
with  the  ownership  of  land,  may  perhaps  be  inclined 
to  conclude  that  real  property  must  be  property  in 
land,  while  property  in  goods  is  personal  property. 
Unfortunately  the  matter  is  not  so  simple.  Real 
property  certainly  is  for  the  most  part  property  in 
land  ;  but  all  property  in  land  is  not  real  property. 
The  explanation  of  this  is  to  be  found  in  the  circum- 
stances of  our  legal  history.  We  must  look  for  the 
answer  to  the  days  of  our  early  common  law.  This 
will  lead  us  back  to  the  times  immediately  following 
the  Norman  Conquest,  when  the  doctrine  of  the  feudal 
tenure  of  land  was  established  as  part  of  our  law ;  to 

(a)  Glanv.  V.  1  ;  Bract,  fo.  26  a,  (c)  Litt.  ss.  ],  57,  465—469, 
199  b  ;  Fleta,  lib.  iv.,  c.  11.                 472,    650  ;  Co.  Litt.   345  ;  Holt, 

(b)  Bract,    fo.    40  b,  42,   50  b,        C.  J.,  6  Mod.  109,  110. 

262  a,  423  b,  424  a  ;  Thomas  of  (d)  Kirman  v.  Johnson,  Style, 

Weyland's  case,  Kot.  Pari.  i.  66  ;  293,    294  ;    Countess    of  Bridge- 

stat.  27  Edw.  III.,  Stat.  2,  c.  9  ;  %vater  v.  Duke  of  Bolton,  6  Mod. 

Madox,    Form.  Angl.    Kos.   170,  106  ;  Scott  v.   Alberry,  Corayns, 

172,  192  ;  Eothenhcdc  v.  WijcUng-  337,  340  ;  Patterson  v.  Huddart, 

/uim,  2  Cal.  iii.  ;  P.  &  M.   Hist.  17    Beav.   210;  Meeds   v.   IFood, 

Eng.  Law,  i.  391,  ii.   10.  19  Beav.  215,  225. 
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the  reign  of  Henry  II.,  when  judges  of  the  King's 
Court  were  first  appomted  to  sit  permanentl}'  on  the 
Bench  (e),  and  our  oldest  legal  text-boolc,  that  attri- 
buted to  Glanville  if),  appeared  ;  and  to  the  days  of  Gianviile. 
Bracton,  who  was  an  English  judge  under  King  P.raoton. 
Henry  III.,  and  wrote  a  treatise  of  high  merit  and 
authorit}^  on  the  laws  of  England  0/). 

During    the    three   centuries,    which   followed    the  Form  of 
Norman  Conquest,  the  public  wealth  was  contained  H" eleven tii 
in  forms  very  different  from  those  of  to-day.     There  ^"  thirteenth 

century. 

('')  The  King's  Court  was  originally  the  tribunal  lu'ld  hy  iiuthorit}'  The  King's 
of  the  king,  as  the  source  of  all  justice  within  the  realm,  before  him-  Court, 
self  or  his  chief  justiciar.  In  Henry  II.'s  reigu  the  ordinary  legal 
business  of  the  King's  Court  was  delegated  to  judges  sitting  per- 
manently at  AVestminster  ;  the  institution  of  itinerant  judges,  visiting 
every  count}',  was  lirmly  established  ;  and  a  remedy  in  the  King's  Court 
was  given  to  all  freeholdei's  who  had  sullered  unjust  dispossession  of 
their  land  ;  so  that  the  justice  of  the  King's  Court  was  brought  home 
to  the  whole  jieojile.  AWev  Henry's  III.'s  reign  the  original  jurisdic- 
tion of  the  King's  Court  of  Law  was  divided  between  its  three 
blanches,  the  Court  of  King's  Bench,  Common  I'leas,  and  Kxchecjuer  : 
to  be  again  united  in  the  }'ear  1870  in  the  High  Court  of  Justice 
established  by  the  Judicature  Acts.  The  King's  Courts  of  Law  have 
been  the  chief  agents  in  the  develoi)ment  of  the  common  law,  which  'fhe  common 
is  deiived  from  the  ancient  customs  of  the  nation  recognizecl  and  law. 
enl'orced  therein  as  law,  and  the  rules  and  principles  of  whi(>h  have 
been  evolved  from  the  de(;i.-,i()ns  of  those  courts  upon  cases  subniitted 
to  their  judgment  from  the  time  of  their  establishment  to  the  present 
day.  Tlie  legal  reforms  initiated  by  Henry  IL  had  the  ellect  of 
increasing  the  importance  of  tlie  jurisdiction  of  the  King's  Court  at 
the  expense  of  that  of  the  local  tribunals,  such  as  the  county  and 
hundred  courts  ;  and  resulted  in  the  establishment  of  a  uniform 
body  of  judge-made  law  applicable  tluoughout  the  land,  which 
gradually  superseded  the  old  local  customs.  TIk^  enormous  inllueuce 
of  Henry  IL's  judicial  institutions  may  be  gauged  by  the  fact  that 
Bracton's  treatise  written  in  Henry  IIl.'s  reigu  is  as  much  founded 
on  English  case  law  as  any  niodei'u  text  jjook.  See  Madox,  Hist. 
Kxch.  ch.  i.— iii.,  xix.  ;  Stu'bbs,  Const.  Hist.  ch.  xi.  §§  118,  Til.  l-2r>— 
127,  ell.  xiii.  Ji  l(i:5.  ch.  xv.  i?§  233,  23."> ;  Maitland,  Bracton's  Note 
Book.  Lilrod.  pp.  1  -1-2,  IS  ;  Selden  Society,  Select  Pleas  of  the 
Crown,  Litrod.  xi.  .■<,,.  ;  1'.  k  JI.  Hi.st.  Kiig.  Law.  i.  S.*.— 87,  132  —  139, 
lti7— 18.".. 


(/<  Ramilf  de  (;lanville,  chief 
justiciar  of  England  under  ILmi. 
II.  ;  see  Dictionary  of  National 
Biogiapliv,  art.  Glanville,  K.  de  ; 
I'.    \-    m!     Hist.     Kng.    Law,     i. 

in-i-i:.. 


((/)  For  an  account  of  what  is 
known  of  Bracton,  see  Maitlaiid, 
Bracton's  Note  Book.  vol.  i., 
p.  13  ;  P.  k  .M.  Hist.  Kn-  Law. 
.  18;-)— 18J>. 


10  INTRODUCTOliV    CHAPTER. 

was  tli(!ii  no  such  thing  as  capital  always  ready  to  be 
expended  in  w^ages  and  materials  for  work,  or  invested 
in  Government  Stock  or  in  shares  in  trading  companies. 
Agriculture  was  the  princij^al  industry  ;  and  the  people 
were  collected  in  agricultural  village  communities,  each 
of  which  supplied  itself  with  all  the  necessaries  of  life. 
•In  the  eleventh  century  even  the  dwellers  in  cities 
supported  themselves  by  tilling  their  own  lands.  But 
for  our  present  purpose,  the  most  important  distinc- 
tion between  those  times  and  our  own  is  that  services, 
for  which  we  are  accustomed  to  regard  payment  in 
money  as  the  natural  remuneration,  were  then  requited 
by  the  bestowal  or  occupation  of  a  holding  of  land. 
Thus  lands  were  given  by  the  Conqueror  to  his 
followers  to  hold  in  return  for  military  service.  The 
peasantry  occupied  land,  in  return  for  which  they  were 
bound  to  labour  on  their  lord's  demesne,  that  ]3ortion 
of  land  which  he  retained  in  his  own  occupation  (/i) . 
The  village  smith  or  carpenter  often  occupied  a  holding 
of  land  in  return  for  his  trade  services  ;  men  held 
lands  too  on  condition  of  rendering  various  personal 
services  to  their  landlord,  such  as  riding  with  him, 
holding  his  court  or  feeding  his  hounds  (i).  In  fact, 
the  whole  social  organisation  was  based  on  landholding 
in  return  for  service  (A).  Trade  was  not  unknown,  but 
occupied  a  subordinate  position  ;  and  the  contracting 
of  trade  debts  was  a  matter  which  concerned  a  limited 
class  of  persons.  Property,  therefore,  was  chiefly 
corporeal  (/)  ;  it  consisted  of  land  on  the  one  hand,  and 
on  the  other  of  such  things  as  cattle,  sheep  and  liorses, 
ploughs,  and  other  implements  of  husbandry,  house 

{h)  Biact.  fo.  263  a  ;  Co.  Litt.  Domesday    Book     and    Bevond, 

17    a  ;  see    Vinogradoff,   Till,  iu  56—58,  75—76,  303—309,  326— 

Eng.,  Essay  ii.,  cli.  iii.  332. 

(i)  See     the     Boldon      Book,  {k)  Cunningham,     Growth    of 

Domesday,    iv.    565   sq.  ;  Bract.  English  Industry  and  Commence, 

fo.    35   b;  Vinogradoff,   Vill.   in  2—4,16,129,166,201. 

Eng.,    322   sq.  ;  P.   &    M.    Hist.  (/)  See  «?i/f,  p.  4. 
Eng.  Law,  i.  262  -271 ;  Maitland, 
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furniture,  clothes,  arms,  jewels  and  precious  metals, 

all  of  which  were  known  as  chattels  {ni)  or  goods.  Chattels. 

Now  there  is  a  great  physical  difference  between  Physical 
land  and  chattels  or  goods.     Land  is  immoveable  and  betwcleThiud 

indestructible.     You  may  dig  holes  in  land  and  waste  '-^^^  moveable 

.  .  °'oods. 

it,  but  you  cannot  remove  the  site  of  it.     Goods  on 

the  other  hand  may  always  be  removed  or  destroyed. 
Cows  and  sheep  may  be  killed  and  eaten ;  furniture 
may  be  broken  up  and  burnt  (//).  And  this  physical 
difference  has  great  importance  for  the  purposes  of 
legal  treatment.  Land,  for  instance,  must  always 
remain  subject  to  the  jurisdiction  of  the  courts  of  the 
country  where  it  is  situate,  and  amenable  to  the 
process,  by  which  the  judgments  of  such  courts  are 
enforced ;  it  can  never  be  withdrawn  beyond  the  reach 
of  the  strong  hand  of  the  law.  A  landowner  may  fly 
from  justice,  but  he  must  perforce  leave  his  lands 
behind  (o).  Goods,  however,  may  always  be  taken  out 
of  the  country  or  destroyed,  in  order  to  avoid  seizure  In- 
process  of  law.  So  that  to  one  wrongfully  dispossessed 
of  land  the  law  can  always  restore  the  very  land  from 
which  he  has  been  ejected  :  but  there  is  no  certainly 
of  recovering  by  legal  process  the  actual  goods  of  which 
a  man  has  been  unlawfully  deprived.  If  they  have  l)('en 
lost  or  destroyed,  the  law  can  give  the  injured  owner  no 
other  relief  than  to  award  him  compensation  in  money. 
Again,  land  is  permanent ;  it  lasts  beyond  the  life  of 
man  ;  the  same  land  sustains  successive  generations  of 
men.  A  landowner  may  die,  but  the  land  always 
remains  to  Ije  enjoyed  by  some  otlici-  :  and  from  tlic 

(lit.)  Du    Gauge,     Gloss.     siiI).  tcm2)s,    men  bicns  come    hocfs    otc 

veil).     Gatalla  ;     New     Eiit^li.sli  radte  pitlt  cstre  maufjc ;  '    Kit/. 

Dictionary  (Munay)  .s.    v.  Chat-  Ahr.  VilK-iiage,  i)l.  22. 
tel  an<l   Cattle  ;    Dial,   ile   Seac-  (o)  Tlie  jw.sse.ssion  of  freehold 

carlo,    II.    xiv.  ;    Stubh.s,    Select  land  was  therefore  regarded  as  a 

Charters,  236,  2na  ed.  ;  P.  &  M.  suHieicnt    ].led-ce    for    good     he- 

Hist.  Eng.  Law,  ii.  149,  1.^)0.  hitviour  ;  P.raet.  f».  VH  1>. 

(»)   "  Tcrrc  deraurl.  terrr   fmif. 
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nature  of  things,  possession  of  land  must  be  held  l)y  a 
succession  of  owners.  But  goods  lack  the  permanent 
quality  of  land  ;  they  may  ahvays  be  worn  out, 
destroyed  or  lost ;  they  are  not  things  which  must 
necessarily  endure  beyond  their  owner's  life.  Lastly, 
in  times  when  or  in  countries  where  men  support 
themselves  mainly  by  pastoral  or  agricultural  pursuits, 
land  is  the  most  important  kind  of  propert}^  We  shall 
see  that  the  distinction  made  in  our  law  between  pro- 
perty in  land  and  property  in  goods  arises  from  the 
ph3^sical  difference  between  land  and  moveable  goods, 
and  from  the  superior  importance  of  land  at  tlie  time 
when  the  common  law  was  in  the  making. 

To  re-state  in  words  more  indicative  of  its  origin 
the  distinction,  that  one  ma}'  be  the  absolute  owner 
of  goods  but  can  at  most  liold  an  estate  in  fee  in 
land : — By  English  law  moveable  goods  are  the  object 
of  absolute  ownership  :  but  land  is  the  object  of 
tenure,  that  is,  feudal  tenure.  Tenure  may  perhaps 
be  detined  as  the  relation  between  feudal  lord  and 
Establish-  tenant  of  land.  The  principle  of  the  feudal  tenure  of 
ment  of  ^^^^^(j  ^-r^g  definitely  established  in  our  law  after  the 

teudiu  tenure.  "^ 

Norman  Conquest.  It  is  well  known  that,  after  the 
battle  of  Hastings,  the  lands  of  those  who  opposed  the 
Conqueror  were  treated  as  forfeited,  and  were  granted 
by  him  to  his  own  followers  ;  while  those  of  the 
English  who  submitted  to  him,  redeemed  their  lands, 
surrendering  them  and  receiving  them  again  from 
his  hands  {p).  In  consequence  of  the  revolts  against 
William's  authority,  which  took  place  in  the  first  ten 
years  of  his  reign,  further  forfeitures  were  incurred ; 
so  that,  by  a  gradual  process  of  confiscation  and  new 
grant,  Normans  were  largely  substituted  for  English,  as 
the  chief  landowners  over  the  whole  kingdom  (</).    Now 

(p)  Freeman,      Norm.      Conq.  (q)  Stubbs,  Const.    Hist.  §  95  ; 

iv.  18 — 22,  24,  V.  22  ;  Stubbs,  Freeman,  Norm.  Conq.  iv.  49.  56, 
Const.  Hist.  §  95.  127,  128,  163,  269. 
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according  to  the  construction  placed  by  King  "William 

and  his  officers  of  justice  upon  the  grants  or  regrants  of 

land  made  b}'  the  king,  whether  to  his  own  followers  or 

to  the  former  owners,  the  lands  were  not  bestowed  as 

absolute  gifts  :  but  were  granted  on  the  conditions  of 

what  is  known  as  the  feudal  S3'stem  of  landholding  (r).  The  feudal 

That  is  to  say,  the  grantees  were  regarded  as  holding  lindboldin?. 

the  lands  of  the  king  as  lord  on  the  obligation  of  fidelity 

and  service  to  him,  in  which  if  they  failed,  the  lands 

would  Ije  forfeited  and  the  king  might  resume  them  as 


(r)  On  the  coiitiueut  of  Europe  the  feudal  sj'stem  of  landholdiii^i< 
seems  to  have  come  to  maturity  in  the  course  of  the  tenth  century. 
It  is  thought  partly  to  have  originated  in  the  grants  of  hind  niaile 
by  the  Frank  kings  of  the  three  preceding  centuries  to  their  kinsmen 
and  followers  upon  the  grantees'  undertaking  to  continue  faithful. 
The  estates  so  granted  are  known  as  benetices.  Other  elements  of  Benefices, 
feudalism  are  found  in  the  practice  of  commendation — that  is,  of  Coinmenda- 
men  submitting  themselves  to  some  powerful  neighbour  as  their  tion. 
lord  and  thereby  gaining  protection  in  return  for  faithful  servi('e, — 
and  in  the  grants  inaile  by  kings  to  poweiful  subjects  of  liberty 
of  jurisdiction  over  the  inhabitants  of  particidar  districts  witli 
inimuiiity  from  the  royal  jurisdiction.  The  main  features  of  the 
feudal  system  of  tenures  were  (1)  the  principle  that  all  land  is  hehl, 
either  mediately  or  iminediately,  of  the  king  ;  (2)  the  union  of  the 
relation  of  lord  and  man  with  that  of  landlord  and  tenant,  whereby 
the  personal  service  due  from  the  vassal  to  his  sujjerior  became  the 
condition  of  his  holding  land  granted  to  him  b}'  his  lord  ;  and 
(3)  the  jurisdiction  of  the  lord  over  his  tenants.  The  i)eisoiial 
relation  of  lord  and  man  was  known  to  Engiisii  law  before  the 
Nornuiu  Conquest.  And  it  appears  that  English  institutions  were 
in  other  respects  tending  towards  feudidisni  at  the  time  of  the 
Con(|uest.  But  the  introduction  into  English  law  of  the  feudal 
principle  that  all  land  is  held  of  the  Crown,  and  of  the  tenure  of 
land  liy  military  service,  seems  to  have  been  the  immediate  result 
of  the  (JoiKpiest  and  of  William's  dealings  with  the  land.  Altliough 
William  introduceil  feudal  tenure  into  England  it  should  be  noted 
that  Ins  policy  was  0[>])0.sed  to  the  introdmttion  of  fcnidal  tjorern- 
incut.  At  the  assembly  held  at  Salisbury  in  1086  he  caused  all  his 
subjects,  lohosesocrcr  vieii  they  iverc,  to  swear  fealty  to  him  as  their 
NUpreme  lord.  Hence  arose  an  important  difference  between  the 
I'.nglisli  law  of  feudal  tenure  and  that  prevailing  on  the  continent. 
The  continental  tenant  owed  fealty  to  his  immediate  lord  only,  and 
ndghl  W('ll  b((  summoned  to  go  with  his  lonl  to  war  against  tiie  lord's 
superior,  on  pain  of  forfeiture,  if  he  failed  to  comjdy.  The  Knglisli 
tenant  did  homage  to  his  lonl,  saving  liis  allegiant-e  to  the  king  ;  and 
did  not  forfeit  his  hohling  if  he  stood  by  the  king  against  liis  lord. 
See  Stul)l>s,  Const.  Hist.  §Ji  93—97  ;  Freeman,  Norm.  Comp  iv.  691  ; 
lialliim,  Miildle  Ages,  i.  174,  17r>,  ami  note;  Glanv.  i.\.  1;  Uraet. 
fo.  80  a,  81  b  ;  Litt.  ss.  88,  89;  P.  &  M.  Hi.-t.  Eng.  Law,  i.  f..  6,  19. 
:;7,  4:5—00,  2:^6—238,  242.  243,  278—280  :  .MaillamI,  Domesday  Hook 
and  lieyoml,  67  sq.,  151  sq.,  318  si/. 
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his  own  (s) .  The  service  required  of  the  grantees  would 
in  general  be  military  service ;  that  is,  each  would  be 
bound  to  provide  the  king  with  a  certain  number  of 
armed  horsemen  or  knights  as  part  of  the  feudal  host(i).. 
Upon  this  system  were  lands  held  of  the  Conqueror 
in  Normandy  by  the  great  men  who  joined  him  in 
the  expedition  against  Harold  (it).  And  this  system, 
it  appears,  was  directly  introduced  into  England  by 
William  I.,  at  whose  will  the  amount  of  knight-service 
due  from  the  feudal  tenants  of  the  crown  was  deter- 
mined (;r).  And  not  only  was  tenure  by  military  service 
the  condition  of  holding  lands,  which  the  king  had 
granted  to  laymen,  but  the  lands,  which  he  had  bestowed 
upon  the  bishops  and  abbots,  as  his  feudal  tenants,  were 
also  subjected  to  the  obligation  of  providing  definite 
numbers  of  knights  Q/) .  The  law  of  military  tenure,  hav- 
ing been  thus  applied  to  the  immediate  tenants  of  the 
crown,  spread  quickly  downwards ;  for  the  king's  tenants, 
in  order  to  provide  permanently  for  knights  to  perform 
their  service  due  to  the  crown,  made  gifts  of  land  to  their 
followers,  as  under-tenants,  on  condition  of  like  military 
service  as  was  required  of  themselves  (z) .  And  so  speedily 
was  the  law  of  feudal  tenure  incorporated  in  the  law  of 
the  land  that  among  the  grievances  to  l)e  redressed  by 
the  charter  issued  at  the  accession  of  Henry  I,,  we  find 

is)  StuU)S,    Const.  Hist.  §  95  ;  Stubbs,   Const.    Hist.  §  92  ;  P.  & 

Freeniiin,    Norm.    Conq.    iv.   27,  M.  Hist.  Eng.  Law,  i.  46 — 49. 
V.  5,  23,  24.  (.>■)  Tiiis  point  is,  I  think,  made 

(t)  Before  the  Conqnest   land-  good  by  Mr.  Ronnd  in  his  articles 

owners  were  subject  to  the  obli-  in  the  Eng.  Hist.  Review,  vi.  417 

gation  of  service  in  the  fyrd,  or  and  625,  vii.  11,  reprinted  in  his 

national  militia.     The  fi/rd  was  Feudal  England,  225  .s^. ;  P.  &  M. 

not   abolished   at  the  Conquest,  Hist.  Eng.  Law,  i.  236 — 238. 
but   was   retained,    and  used  by  (y)  The  amount  of  knight  ser- 

the   Norman    kings,  in    addition  vice    to    be   required    from    the 

to  the   feudal   host ;  see    Stubbs,  bishops    and    abbots    apjiears  to 

Const.  Hist.  §§  36,  48,  50,  75,  97,  have  been    fixed    by  William  in 

133,  vol.  i.  ])]).  76,  105.  117,  189,  1070  ;  IJouiid,  Eng.  Hi.st.  Review, 

268, 432  ;  Stubbs,  Select  Charter.s,  vii.  14,  Feudal  England,  298—299. 
153,  2nded.  (z)  Round,  Eng.  Hist.  Review, 

(u)  Round,  Eng.  Hist.  Review,  vii.  15,  19,  Feudal  England,  295, 

vi.    441,    Feudal' England,    260;  300. 
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abuse  during  the  late  king's  reigu  of  the  forms  of  feudal 
tenure,  with  respect  to  the  lands  not  only  of  the  king's 
immediate  tenants,  but  also  of  their  under-tenants  {a). 
Under  the  influence  of  the  king's  court,  of  which 
judges  were  first  appointed  to  sit  permanently  in 
Henry  II. 's  reign  (h),  the  laws  of  tenure  were  further 
developed  and  reduced  to  uniformity  ;  and  all  forms  of 
land-owning,  whether  derived  from  the  feudal  grants 
of  King  William  and  his  tenants,  or  from  Saxon  usage 
which  had  survived  the  Conquest,  were  forced  to  fit 
the  principle  of  feudal  tenure.  The  law  of  tenure, 
however,  was  applied  only  to  land.  Chattels  were  not 
treated  as  fit  o])jects  of  feudal  tenure.  The  transient 
nature  of  goods,  and  the  uses  to  which  they  are  com- 
monly put,  were  opposed  to  any  such  arrangement. 
They  were  looked  upon  as  objects  of  property  simply. 
William  I.  took  plenty  of  moveable  wealth  from  his 
conquered  subjects  :  but  w'e  do  not  hear  that  he  granted 
any  of  it  out  to  be  held  of  him  feudally,  though  we  are 
told  that  he  bestowed  some  of  it  as  absolute  gifts  (c). 
So  that,  while  a  free  man's  land  was  subject  to  tlie 
interest  which  his  feudal  landlord  had  therein,  his 
chattels  w'ere,  as  we  shall  see,  property  peculiarly  his 
own,  of  which  he  could  dispose  at  will  {d). 


Section  III. 

Of  'J'ciicilit'iifs   (Uid    Cluillcls. 

Land   then  is  tlie   object  of   tenure,      lie  who    has 
land,  is  said  to  hold  it  rather  than  to  own  ii  (<■).      And 

(a)  Stubbs,     Select     Cliaiter.s.  (c)  Freeman,  Norm.  Coikj.  iv. 

100,  2n(l  ed.  ;  Round.  Kw^.  Hist!  r>9— G2. 

Review,  vi.  417  ;  Fendiil  Kn<^iand,  {'/)   See     15iact.    ilo    li,    l-j;>    a, 

226—227;  P.    &   M     lli.st.   Kn^.  131  ii,  407  1) ;  1'.  .t  M.  Hist.  Kny. 

Law,  i.  295—297,  306.  Law,  ii.  ll.i— 11(5.  180—181. 

(/;)  Ante,  p.  9,  n.  ((•).  (c)  Co.   Litt.  1 
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ill  earl}'  times  after  the  Conquest  a  parcel  of  land  in 
any  person's  occupation,  with  its  aijpurtenant  i  ights 
in  the  way  of  common  pasture  or  otherwise,  was 
Tenement.  especially  kiiowii  as  a  tenement ;  a  term  tlien  used 
generally  in  the  mere  sense  of  a  holding  of  land 
without  any  reference  to  the  nature  of  the  tenant's 
interest  therein  ( /').  It  must  not,  however,  be  supposed 
that  in  those  days  every  occupier  of  land  w'as  a  feudal 
tenant.  Land  might  be  held  on  other  conditions 
besides  those  of  feudal  tenancy;  and  themost  important 
kinds  of  tenancy  were  three.  A  man  might  have  a 
freeholding  of  land  {Uheriim  tenenientiiin),  a  holding  in 
villenage  {riUenadiinn),  or  a  lease  for  a  certain  number 
or  term  of  years  {(j).  A  freeholding  of  land  was  held 
of  the  king  or  some  mesne  lord  b}'  free  services,  that 
is,  by  services  free  from  servile  incidents  ;  military 
service,  or  knight's  service,  being  in  early  times  the 
most  important  kind  of  service  by  which  land  might 
be  freely  held  (A).  It  was  the  freeholder  who  was  the 
feudal  tenant  of  land.  To  hold  in  villenage  was  to 
hold  land  of  the  freeholder  on  condition  of  the  per- 
formance of  villein  services,  which  were  chiefly  services 
of  field  labour,  as  ploughing,  sowing,  reaping,  and 
mowing,  the  amount  of  which  was  regulated  by  custom, 
and  which  often  included  incidents  (i)  then  regarded 
as  servile  (A).  To  hold  land  for  a  term  of  years  was 
to  hold  under  a  contract  w'ith  the  freeholder  that  the 
tenant  should  have  possession  of  the  land  for  a  certain 
time  {I). 


(/)  Bract,  lb.  77  b,  so  a,  207  a,  his     child     in      marriage   ;     see 

208  b,  220,    2(53,    P.   &  M.  Hist.  Vinogradoff,   Vill.   in  Eng.,  153, 

Eng.    Law,   i.    215  Jc    n.  (i),    ii.  203  ;  Piive^  Introd.  to  Y.   B.,  15 

146—148.  Edw.  III.    (Rolls  series)  xv.  aq.  ; 

(9)  Bract,  fo.  207  n.  V.  k  M.  Hist.  Eng.  Law,  i.  354. 

(>()  See  Glanv.  xii.  2.  3  ;  Bract.  {k)  Bract,    fo.    7,    26,    200   a, 

fo.  7  b,  24  b,  35,  36,  200  a.  208  b,  P.  &  M.  Hist.  Eng.    Law, 

(0  Snch  as  the  nierchet,  a  fine  1,  337  sq- 
paid  by  the  villein  tenant  to  his  (/)  Bract,  fo.  220  a, 

lord  for   the  privilege  of  giving 
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Now  the  incidents  of  these  three  kinds  of  holdings 
of  land,  the  freeholding,  the  villenage,  and  the  term, 
were  markedly  different  with  respect,  first  to  the 
protection  which  the  law  afforded  to  the  tenant  in 
the  possession  of  his  holding,  and  secondly,  to  the 
devolution  of  the  holding  after  the  tenant's  death. 
As  we  examine  these  incidents,  let  us  compare  them 
with  the  same  incidents  of  property  in  chattels. 

1.  Only  the  possession  of  a  freeholding  was  fully 
protected  hj  the  common  law  {^;0-  The  dispossessed 
freeholder  might  always  bring  an  action  at  law  to  re- 
cover his  land,  not  only  against  the  person  who  had 
wrongfully  turned  or  kept  him  out  of  it,  but  also  against 
any  one  who  had  subsequently  got  possession  of  the 
land  by  whatever  means  (n)  ;  and  on  establishing 
his  right  in  such  an  action,  he  would  be  restored  to 
possession  by  the  hands  of  the  sheriff,  the  officer 
entrusted  to  execute  the  judgments  of  the  king's  law 
court  (o).  The  possession  of  a  tenant  in  villenage 
was  merely  precarious  in  the  eye  of  the  law  of  the 
land.  He  was  deemed  to  hold  at  the  will  and  on  behalf 
of  his  lord.  No  direct  action  for  the  recovery  of  a 
holding  in  villenage,  as  such,  was  ever  permitted  to 
be  brought  in  the  king's  courts  of  law  (jO-  Tenant 
for   a    term    of  years  was  regarded   in    early  law  as 


Different 
incidents  of 
freeholding, 
villenage  and 
term  con- 
tracted with 
those  of  pro- 
})erty  in 
chattels. 


Protection  of 
possession. 


(?/i)  Glaiiv.  i.  5,  xii.  2 — o,  xiii. 
32  ;  Bract,  fo.  165  a,  207  a, 
431  b. 

(n)  Bract,  fo.  102  a.  104  a,  160, 
161,  175  b— 179.  317  1)  sq.,  327  b 
sq.  ;  P.  &  M.  Hist.  Eng.  Law, 
ii.  29 — 79,  cspt'ciallj'  45,  53—56, 
61 — 66,  wliere  an  admirably  clear 
account  is  given  of  the  reniedies 
by  which  tlie  niedi.'cval  law- 
protected  freehold  ])o.s.ses.sion. 

(o)  See  Glaiiv.  i.  7,  12,  13,  16, 
17,  21,  31  ;  ii.  3,  4,  19,  20  ;  xiii. 
32—39. 

ip)  Tenant  in  villenage  hold- 
ing under  a  covenant  with  his 
lord  seems  to  have  been  allowed 
to  claim  in  the  king's  court  such 

W.K.P. 


protection  as  was  due  to  him  by 
the  covenant  :  but  witliout  such 
a  covenant  he  was  secured  in  tlie 
possession  of  his  holding  only  by 
the  force  of  local  custom  ;  and 
if  his  customary  rigiits  were 
invaded  lie  could  only  appeal  to 
his  lord's  court  for  redress.  See 
liract.  fo.  7  a,  26,  168,  ]9i»  a, 
200  a,  208  b,  210  b,  263  ;  Fleta 
fo.  200  ;  Litt.  ss.  77,  172  ;  Mi.it- 
land.  Select  Pleas  in  Manorial 
I'ourts  (Scldcn  Society),  Ixxii  , 
17,  22,  34,  37,  39,  "166,  17.:.'  ; 
A'inogradolf,  V'ill.  in  Eiig.,  45, 
4(5,  70—74.  78—81  ;  P.  .k  .M. 
Hist.  Eng.  Law,  i.  340. 
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holding  possession  on  behalf  of  the  fi'eeholder  as  his 
bailiff,  and  was  never  allowed  to  use  the  freeholder's 
remedies  for  dispossession  (q).  Originally  he  had  no 
remedy  in  case  of  his  ejectment,  unless  he  held  under 
a  covenant  (y)  with  his  landlord.  If  so,  he  might  have 
an  action  of  covenant  against  his  landlord  in  case  he 
had  been  ejected  by  the  landlord  himself  or  anyone 
claiming  the  land  b}'  superior  title  ;  and  might  recover, 
in  the  former  case,  possession  of  his  holding  for  the 
rest  of  his  term,  if  unexpired,  but  otherwise  damages 
only  (s).  But  afterwards  special  actions  were  given  to 
a  tenant  for  years  against  any  person,  who  had  wrong- 
fully ousted  him  or  acquired  possession  of  his  land 
from  a  wrongful  ejector.  And  though  at  first  it  was 
doubted  whether  these  actions  enabled  him  to  recover 
anything  but  damages,  in  the  reign  of  Edward  the 
Fourth  it  was  established  that  he  should  therein  recover 
possession  of  his  holding  as  well  {t).  The  owner  of 
chattels  might  take  proceedings,  under  the  earl}^  law, 
to  obtain  the  restitution  of  stolen  or  lost  goods,  into 
whosesoever  hands  they  came  ;  and  in  these  proceed- 
ings he  might  either  accuse  the  possessor  of  his  goods 
of  theft  or  sue  him  civilly,  dropping  the  criminal  charge. 
In  the  latter  case,  however,  the  plaintiff  was  obliged  to 
set  a  money  value  on  his  goods,  on  payment  of  which 
the  defendant  would  be  absolved.  But  civil  proceedings 
of  this  nature  very  soon  became  obsolete  ;  and  thence- 
forward the  dispossessed  owner  of  goods  was  left  to  be 
protected  by  remedies,  in  which  he  could  either  make 
no  claim  but  for  compensation  in  monej^  or  in  which, 

(q)  Bract,  fo.  27  a,   44  b,  165  a,  {t)  See  Bract,   fo.  220:  Y.   B. 

I(i7    b,     190  a,   210    b,    431    b  ;  30    Edw.    I.    282   ;    Fitz.     Abr. 

Mirror,  ch.  5,  s.  1,  No.  72.  Ejectione  Firuue,  P.  6  Rich.  II.; 

Covenant  ^'')  -^   covenant   is    a  contract  Y.  B.  7  Edw.  IV.  6  ;  21  Edw.  IV. 

made    in    writing    authenticated  11  ;  F.  N.    B.    198,    220    F.  ;  3 

by    the   seal   of  the   contracting  BLack.    Comm.    200,    201,    207  ; 

party;  Fkta,  fo.  130.  Doe  d.  Poole  v.  Errington,  1  A.  & 

(a)  Bract,  fo.  220  a;  Bracton's  E.  750,  755—757  ;  P.  &  M.  Hist. 

Note  Book,  Case  1739  ;  Brit.  liv.  Eng.  Law,  ii.  105  sq. 
il.ch.  33;  F.N.B.145L. 
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though  he  might  claim  to  recover  his  goods,  the  law 
gave  no  process,  whereby  the  goods  themselves  could 
be  attached  and  restored  to  him,  and  he  could  only 
recover  tlieir  value  if  the  defendant  refused  to  render 
them  (»). 

2.  Although  a  man  might  hold  land  freely,  though  Succession 
he  held  for  his  life  only,  yet  land,  as  the  object  of  free  '^f^^r  death, 
feudal  tenure,  was  especially  a  thing  in  which  a  man 
might  have  an  inheritance.  In  English  law  after  the 
Conquest,  an  estate  held  feudally  was  essentially  an 
hereditary  estate  (x) ;  it  is  to  express  an  estate  hereditary 
as  well  as  feudal  that  the  word  feodiun  ov feiidum  {fief 
in  French,  and  in  English /t'<?)  was  used  (;?/).  Land  Fee. 
held  freely  and  as  of  inheritance  (or  as  of  fee,  it  was 
said  (z),  passed  on  the  tenant's  death  to  his  Jieir ;  that 
is,  to  the  blood  relation  appointed  b}'  law  to  succeed 
him  according  to  the  legal  rules  of  the  descent  of  a  fee. 
Thus,  the  eldest  son  of  a  tenant  by  knight's  service 
succeeded  as  heir  to  the  land  of  which  his  father  died 
possessed.  And  the  heir  might  by  action  at  law  recover 
the  veryland  which  descended  to  him  as  his  inheritance, 
if  the  lord  of  the  fee  or  any  intruder  wrongfully  kept  him 
out  of  possession  (a).  By  the  common  law,  moreover, 
freeholds  of  inheritance  were  not  generally  devisable 
by  will;  they  were  alienable  only  by  formal  delivery  of 
the  possession  thereof  in  the  tenant's  lifetime  (/>).  Tlie 
succession  to  a  holding  in  villenage  after  the  tenant's 
death  was  not  a  matter  in  an}!-  way  regulated  by  law. 

{u)  See     "Wins.     I'crs.     Tiop.,  84,  ItJO  n,   195  b,   207  :i,  26-3  h, 

I)  — -20,    15th   ed.      In    the    year  268,  434  b  ;   Britt.  \iv.   2,  cli.  1, 

1854  the   hiw   was   altered,   and  §  2;   Litt.  s.   1;   Co.   Litt.  1  b; 

process  was  given  to  enforce  tlie  P.  &  M.  Hist.  Eiii;.  Law.  i.  213  — 

return  of  any  cluitteis  wroiigrully  214,    295;    Maitiand,    Domesday 

detained.  ]5ook.  and  IJeyond,  152. 

(x)  See    Charters   of  Liberties  (s)  Uract.    fo.    2G3   b,    264   a  ; 

issued  by  Henry  I.  at  his  corona-  Litt.  s.  10  ;  Co.  Litt.  17  b. 

tion,  cap.   2,    t)  ;   Stubbs,    Select  (a)  Glanv.  vii.    3,    .\iii.    2,   3  ; 

Charters,  100,  2nd  ed.  Bract,  fo.  62  b,  252  sq. 

(//)  Glanv.,  i.  5,  vii.  10,  ix.  1,  (b)  Glanv.    vii.    1,    5;    Bract. 

4,  X.  2,  3  ;  Bract,  fo.  13  b,  62  b,  fo.  39  b,  49  a. 
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It  mi<4ht  be  customary  for  a  son  or  other  relation  of  the 
tenant  to  succeed  him  as  heir  (c)  :  but  the  customary 
heir  could  not  appeal  to  the  king's  courts  against  any 
infringement  of  his  customar}^  right  (r/).  The  interest 
of  a  tenant  of  land  for  a  term  of  years  was  reckoned 
amongst  his  chattels  after  his  death  {<').  Now  the  law 
of  succession  to  chattels  was  based  on  principles  entirely 
different  from  those  which  governed  the  descent  of  a  fee. 
A  man's  chattels,  as  the  objects  of  absolute  dominion 
on  his  part,  were  after  his  death  applicable  first  in 
payment  of  his  debts.  Of  any  surplus  which  remained 
he  had  the  power  of  disposing  of  a  reasonable  part(/) 
by  will ;  and  the  execution  of  such  a  will  was  committed 
bylaw  to  those  persons  whom  the  testator  had  appointed 
Executor.  fQ^.  f]^Q  purpose,  and  who  were  called  his  executors  (//). 
At  first  it  does  not  appear  that  a  man's  executors 
succeeded  to  more  than  the  residue  of  his  chattels  left 
after  payment  of  his  debts,  his  heir  being  liable  to  pay 
his  debts  and  his  chattels  applicable  to  that  purpose 
in  the  hands  of  his  heir  (It).  But  afterwards  the  pay- 
ment of  their  testator's  debts  fell  into  the  executors' 
hands  as  well  as  the  distribution  of  the  surplus  of 
his  chattels  (i),  and  the  whole  of  a  testator's  chattels 
devolved  upon  his  executors.  The  ecclesiastical  courts 
had  jurisdiction  over  suits  relating  to  the  validit}-  or 

(c)  See  Maitland,  Select  Pleas  a  husband  and  father,  may  be- 
in  Manorial  Courts  (Selden  Socy.),  queath  the  whole  of  his  chattels 
8,  13,  34,  37,  39,  123,  166,  173,  to  whomsoever  he  will ;  see  Wms. 
A'inogradoff,  Vill.  in  £utr-  lf'6,  Pers.  Prop.  416,  loth  ed. 
lf>9,  162,  172,  246  ;  P.  &  M.  Hist.  (g)  Glanr.  vii.  5—8  ;  Bract,  fo. 
Eng.  Law,  i.  362—364.  60,  61  ;  P.  &  M.  Hist.  Eng.  Law, 

{d)  See  Bract,  fo.  263,  271  a,  ii.  333  sq. 
272  a;  Britt.  liv.  3,  ch.  15,  §  2.  (h)  See  Assize  of  Northampton, 

(c)  Bract,  fo.   407  b  ;  and  see  c.    4  ;   Stubbs,     Select   Charters, 

fo.  131  a.  151,   2nd  ed.  ;  Glanv.  vii.   5—8; 

(/)  One  third,  if  he  had  wife  Bract,  fo.  60.  61  ;  Selden,  Titles 

a7id  child;   one   half,   if  he  had  of  Honour,  Pt.  IL  ch.  v.  §  21. 
wife     or    child  ;     otherwise    the  (i)  See  Fleta,  fo.  125,  126,  135  ; 

whole  ;  Bract,  fo.  60  b,  61  a.     In  Brittoii,  liv.  1,  ch.  29,  s.  35  :  Y.  B. 

process  of  time,  however,  a  man's  20  &  21  Edw.  L  374;  21  ic   22 

widow   and    children   lo.st    their  EdAv.    I.  258,   518;    30   Edw.    L 

indefeasible  rights  to  a  share  of  his  238  ;   P.  &  M.  Hist.   Eng.  Law, 

chattels  ;  and  now  anyone,  though  ii.  341 — 346. 
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execution  of  a  will  (A;).  And  if  a  man  died  intestate, 
the  administration  of  his  goods  was  committed  to  the 
church  (/),and  performed,  after  the  statute  31  Edw.  III. 
c.  11,  l)y  an  administrator  deputed  by  the  ordinary  (//?) 
from  among  the  next  friends  of  the  deceased.  So  that 
the  chattels  of  one  who  died  intestate  devolved  on  his 
administrator  in  the  same  manneras  a  testator's  chattels 
passed  to  his  executor.  The  interest  of  a  tenant  for  a 
term  of  years  was  considered  as  his  chattel,  and  there- 
fore devisable  by  will  (n).  And,  though  it  seems  that 
in  early  times  a  man's  heir  might  succeed  to  land  given 
for  a  term  of  years  to  him  and  his  heirs  (o),  yet  ulti- 
mately the  law  of  succession  to  a  term  was  assimilated 
to  that  of  other  chattels ;  and  it  was  settled  that  the 
interest  of  a  deceased  tenant  for  years  should  pass  to  his 
executor  or  administrator,  according  as  he  died  testate 
or  intestate,  even  though  the  land  had  been  given  for 
the  term  to  him  and  his  heirs  (j)).  Here  we  ma}'  notice 
that  the  devolution  of  the  surplus  of  an  intestate's 
chattels,  after  payment  of  his  debts,  is  quite  difi'erent 
from  the  descent  of  a  fee,  as  they  are  divisible  amongst 
his  widow  and  children  or  next  of  kin  in  the  manner 
prescribed  by  a  statute  of  Charles  II.  (q),  enforcing  a 
mode  of  distril)ution  which  the  ecclesiastical  courts  had 
previously  attempted  to  secure  (;■). 

Freeholdings  of  land,  then,  or  free  tenements,  were 

(A.)  (iliuiv.  vii.  S;  IJracl.  t'o.  til  a,  Court     of    .lustice.      See     stats. 

407  b  ;  Flcta,  fo.  429,  430  ;  P.  k  M.  20  &  21  Vict.  c.  77,  s.  4  ;  36  &  37 

Hist.  Eiig.  Law,  ii.  329  s/j.  Vict.  c.  66,  ss.  16,  34. 

(I)   Uract.    fo.    60   b  ;   .stat.    13  {n)  Bract,    fo.    131    a,    407   b  ; 

Edw.    1.   c.  19;    Fleta.    fo.   124,  P.  &  M.  Hist.  Eng.  Law,  ii.  11.''). 
1.36;  P.  &  M.  Hist.  Eng.  Law,  ii.  (o)  Bract,    fo.    220   b,    407    b, 

354  iv/.  408     a;    Fitz.     Abr.     Covuiiaut. 

(vi)  7.<^,  "  a  bishop  or  any  other  pi.  28. 
tliat  liath  ordinary  jurisdiction  in  (ji))  Bro.  Abr.  Chattels,  ]t\.  6  ; 

causes  ecclesiastical ;  "    Co.  Litt.  Litt.  s.  740  ;  Co.  Litt.  46  b. 
96  a.     After  the    year  18.07  the  ('/)  Stat.  22  &  23  Car.  H.  c.  10. 

administrator    of    an    intestate's  explained  by  29  Car.  ILc.  3,  s.  25; 

effects    was     appointed     by    the  1  Jac.  IL  c.  17,  s.  7. 
Court    of  Probate.      Since    187-')  (r)  Sec  1  Sir  T.  Kayni.    197- 

he   has    been    apjioiiitcd    by   the  49!t ;  2  Black.  Conini.  515 ;  P.  A:  .M. 

Proliatc     Division    of    tin;    High  Hist.  Eng.  Law,  ii.  357  S(/. 
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the  only  kind  of  property  in  land  which  ^vas  fully 
recognised  and  protected  by  the  early  common  laM'. 
The  word  tenement  thus  acquired,  besides  its  general 
meaning  of  a  holding  of  land,  a  special  sense  in  which 
it  was  used  to  denote  a  free  tenement  only  (-s).  And  the 
words  "lands"  or  "lands  and  tenements"  were  con- 
stantly used  as  referring  to  freehold  lands  only(^).  So 
that  property  in  the  times  of  the  early  common  law  was 
classified  as  consisting  of  immoveable  things,  as  tene- 
ments (meaning  free  tenements),  on  the  one  hand,  and 
moveable  things,  as  chattels,  on  the  other  (u).  As  any- 
thing which  may  descend  to  the  heir  is  in  English  law 
Haredita-  called  a  hereditament  (x),  lands  and  tenements  were  also 
known  as  hereditaments.  And  the  expression  "lands, 
tenements,  and  hereditaments"  was  long  and  is  still 
used  in  legal  documents  to  describe  property  in  land,  as 
distinguished  from  goods  and  chattels  or  moveable  pro- 
perty. But  as  by  early  law  freeholdings  were  the  only 
true  property  in  land,  when  a  man  spoke  of  his  lands, 
tenements,  or  hereditaments,  it  was  intended,  priinCi 
facie,  that  he  referred  to  his  freeholds  only  {y). 

(*■)   JlagiiH     Charta     of    John.  (,/)  Co.  Litt.  6  a  ;   Toiiikins  v. 

art.  34  :  Stubbs,  Select  Charters,  Jones,  22    Q.    B.    D.   599.      This 

301,   2ud  ed. ;   stats.   6   Edw.    I.  -word  seems  bardlj'  to  have  come 

c.  11,  12;  13  Edw.  T.  c.  1,  3,  4,  into    n.se    before     the    reign     of 

6,  10,  32,  41  ;  Co.  Litt.  6  a  :  and  Ed\v.  IV.  ;  see  stats.  39  Hen.  VI. 

see  P.  &  ]\I.  Hist.  Eng.  Law,  ii.  c.  1  ;  1  Edw.  IV.  c.  1,  ss.  4—6, 

146 — 14S.  '  10,   14.     I   have   not  found  any 

{t)  Charter     of     Liberties     of  earlier  instance  of  its  use  in  the 

Henry    I.,     art.    2,    4 ;    Stul)bs,  statute  book. 
Select   Charters,    100,    101,    2nd  [y)  Y.    P..    9    Hen.   \U.    25  ; 

ed.  ;    Glanv.  vii.    1,    1/  ;   Magna  Bro.  Abr.  Done  41,  Grautes  87  ; 

Charta  of  John,  art.  4,  5,  9,  32  ;  Shepp.    Touch.  91,  92  ;   Rose  v. 

Stubbs,  Select  Charters,  297  sq.,  Burtlett,  Cro.  Car.  292  ;  Chapman 

2nd  ed. :   stats.  13  Edw.  I.  c.  18  ;  v.  Hari,  1   Ves.  271  ;  T/iouipsou 

18  Edw.  I.  e.   1  ;  25  Edw.  III.  v.  Lcnchv,    2  Bos.   &  P.  303;  1 

St.  5,  c.  2  ;  34  Edw.  III.  c.  12.  Jarm.  Wills,   663.    664,    667  sr/., 

(«)  Glanv.     X.     6  ;     stat      12  4th  ed. ;   stat.   7   Will.  IV.   \    1 

Kdw.  I.  c.  S.  10.  Vict.  c.  26,  s.  26. 
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Section  IY. 

Of  Real  and  Personal  Actions  and  Proiicrt;/. 

To  recapitulate  the  points  of  contrast  between  land 
and  moveable  goods  or  cliattels  in  early  law  : — Land 
was  the  oljject  of  feudal  tenure.  The  largest  property 
which  a  suliject  could  hold  in  land  was  a  fee,  wliich 
must  inevitably  descend  to  his  heir  if  he  died  possessed 
thereof.  The  only  true  property  in  land  was  freehold, 
for  free  tenements  only  were  specifically  recoverable,  the 
law  regarding  the  possession  of  a  tenant  in  villenage  as 
enjoyed  at  the  will  of  his  landlord,  and  that  of  a  termor 
as  matter  of  contract  rather  than  of  property.  Chattels 
were  the  object  of  absolute  ownership.  The}"  might  be 
disposed  of  l)y  will,  and  would  go  to  the  executor  or 
administrator,  not  the  heir.  But  they  were  not  specifi- 
cally recoverable,  except  in  criminal  proceedings.  The 
fact  that  originally  freeholds  were  the  only  property 
specifically  recoverable,  is  the  reason  why  they  came  to 
be  called  real  things.  For  the  word  real  in  English  law  Meaning  of 
is  used,  not  in  its  common  sense,  in  which  it  is  opi)osed  j^"!^'"'  '''^"  '" 
to  sham,  or  imaginary,  or  ideal,  but  principally  to  convey 
the  notion  of  the  capabilit}"  of  specific  restitution. 

The  terms  real  and  perso}ial  were  first  applied  to  ileal  and 
actions;  and  were  afterwards  extended  to  things  and  ae'ions* 
property  with  the  meanings  which  ihey  had  acquired  in 
connection  with  actions.  Actions  in  English  law  were 
classified  as  being  either  real,  personal,  or  mixed.  The 
term  real  action  is  simply  a  translation  of  the  expression 
actio  realis  used  b}^  early  writers  on  English  law  as 
equivalent  to  the  term  actio  in  rem,  which  Jiracton  bor- 
rowed from  lioman  law(:).  iteal  actions  in  English 
law  (a)  were  those  in  which  a  nuin  sought  to  be  restored 

{:)  I'.ractoii,  io.  101    b,  15'.!  Ii  ;  relief  iillunlcd  tlieieliy,  nii.l  were 

Fletii,  to.  1.  not  ehissilieil,  as  were  [\u- nctioiics 

[k]   111  F.ii^lisli  law  irai  actioii.s  in  rrnt  ii I  i n  jurxona iii  u!  Koniiin 

were  ilistili^^ilislieil   Iroin  [lersmial  law,    areordili^   to   tlie    liatllle    r.l 

liy    tlie    dillerent    nature    of   Uif  tlie    li^lil    tlierein   ns^5e^le^i  ;   see 
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to  the  enjoyment  of  some  free  tenement  of  which  he 
had  been  unjustly  deprived  (/>).  The  mark  of  a  real 
action  was  that  therein  the  required  restitution  might 
be  enforced  l)y  the  strong  hand  of  the  law  dealing 
directly  with  the  very  thing  claimed  ;  in  other  words, 
process  of  execution  (c)  might  issue  against  the  thing 
demanded  {in  rem).  The  successful  litigant  in  a  real 
action  could  have  the  king's  writ  commanding  the 
sheriff  to  put  him  in  possession  of  the  identical  holding 
in  respect  of  which  the  action  had  been  brought  (f/). 
Personal  actions  were  brought  to  enforce  an  obligation 
imposed  on  a  man  personally  to  make  satisfaction  for 
a  breach  of  contract  or  a  wrong  ;  in  other  words,  they 
were  brought  to  obtain  pecuniary  compensation  for 
a  violation  of  right — what  the  English  law  calls 
damages  {e).  Mixed  actions  were  those  in  which  a 
claim  for  damages  was  made  along  with  a  claim  for  the 
specific  recovery  of  some  tenement  (/).  Now  it  was 
established  in  Bracton's  time  that  specific  restitution 
could  only  l)e  obtained  in  actions  for  the  recovery  of 
immoveable  things  or  tenements.  In  civil  proceedings 
for  the  recovery  of  moveable  things,  the  defendant  might 
absolve  himself,  as  we  have  seen,  by  pa^mient  of  their 
value  in  money.  Actions  for  the  recover}^  of  moveable 
things  were  accordingly  numbered  amongst  personal 
actions ;  for  damages  only  could  be  recovered  with  any 
certainty  therein  (^).     Eeal  actions  then  being  for  the 

an  article  1)}'  the  present  writer  R.  S.  C.  1883,  Oriler  XLII.  and 

in  L.  Q.  R.  iv.  394  ;  P.  &  M.  Hist.  App.  G.,  H. 

Eiig.  Law   ii.  56S.  (</)  Glanv.  i.  7,  12,  13,  16,  18. 

(b)  See  ante,  p.  17.  2L  31,  ii.  3,  4,  19,  20,  iii.  3—6,  9, 

Process  cf               (^)  Piocess     ot"    execution     is  xiii.  7 — 9,  32 — 39  ;  ante,  p.  17. 

execnticu           ^^^  process  of  law  wliereby  the  (()  See   Bract,  fo.  102,  114  b  ; 

execution    of    the    judgment    of  Litt.  ss.  492,  502,  503  ;  Co.  Litt. 

a     court    of    law    is    obtained  ;  288  b,   289  a  ;  Black.  Coram,  ii. 

and   consists   in   issuing   a    writ  438,     iii.    117 ;     Bac.    Abr.    tit. 

to  the  sheriff  (sec  ante,   p.   17),  Damages,  Tresi)ass. 

commanding  him   to  cause  such  (./')  Bract,   fo.    102   1i,   114  b  ; 

things  to  be  done  as  .shall  give  Brittou,  liv.  3,  cli.  7,  §  1- 

etiect     to     the    judgment  ;     see  (a)  See  Glanv.  x.    13  :  Bract. 

Black.  Comm.  iii.  412,  iv.  403  ;  fo.  102  b  ;  Termes  de  la  Ley,  tit. 
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specific  recovery  of  lands  or  tenements,  and  personal 
actions  for  the  recovery  of  damages,  actions  were  said  to 
be  or  to  sound  in  the  rcalfi/  or  in  the personalti/,  according  Reaitj-  and 
as  the  relief  afforded  therein  were  the  specific  recovery  pei'sonaity. 
of  some  thing  by  process  of  execution  issuing  against  the 
very  thing  demanded,  or  the  recover}' of  damagesagainst 
the  person  of  a  wrongdoer  {It) .   The  word  realty  was  also 
used  to  denote  things  recoverable  in  the  realty,  or  speci- 
fically ;  that  is,  lands  and  tenements  (/).    Such  things 
were  also  called  things  real  (A) .  Things  recoverable  in  the  Things  real, 
personalty,  or  by  action  and  process  against  the  person 
who  wrongfully  withheld  them,  asmoveablegoods,  debts, 

damages,  and  the  like,  were  termed  things  personal  (/).   Things  per- 
sonal. 

Originally,  as  we  have  seen  {iii),  freeholds  were  the  Realty 
oiil}'  things  specifically  recoverable  in  the  King's  Court ;  f|?Jehoi(]. 
all  that  could  be  included  in  "  the  realty."     Thus  the 
word  I'ealty  came  to  be  used  as  denoting  the  freehold  (;?) . 
After  this,  those  interests  in  land  which  were  reckoned  chatteLs  real 
as  chattels  were  distinguished  by  the  name  of  chattels  ^^^  personal. 
real,  because,  it  was  said,  they  concerned  the  realty ; 
while  the  name  of  chattels  jycrsoiial  was  given  to  move- 
able goods,  "  because  for  the  most  part  they  belong  to 
the  person  of  a  man,  or  else  "  (which  seems  the  better 
reason)  "  for  that  they  are  to  be  recovered  l)y  personal 
actions  "  {<>).    As  freeholds  descended  to  the  heir,  while 
chattels  passed  to  the  executor,  the  notion  of  descent 
to  the  heir  became  associated  with  the  realty,  as  well 


Ac/ivii  raid  ;  i  lilack.  Coinm. 
14(),  413  ;  ante,  p.  18. 

{h)  Hritt.  liv.  2,  di.  1,  liv.  3, 
ch.  7  ;  Litt.  ss.  31ii,  316,  492,  503  ; 
Co.  Litt.  195  b,  285  a,  288  b, 
289  !i  ;  Y.  J3.  3  Edw.  IV.  13. 

(<■)  Litt.  s.  500  ;  Co.  Litt.  10  b, 
20  a,  118  b. 

{k)  Co.  Litt.  288  b. 

(/)  Litt.  .-^s.  49(i,  497  ;  V.  1'.  21 
Edw.  IV.  83,pl.38;C.).  Litt.  198  a, 
288  b.  It  does  not  ajipcar  that 
the  torni  tJiiiu/s  pcnsoiud  was  so 
used  as  to  include  chalttds  real  : 


see  Went\vorth"s  Oflice  of  an  Exe- 
cutor (ed.  1IJ41),  Tab.  I.  eh.  4,  10, 
])p.t)4,70,130  — 132;Cro.Car.  293. 

{ra)  Ante,  p.  17. 

(?()  See  Litt.  s.  500  ;  Co.  Litt. 
20  a  ;  5  Rep.  105  b. 

{<,)  Co.  Litt.  118  b;  see  Old 
Tenures,  io.  2  b;  Litt.  .ss.  281, 
319—324,  365 ;  1  KoUc  Abr. 
E.xeeutor  (II.  1).  It  is  worlliy 
ol'  n')t(^  tliat  eliattels  real  were 
thii!<{s  speeiliially  recoverable  ; 
.see  Co.  Litt.  43  b,  199  :  iJae.  Abr. 
Guardian  (T)  ;  mde,  p.  18. 
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Use  of  the 
terras  real 
and  jH'rsomil 
estate. 


Real  heredi- 
taments. 


as  the  idea  of  land  specifically  recoverable ;  and  the 
incident  of  passing  to  the  executor  became  a  character- 
istic of  the  personalty.  So  that  in  later  times,  when 
men  began  to  describe  property  as  consisting  of  real 
and  personal  estate  instead  of  by  the  old  terms  lands, 
icurmcuts,  and  hereditaments  and  r/ooda  and  chattels  (p), 
only  things  inheritable  as  well  as  specifical  ly  recoverable, 
only  j-cal  hcrvditamcnts,  in  fact,  were  classed  as  real 
estate  ;  and  chattels,  whether  real  or  personal,  were 
considered  as  personal  estate  rather  on  the  grotind  of 
their  passing  to  the  execntor  than  with  reference  to  the 
qtiestion,  how  far  they  were  specifically  recoverable  {q). 
It  does  not  appear  that  the  expressions  real  a}ul pergonal 
estate  came  into  common  use  much  earlier  than  the 
reign  of  Charles  II.  (/•).  By  that  time  great  changes 
had  occurred  both  in  the  character  of  the  national 
wealth  and  in  our  land  laws.  The  development  of 
modern  commerce  and  modern  capital  had  commenced. 
Payment  for  services  was  no  longer  made  in  terms  of 
land,  but  in  money.  Tenure,  the  relation  between 
feudal  landlord  and  tenant,  while  remaining  in  form, 
had  greatly  diminished  in  real  importance ;  the  free- 
holders of  land  had,  in  fact,  secured  all  the  advantages 
of  absolute  ownership,  except  the  form.  By  an  Act 
passed  at  the  restoration  of  King  Charles  II.  military 
tenures  had  been  finally  abolished  (s) ;  a  measure  Avhich 


(p)  See  ante,  p.  22. 

(q)  See  Cro.  Car.  62  ;  1  Ch.  Ca. 
16  ;  Davis  v.  Gihhs,  3  W  ^\ .  26, 
28  ;  JVhitcder  v.  JmMer,  1  Eden, 
151,  152. 

{v)  jMention  is  foiuul  of  per- 
sonal estate  and  also  of  I'eal 
estate  in  reports  uf  cases  decided 
in  Chancery  in  the  time  ot 
Charles  I.  ;  see  1  Ch.  Rep.  15,  25. 
42,  71,  73,  82  ;  Cro.  Car.  62.  In 
Charles  ll.'s  reign  the  terms  real 
and  2^'^'''^onal  estate  were  in 
common  use  in  wills  and  in  the 
Court  of  Cliaucery  ;  see  1  Ch.  Ca. 
16,  91,  1  Vern.  3,  15,  2-3,  30,  36, 


134,  216,  271.  By  the  com- 
mission of  sequestration,  whicli 
was  part  of  the  process  then 
issued  against  persons  who  acted 
in  contempt  of  the  orders  of  the 
Court  of  Chancery,  the  seques- 
trators were  authorized  to  take 
and  keep  in  sequestration  all  the 
real  and  personal  estate  of  the 
party  in  contempt ;  see  Hide  v. 
Pttllt  (1667),  1  Ch.  Cn.  91  ; 
Jjrown's  Tutor  in  Chancery  (1688), 
pp.  341,  361  ;  Praxis  Alnne  Curi;e 
Cancelhiria>  (1691),  89—91. 
(.s)  Stat.  12  Car.  II.  c.  24. 
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relieved  freeholders  from  all  the  oppressive  incidents  of 
feudal  tenure,  and  reduced  to  a  niiiiiiiuDii  the  interests 
of  lords  in  their  freeholding  tenants'  lands.  The  same 
Act,  too,  extended  to  landowners  generally  the  full 
liberty  of  disposing  of  their  fees  l)y  will,  a  privilege 
before  enjoyed  only  by  the  more  favoured  classes 
among  them  {t)  ;  though  free  power  of  alienation  inter 
vivos  had  been  much  earlier  obtained  (»)•  -'^nd  while 
a  freehold  in  fee  had  come  to  be  well  nigh  equiva- 
lent to  absolute  property,  other  forms  of  property  in 
land,  besides  freehold,  had  acquired  full  recognition 
and  protection  in  law.  Tenure  in  villenage,  as  such, 
had  become  extinct,  but  had  given  rise  to  the  cus- 
tomary tenure  known  as  copyhold.  And  the  right  of  Copyhold, 
the  copyholder  to  maintain  or  recover  possession 
of  his  holding  as  against  all  others  had  become 
enforceable  by  the  law  of  the  land  (.r).  As  we  have 
seen  (//),  the  leaseholder  had  acquired  a  similar  right. 
So  that  copyhold  and  leasehold  interests  in  land  had 
come  to  be  true  property  in  land  as  well  as  freeholds. 
When,  therefore,  men  began  to  speak  of  all  their 
valuable  rights  as  their  estate  (z),  and  to  classif}'  their 
estate  as  real  or  personal,  property  was  no  longer  con- 
tained in  the  simple  forms,  which  had  rendered  possible 
the  early  classification  of  immoveable  tenements  and 
moveable  chattels(a).  And  questions  arose, on  which  side 
of  the  line  the  newer  forms  of  propert}' should  be  ranged. 
The  term  real  vstati'  seems  to  have  been  considered  as  Ko;ilcsi:ite. 
referring  primarily  to  freeholds;  yet  it  was  thouglitto 
be  an  apt  word  to  describe  copyholds  also,  where  an 
intention  to  include  them  cuuld  be  inferred  (J>).     For 

{t)  Tuiuuits    (if   t'oi's    liclil    ill  t\v.)-tliir(l>    of    tlicir     futs.      Si-o 

gavulkiiul,   or   iu  biugaj^e  wliuio  untf,  \\.  19  :  ami  fust,  ili.  .n- 
there  Wii.s  a  (•ustom  to  ilcviso  the  (it)   l>y  stiit.  IS  Etlw.  I.  c.  1 . 

land;  and   tenants  in   socage   by  (.c)  Sue  y«.s<,  Tart  III. 

stats.    ;}2   lien.    Vlll.  e.    1,    anil  (//)  Sue  ««<(•,  p.  IS. 

34  k  3r.  Ilun.  VIII.  e.  :.,  whieh  (■)  See  ««/(•,  pi-.  S,  21). 

also      empowuiud      tenants      hy  (n)  yiii/c,  p.  '-"2. 

knight's    .service    to    dis^msc    of  (//)  See  .Smith  v.  IhiLir,   1  Atk. 
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copyholds  are  lands  transmissible  to  heirs;  since  the  copy- 
holder may  by  custom  recognized  in  law  have  an  estate 
inheritable  by  his  customary  heir,  as  the  freeholder  may 
have  an  estate  inheritable  by  his  heir  at  common  law.  By 
modern  statutes,copyholds  have  been  further  assimilated 
tofreelioldsasregardstheincidentsof  ownership (c);  and 
they  are  now  plainly  held  to  be  included  in  real  property 
or  estate  ((/).  Leaseholds,  however,  though  said  to  be 
chattels  real  as  l)eing  derived  out  of  real  estate,  were  not 
permitted  to  rise  beyond  their  chattel  origin  and  to  rank 
as  real  estate  (e) ;  devolving  upon  the  executor,  not  the  • 
heir,  they  fell  into  the  class  of  personal  estate  (/). 


Peraonal 
heredita- 
ment. 


In  modern  times  then,  a  man's  property  or  estate 
(meaning  his  valuable  things  (</) )  is  classified  as  real 
or  personal.  Things  which  are  specifically  recoverable, 
and  went  at  common  law  to  the  heir,  or  real  heredita- 
ments, are  real  estate.  Personal  estate  comprises  all 
chattels,  which  go  to  the  executor  (It) ,  be  they  chattels 


385  ;  Ithellv.  Bcane,  1  Ves.  215  ; 
JJijas  T.  By  as,  2  Ves.  164  ;  Dod 
V.  Dod,  Ambl.  274  ;  lieid  v. 
S/tcrgold,  10  Ves.  370,  378  :  Judd 
V.  Fratt,  15  Ves.  390  ;  CJuirch  v. 
Mundy,  ih.  396  ;   Torre  v.  Brown, 

5  H.  L.  C.  555,  571. 

(c)  By  Stat.  65  Geo.  III.  c.  192, 
copyholds  were  made  devisable 
l)y  will  without  the  formalities 
previously  necessary  ;  and  by 
stats.    3    &    4  AVill.   IV.    c.   104, 

1  &  2  Vict.  c.  110,  s.  11,  they 
were  made  liable  to  be  taken  to 
satisfy  their  owner's  debts  :  a 
liabdity,  which  had  previously 
attached  to  them  only  in  the 
case  of  his  bankruptcy  ;  stat.  13 
Eliz.  c.  7,  s.  2. 

(d)  Doc  d.  Clarice  v.  Ludlam, 
7  Bing,  275  ;  Edwardsx.  Barnes, 

2  Bing.  N.  C.  252  ;  r.ccrcs  v. 
Baker,  18  Beav.  372,  382  ;  Torre 
v.  Brmvn,  5  H.  E.  C.  555,  574  ; 
Seamanx.  Woods,  24  Beav.  372. 

(e)  Holt,  C.  J.,  Countess  of 
Bridgcwaf.er  v.  DtiJiC  of  Bolton, 

6  Mod.  106,  107  ;  Hardwicke,  C, 


Smith  v.  Baker,  1  Atk.  385,  386 ; 
Whitaker  v.  Ambler,  1  Eden, 
151  ;  Parker  v.  Marcliant,  5 
Man.'  &  Gr.  498,  2  Y.  &  C.  G.  C. 
279  ;  Turner  v.  Turner,  21 
L.  J.  Ch.  843  ;  Swift  v.  Swift, 
1  De  G.  F.  &  J.  160,  173  :  Butler 
V.  Butler,  28  Ch.  D.  66. 

(/)  Lee  V.  Hale,  1  Ch.  Ca.  16  ; 
Davis  V.  Gibbs,  3  P.  W.  26  ; 
Thompson  v.  Laioley,  2  B.  &  P. 
303  ;  Prcscott  v.  Barker,  L.  R. 
9  Ch.  174,  190.  But  at  first  a 
lease  seems  to  have  been  con- 
sidered a  real  thing  rather  than  a 
personal  thing  :  Rose  v.  Bartlctt, 
Cro.  Car.  292,  293. 

((/)  Ante,  pp.  4 — 6. 

(/t)  It  may  be  mentioned  that 
there  is  such  a  thing  as  a  personal 
liereditament,  a  tiling  recoverable 
in  the  personalty,  but  going  to 
the  lieir,  not  the  executor  ;  of 
which  an  annuity  granted  to  a 
man  and  his  heirs,  and  not 
charged  on  any  land,  is  an  in- 
stance. Such  things  are  held  to 
be  included  in  personal,  not  real, 
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1-eal,  that  is,  chattel  interests  in  land,  or  chattels 
personal,  namely  moveable  goods  and  other  things,  for 
the  withholding  of  which  damages  only  are  recoverable. 
Here  we  must  notice  that  the  common  law  rule  of 
descent  to  the  heir,  which  was  characteristic  of  real 
estate  (i)  has  been  modified  by  statute.  Under  the 
Land  Transfer  Act,  1897  {h),  a  man's  real  estate  now  The  Land 

,,  ,.  ,  i-'i.j.-ii        Transfer  Act, 

devolves  upon  his  executors  or  admmistrators  m  the  xgyj. 
same  manner  as  a  chattel  real  (l),  and  may  he  sold  by 
them  to  satisfy  his  debts,  as  his  chattels  may  (m) ;  but, 
subject  to  these  incidents,  the  title  of  the  heir  to  succeed 
to  his  ancestors'  realty  is  not  taken  away,  the  executor 
or  administrator  being  bound  to  convey  the  same  to  the 
heir,  if  not  required  to  satisfy  debts,  or  testamentary  or 
administration  expenses.  So  that  the  beneficial  interest 
in  a  man's  real  estate  still  passes  to  his  heir  upon  his 
death  and  intestacy,  and  does  not  go  to  those  entitled 
to  his  personalty  under  the  Statutes  of  Distribution  {)i). 
And  if  a  man  devise  his  real  estate  by  his  will,  it  will 
by  the  same  Act  nevertheless  devolve  upon  his  executors 
or  administrator  in  the  first  instance  as  if  it  were  a 
chattel  real ;  but  the  devisee  retains  the  like  beneficial 
interest  as  the  heir  has  in  case  of  intestacy,  and  has  the 
same  right  to  require  the  estate  to  be  conveyed  to  him, 
if  not  wanted  to  pay  the  testator's  debts  or  testamentary 
expenses.  It  may  be  noted  that  personal  estate,  as  well 
as  real,  now  includes  many  forms  of  property  which 
were  unknown  to  the  early  law,  such  as  stock  in  the 
public  funds  and  shares  in  joint  stock  companies.  These 
modern  forms  of  property  were  in  most  cases  created  or 
sanctioned  by  Act  of  Parliament,  and  it  was  generally 

estate.     Sue  Y.  li.  21    VAw.   IV.  deatli    after  tlic    year  1S97.   ;iii.l 

83,    \)\.    38  ;  Earl  of  Slaffi>rd  v.  not   exti'iuliiif,'  to  li-Ral  interests 

Buckley,    2  Yes.  171:  Auhin   v.  in  co|>ylioltis. 

Daly,  4  B.  &  A.  59  ;  lladbum  v.  (/)  Ante,  jip.  20,  21. 

Jcrvis,  3  Beav.  450,  461.  [m)  See  ;/os/,  I'art  L,  eh.  i.\. 

(i)  Ante,  \>\>.  19,  22,26.  (n)  Tliese      are     the     .statute.s 

ijc)  Stat.  (3U  &  61    Vict.  0.65,  iiieiitiimeil,  ante,  p.  21,  &  n.  (</). 

Part.  I.,  aiiplyinj^  only  to  ca.ses  of 
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Heredita- 
ments, cor- 
poreal or  in- 
corporeal. 


declared  thai  they  should  be  considered  as  personal  estate, 
and  should  go  to  the  executors  or  administrators, not  the 
heirs,  of  the  parties  entitled  to  them  (o).  Government 
stock  has  also  been  judicially  declared  to  be  of  the  nature 
of  a  mere  right  of  action  in  the  personalty  (//).  By  later 
decision  s,  a  share  in  a  j  oin  t  stock  company  has  been  ascer- 
tained to  be  a  right  of  the  same  kind  (q),  a  mere  right 
to  share  in  the  profits  of  the  company,  and  not  to  be  an 
interest  in  land,  though  the  company  be  landholders  (r). 

It  has  been  previously  mentioned  that  things  are  in 
English  as  in  Eoman  law  distinguished  as  corporeal 
or  incorporeal  (s).  In  our  law  this  classification  is 
particularly  applied  to  hereditaments.  Corporeal  here- 
ditaments, the  land  in  the  freeholder's  possession,  are 
contrasted  with  incorporeal  hereditaments,  mere  rights 
to  or  over  land,  which  is  in  another's  possession  (0. 
For  example,  a  right  to  enjoy  land  in  fee  upon  the 
determination  of  the  interest  of  another,  who  is  in 
possession  thereof  for  his  life  or  for  a  term  of  years, 
is  a  mere  right  regarded  in  law  as  an  incorporeal 
thing  (it).  So  is  the  right  to  enjoy  in  fee  land,  of 
which  another  is  wrongfully  in  possession  (,r).     Other 


(o)  See  stats.  8  &  9  Will.  III. 
e.  20,  s.  33,  as  to  stock  in  the  Bank 
of  England  ;  9  &  10  Will.  III. 
c.  44,  s.  71,  as  to  shares  in  the 
East  India  Coinjjany  ;  1  Geo.  I. 
St.  2,  c.  19,  s.  9,  as  to  Government 
annuities  :  8  &  9  Vict.  e.  16,  s.  7  ; 
25  &  26  Vict.  c.  89,  s.  22. 

{]})  Dioidccs  V.  DutKiis,  1  Ves. 
jun.  i96,  198:  IFildmanv.  IVilcl- 
man,  9  Ves.  174,  177  ;  li.  v. 
Capper,  5  Price,  217,  263,  264. 

(q)  Humble  v.  iMitchell,  11  A. 
k  E.  205  ;  Colonial  Bank  v. 
IFliinnnj,  30  Oh.  D.261,  286,  11 
App.  Cas.  426,  439,  44(;.  447. 

(r)  Bligh  v.  Brent,  2  Y.  &  C. 
268,  294  ;  Sparling  v.  Parker,  9 
Beav.  450  ;  Walker  \.  Milne,  11 
13eav.  507  ;  Myers  v.  Pcriqal,  2 
I)e  G.  M.  &  G.  599,  620,  621  ; 
Edwards  v.  Hall,   6  De  G.  M.  & 


(r.  74  ;  Entivistle  x.  Davis,  L.  R. 
4  Eq.  272.  But  shares  in  the 
New  River  and  in  one  or  two 
more  of  the  older  companies  are 
real  estate  ;  see  Drtjbutter  v.  Bar- 
tholomew, 2  P.  W.  127  :  Bucke- 
ridqe  v.  I/u/ram,  2  Yes.  jun.  652 ; 
St.  2  Edw.  YII.  c.  41,  s.  9  (7). 

(s)  Ante,  ]).  4. 

(t)  Bract,  lo.  52,  220  h,  221  ; 
Britton,  liv.  2,  ch.  2,  §  1  ;  and 
see  an  article  by  the  writer  in 
L.  Q.  R.  xi.  223—230. 

[u]  Bract,  fo.  3  a.  7  b,  31,  39  a, 
160  a,  264  b  ;  Britt.  liv.  2,  ch.  2, 
§  1,  ch.  9,  §§1,5;  Fleta,  fo.  201  ; 
Litt.  ss.  444,  445,  459.  465,  532, 
533,  567—575.  606—618. 

(x)  Bract,  fo.  262  b,  434  b  ; 
Litt.  .s.  466,  521,  531,  534  ;  Co. 
Litt.  369  a. 
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instances  of  incor2)oreal  hereditaments  are  a  right  of 
common  of  pasture,  \Yhich  is  the  right,  enjoyed  in 
common  with  others,  to  depasture  cattle  on  another's 
land  ;  a  right  of  way  over  another's  land  ;  a  rent 
granted  to  a  man  and  liis  heirs  to  issue  out  of  another's 
land ;  and  an  advowson,  which  is  the  perpetual  right 
of  presentation  to  an  ecclesiastical  benefice  (?/).  The 
contrast  is  between  the  estate  of  one,  who  is  possessed 
of  the  land,  the  tangible  thing,  and  that  of  a  man 
who  has  the  mere  right,  the  intangible  thing,  without 
possession  of  anything  tangible  (z).  The  distinction 
between  corporeal  and  incorporeal  hereditamients  was 
emphasised  b}'  a  difference  in  the  mode  of  alienation. 
The  former  were  at  common  law  alienable  hx  feof)ncnt,  Fcoiiment. 
that  is,  by  gift  of  a  fee  or  feudal  estate,  coVpled  with  ^eilin^ ^'"'''^  ""^ 
liveiij  of  seisin,  or  formal  delivery  of  possession  {a). 
And  such  rights  over  others'  lands  as  appertained  to  a 
holding  of  land  were  transferred  with  it  by  delivery  of 
the  possession  of  the  holding.  Thus  a  right  of  wa}-  or 
of  common  enjoyed  in  respect  of  an}'^  land,  or  an  advow- 
son enjoyed  in  right  of  the  possession  of  a  manor  would 
pass,  without  express  mention,  by  delivery  of  possession 
of  the  land  or  manor.  But  if  it  were  desired  to  alienate 
any  incorporeal  hereditament  alone,  apart  from  the  pos- 
session of  any  land,  as  such  things  are  incapable  of 
delivery,  other  means  of  transfer  had  to  be  emjiloyed  (h). 
The  most  obvious  of  these  was  writing ;  which  accord- 
ingly came  to  be  necessary  to  the  transfer  of  incorporeal 
liereditaments  by  themselves  (r).  "While  therefore  cor- 
l)oreal  hereditaments  were  long  transferahle  by  mere 
delivery  of  possession  without  any  written  words,  the 
proper  mode  of  dis[)osiiigof  iiicoi-jioreal  liereditaments 

(//)  I'.ract.  lb.  52  b,  r.3  a,  222  ;  102,  222  a  ;  Dritt.   liv.  2,  cli.  8, 

r.ritt.  liv.  2,  ch.  3,  §  13,  ch.  10.  ^    1,  cli.  Id,  <j  Ifi  ;  Litt.  .ss.  183, 

(;;)  Oceanic,  p.  5.  184;  Co.    Litt.   121    li  ;   I".    &   M. 

',<i)  (;liiiiv.  vii.  1  ;  Bract,  fo.  39  Hist.  Kiij,'.  Law.  it.  131,  137. 
1.  ;   litilt.  liv.  2,  ch.  2,  §  10  ;  Litt.  (o)  Sec  Uril.  liv.  2.  cli.  3.  ^  13, 

-s.  50,  69,  70  ;  Co.  Litt.  9  a,  48  a.  ch.  23,  $  8. 

(,t)  See  Bract,  fo.  52  b— So  b, 
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alone,  according  to  the  common  law,  was  by  delivery  of 
a  sealed  (d)  writing  or  deed  of  grant.  Hence,  corporeal 
hereditaments  were  said  to  lie  in  livery  (that  is,  delivery), 
incorporeal  in  grant  (c).  We  may  note  that  such  in- 
corporeal hereditaments  as  a  right  of  common  or  of 
way,  a  rent  or  an  advowson,  were  specifically  recover- 
able by  the  common  law  (/) ,  and  were  therefore  included 
in  the  realty  as  well  as  corporeal  hereditaments  (g.) 

Real  and  We  have  now  seen  that  property  in  land  is  not  all 

property'^'^^  real  property,  but  is  either  real  or  chattel  real ;  and  that 
copyholds  as  well  as  freeholds  are  now  included  in  real 
property ;  while  leaseholds  are  the  most  important 
chattels  real.  But  to  enjoy  the  highest  and  most 
beneficial  form  of  landowning  known  to  the  law,  one 
must  have  a  freehold  in  fee  (Ji).  Copyhold  and  leasehold 
estates  in  land  are  less  advantageous,  as  the  reader  will 
discover.  Copyholds  and  chattels  real  are  moreover 
interests  in  land  derived  out  of  the  estate  of  the  free- 
holder (i),  for  there  is  no  land  without  a  freeholder.  For 
these  reasons,  it  is  proposed  here  to  examine  first  free- 
hold estates  in  land,  leaving  the  subject  of  copyholds 
and  leaseholds  for  subsequent  consideration.  And  we 
will  begin  by  inquiring  into  the  case  of  those  freeholders 
who  have  estates  in  land  in  possession,  or  corporeal 
hereditaments  (/r). 

{d)    Sealing    was    required    by  (/)  See  Glanv.  iv.,  xii.  13,  xiii. 

the  common  law  as  a  guarantee  18,  37  ;  Bract,  lo.  220  b — 232  b, 

of  authenticity.     Therefore  when-  237  b  sq.,  432  a;  Britt.  liv.  2,  eh. 

ever   the    common    Imv   requires  23,  §  1  ;  Litt.  ss.  233,  236. 

anything    to    be    evidenced    by  ((/)  See  cmtc,  p.   25  ;  Co.  Litt. 

writing,  a  sealed   writing   is   re-  20  a. 

quired ;  Fleta.  fo.  130.  (h)  Litt.  ss.  11,  293. 

(e)  Litt.  ss.  183,  541,  542,  551,  [i)  See  ante,  p.  16. 

618,  628 ;   Co.  Litt.  9,  121.  {k)  Ante,  p.  30. 
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PART    I. 


OB'    CORPOREAL    HEREDITAMENTS. 


Befoke  proceeding  to  consider  the  estates  which  may  Terms  of  the 
be  held  in  corporeal  hereditaments  or  landed  property,  ''^^" 
it  is  desirable  that  the  legal  terms  made  use  of  to 
designate  such  property  should  be  understood  ;  for  the 
nomenclature  of  the  law  differs  in  some  respects  from 
that  which  is  ordinarily  employed.  Thus  a  house  />? 
by  lawyers  generally  called  a  messuage ;  and  the  term  A  messuage. 
messuage  was  formerly  considered  as  of  more  extensive 
import  than  the  word  house  (a).  But  such  a  distinc- 
tion is  not  now  to  be  relied  on  (h).  Both  the  term 
messuage  and  Itouse  will  comprise  adjoining  out-build- 
ings, the  orchard,  and  curtilage,  or  court-yard,  and, 
according  to  the  better  opinion,  these  terms  will  include 
the  garden  also  (c).  The  word  tenement  is  often  used  Tenement, 
in  law,  as  in  ordinary  language,  to  signify  a  house :  it 
is  indeed  the  regular  synonyme  which  follows  the  term 
messuage  ;  a  house  being  usually  described  in  deeds  as 
"  all  that  messuage  or  tenement."  But  the  more  com- 
prehensive meaning  of  the  word  tenement,  to  which  we 
have  before  adverted  {d),  is  still  attached  to  it  in  legal 
interpretation,  whenever  the  sense  requires  {e).  Again, 


(a)  Thomas  v.  Lane,  2  Cli.  Ca. 
26;  Kcilw.  57. 

(b)  Doe  d.  Clements  v.  Collins, 
2T.  Rej..  498,  502  ;  1  Janu.  Wills, 
735,  5tli  eil. 

(c)  Slipp.  Touch.  94  ;  Co.  Lilt. 
5  b,  n.  (1) ;  Sinilhsoit  v.  Cage, 
Cro.     Jac.     626  ;     Grosvenor    v. 

W.R.P. 


Ilampstend  Junction  Jtniliiaij 
Company,  1  Do  G.  &  J.  446  ; 
Cole  V.  //V.<<  London  and  Crystal 
Palace  llaihcaij  Vompani/,  27 
I')iav.  242  ;  see  "\Vui3.  Con  v. 
Stat.  62. 

(fO   Au/c,  \>i>.  16,  22. 

(e)  2  Hhick.  Cnimo.  16,  17,  59. 
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the  AYord  laud  comprebonds  in  law  any  ffroun(l,soil,  or 
earth  whatsoever  (,/')  ;  ])iit  its  strict  and  primary  import 
is  arable  land  {(/).  It  will,  however,  include  castles, 
houses,  and  outbuildings  of  all  kinds  ;  for  the  ownership 
of  land  carries  with  it  everything  both  above  and  below 
the  surface,  the  maxim  being  ruJKs  est  solum,  ejiia  est 
usque  ad  co'Iuvi.  A  pond  of  water  is  accordingly 
described  as  Jund  covered  with  water  (li)  ;  and  a  grant 
of  land  includes  all  mines  and  minerals  under  the 
surface  (i).  This  extensive  signification  of  the  word 
land  may,  however,  be  controlled  by  the  context ;  as 
where  land  is  spoken  of  in  plain  contradistinction  to 
houses  it  will  not  be  held  to  comprise  them  (/r).  So 
mines  lying  under  a  piece  of  land  may  be  excepted  out 
of  a  conveyance  of  such  land,  and  they  will  then  remain 
the  corporeal  property  of  the  grantor,  with  such  inci- 
dental powers  as  are  necessary  to  work  them  (/) ,  and 
subject  to  the  incidental  duty  of  leaving  a  sufficient 
support  to  the  surface  to  keep  it  securely  at  its  ancient 
and  natural  level  (m).  In  the  same  manner,  chambers 
may  be  the  subjects  of  conveyance  as  corporeal  property, 
independently  of  the  floors  above  or  below  them  (»). 
The  word  jiremises  is  frequently  used  in  law  in  its  proper 
etymological  sense  of  that  which  has  been  before  men- 
tioned (o).  Thus,  after  a  recital  of  various  facts  in  a 
deed,  it  frequently  proceeds  *'  in  consideration  of  the 


(/)  Co.  Litt.  4  a  ;  Shep.  Touch. 
92;  2  Black.  Comni.  17  ;  Cooke, 
deni.,  Yates,  vouchee,  4  Biug.  90. 

(17)  Shep.  Touch.  92 ;  see 
Maitlaiid,  Dome.sday  Book  aud 
Beyond,  388. 

(//)  Co.  Litt.  4  b. 

(i)  2  Black.  Comm.  IS. 

{li)  1  Jarm.  Wills,  733,  5th  ed. 

{h  Earl  of  Cardigan  v.  Armi- 
tiujc,  2  B.  &C.  197,  211. 

(_)/i)  Hu7nphries  v.  Brogihn,  12 
Q.  15.  739  ;  Smart  v.  Morton,  5 
]*;.  &  B.  30 ;  Rogers  v.  Taylor, 
2  H.  0:  N.  828  ;  Rowhotham  v. 
TVilson  8  E.  &  B.  123,  8  H.  L.  C. 


348  ;  Bonoini  v.  Backhouse,  E.  B. 

6  E.  622,  9  H.  L.  C.  503  ;  Dug. 
dalev.  Robertson,  3  K.  k  J.  695  ; 
Stroyan  v.  Knovdcs,  6  Yi.  ^  N. 
454 ;    Smith    v.    Darby,    L.    R. 

7  Q.  B.  716  ;  Davis  v.  Trehamc, 
6  App.  Cas.  460  ;  Dixon  v.  White. 

8  App.  Cas.  833  ;  Love  v.  BeJl,  9 
App.  Cas.  286 ;  Neio  Slmrlston 
CoUieiies  Co.  Ld.  v.  JFestnwrland, 
1904,  2  Ch.  443,  u. 

(«)  Co.  Litt.  48  b ;  Shep. 
Touch.  206.     See  12  Q.  B.  757. 

(0)  Doc  d.  Biddulph  v.  Meakin, 
1  East,  456  ;  1  Janu.  ^Vills,  734, 
5th  ed. 
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premises,''  meaning  in  consideration  of  the  facts  before 
mentioned ;  andproperty  is  seldom  spoken  of  as  premises, 
unless  a  description  of  it  is  contained  in  some  prior 
part  of  the  deed.  Most  of  the  words  used  in  the  descrip- 
tion of  property  have,  however,  no  special  technical 
meaning,  but  are  construed  according  to  their  usual 
sense  (p)  ;  and,  as  to  such  words  as  have  a  technical 
import  more  comprehensive  than  their  ordinary  mean- 
ing, it  is  very  seldom  that  such  extensive  import  is  alone 
relied  on  :  but  the  meaning  of  the  parties  is  generally 
explained  by  the  additional  use  of  ordinary  words. 


(^)  As  farm,  meadow,  pasture,  &c.  ;  Shej).  Touch.  93,  94. 
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CHAPTER   I. 

OF    FREE   TENUllE. 


Section  I. 

Of  the  Oiigiii  of  Free  Tenure. 

A  Freeholdek,  who   is   possessed  of  land  for  an 
estate  in  fee  simple  {a),  is  said  to  be  seised  thereof  in 
his  demesne  as  of  fee  {h).     For  to  be  seised  of  a  thing 
Seisin.  is  to  be  possessed  thereof,   the  word  seisin  meaning 

possession  ;  and  land  in  the  freeholder's  own  occupa- 
tion is  said  to  be  in  his  demesne  (c) .  The  words  seised 
and  seisin  were  originally  used  to  describe  any  kind  of 
possession,  whether  of  land  or  chattels,  or  even  of  a 
mere  right  {d).  But  afterwards  they  came  to  be  used 
in  a  limited  sense,  to  express  the  possession  of  a  free- 
holding,  that  possession  which  alone  was  recoverable 
in  a  real  action  {e).  Now  the  estate  of  the  freeholder 
seised  of  land  in  his  demesne  as  of  fee  may  be  con- 
sidered in  two  aspects  :  first,  as  regards  the  lord  of 
whom  he  holds  his  land  ;  secondly,  as  regards  all  other 

{a)  See  ante,  p.  6.  by    liis    leasehold    or    copyhold 

(6)  Bract,     fo.    255     1)  ;    Litt.  tenants  :   though   they   can   now 

s.  10.  obtain     complete     legal     protec- 

(c)  Bract,  fo.  '26-3  a  ;  Co.  Litt.  tion  of  their  own  interests  ;    see 

17  a.     As  the  early  law  did  not  rt?i<c,  pp.  1 8.  27  ;  Vinogradoff,  Vill. 

recognise    the    possession     of    a  in  Eng.,  223;  P.  &  ]Nl.  Hist.  Eng. 

termor,  or  a  tenant  in  villenage,  Law,  i.  211.  344. 

land    occupied     by   one    or    tlie  (cZ)  See   Jlaithmd,  L.    Q.  R.   i. 

other     was     considered     in     law  324  ;  Bract,  fo.  206,  252  a,  264  a  : 

to    remain    iu     the     freeholder's  Litt.  ss.   10,   183,   217,  233,  541, 

demesne.     So   that   to   this    day  567  ;  Co.  Litt.  369  b. 

the   freeholder   is    seised    iu   his  (^)  Litt.  s.  324  ;  Co.  Litt.  17  a, 

demesne    of    the    land   occupied  200  b  ;  see  ante,  pp.  17,  24. 
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persons.  It  is  proposed  first  to  discuss  the  relation  be- 
tween the  freeholder  and  his  lord,  or  the  free  tenure  (./) 
of  land.  For,  although  in  modern  legal  practice 
the  relation  of  lord  and  freeholding  tenant  is  rarely 
brought  into  the  light,  yet  the  law  of  tenure  determined 
the  form  of  our  present  land  law.  And  so  long  as  the 
form  of  tenure  remains,  it  is  of  the  first  importance 
that  the  student  should  understand  the  principles 
which  determined  its  rules. 

It  has  been  already  mentioned  that  the  first  principle   principle  of 
of  feudal  tenure,  that  all  land  is  held  of  the  crown,   |^o^uce("i.v 
was  practically  introduced  into  English  law  by  William   William  i. 
the  Conqueror  (//) ,  whose   grants  were   construed   as 
conferring  a  new  title  to  the  land  (h).     The  grants  or 
regrants  of  great  landed  estates  made  by  him  to  his 
own  followers  or  to  the  former  owners  were  interpreted 
by  the  royal  officers  of   justice    to   confer   upon  the 
grantees  an  estate  held  feudally  of  the  king ;  so  that 
they  became  the  king's  tenants  in  capite,  that  is,  his  Tenants  in 
immediate  tenants.     The  estates  so  conferred  appear  ''"^'^ ''' 
to  have  been  estates  of  inheritance,  passing  as  of  right 
to  the  heirs  of  deceased  grantees.     For  the  hereditary 
character  of  a  fief  (i)  had  been  recognised  on  the  Con- 
tinent before  the  Norman  conquest  (/.) ;  so  that  to  the 
Normans  an  estate  held  feudally  would  be  essentially 
a  hereditary  estate.      And  at  the  very  beginning  or 
Henry  I.'s  reign  we  find  fees  established  as  estates  of 
inheritance  in  England  (/). 

The  present  incidents  of  free  tenure  owe  their  exist-  Origin  of 
ence  to  the  dealings  with  free  holdings  of  land,  which   f,.eeVmiie. 

(_/')  Ante,  p.  12.  l)uuuil    liini.si'ir    to   niirniiily    liy 

(y)  Ank,  \t\'i.  1'2 — 14.  conliniuitidu. 

C/0  Dracton   says   (lb.    389   b)  (/)  Ant,;  p.  10. 
that   the   kiiif;   is   not   bound   to  (/,)  Stul)lis,  Const.  Hist.  •§  93, 
warrant   the   f^ift   ol    Iiis   predi,--  vol.i.  p.  2f)4,  2n(l  cd. 
cessors   who   reigned    before   tlie  (/)  See  tlio  Charter  of  Liberties 
Conquest,    lor   he    is    not    their  issued  by  Henry  I.  at  his  corona- 
heir,     unless    lie     sliould      liave  tion  ;     Slubbs,    Select    Charters, 
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took  place  between  the  reign  of  "William  the  Conqueror 
and  that  of  Edward  I.  The  relation  of  feudal  landlord 
and  tenant  seems  to  have  been  essentially  restrictive  of 
alienation  on  the  tenant's  part :  but  in  England  the 
right  of  a  tenant  in  fee  to  alienate  his  holding  without 
his  lord's  consent  was  gradually  established  (?«)•  The 
steps  by  which  this  was  accomplished  will  be  described 
in  the  next  chapter.  It  is  suiiicient  to  say  here  that 
it  apj)ears  that,  as  a  matter  of  fact,  alienation  by  feudal 
tenants  must  have  begun  soon  after  the  Conquest  (n)  ; 
and  it  is  certain  that  before  the  close  of  the  period 
referred  to  alienation  had  extensively  prevailed  (o). 
During  this  time,  however,  the  alienation  of  land  was 
rarely  accomi)lished  by  a  transfer  of  all  the  owner's 
rights  therein,  such  as  we  are  accustomed  to  at  the 
Subiofeuda-  present  day,  but  was  usually  efiected  by  s(ihinfei(dation  ; 
that  is,  by  the  grant  of  a  fee  to  the  grantee  and  his 
heirs  to  be  held  by  them  as  tenants  of  the  grantor  and 
his  heirs.  Upon  the  subinfeudation  of  a  holding  the 
grantor  and  his  heirs  remained  the  tenants  of  their 
own  superior  lord,  and  a  new  tenure  {p)  was  created 
between  the  grantor  and  the  grantee,  the  former 
becoming  a  mesne  lord  {q)  between  his  new  tenant 
and  his  own  superior  lord  {r).  The  relation  of  feudal 
landlord  and  tenant  thus  entered  into  was  one  of 
mutual  obligation.  The  lord  was  mainly  bound  to 
warrant  his  tenant's  title  to  the  lands  bestowed,  and 

100,  101,  21111611.    AudseeP.  &M.  (o)  The    Hundred    Rolls    bear 

Hist.    Eng     Law,    i.    295 — 297  ;  witness  to  this. 

Maitland,    Domesday    Book    and  (^))  See  ante,  p.  12. 

Beyond,  309,  317—318.  (f/)  Ante.  ji.  7,  n.  {q). 

(m)  See  Bract,  to.  45  b,  46  b,  (/•)  Thenceforward  the  grantor 

263  b.  was  no  longer  seised  of  the  land 

(ji)  Note  the  large  number  of  in  his  demesne;  but  he  was  said 

instances  in  Domesday  in  which  to  hold  or  be  seised  of  the  land 

maneria  described  as  part  of  the  in  service,   and  was  regarded  as 

estates    of    the     King's    tenants  retaining   a   substantial    interest 

in   capite   are   held   of    them   by  therein  :  Bract,  fo.   80,   81,  263  ; 

named    uuderteiiauts  ;     and    see  P.  &  JI.  Hist.  Eng.  Law,  i.|211. 

Round,    Eng.   Hist.   Review,   vii.  291. 

15,  19,  Feudal  England,  295,  300.  ^              3 
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iv  give  him  lands  of  equal  value  if  he  were  ejected  by 
any  one  who  showed  a  superior  title  (s).  The  tenant 
was  bound  to  fealty  to  his  lord,  and  to  do  him  the 
services  stipulated  for  on  the  bestowal  of  the  holding. 
Thus  the  nature  and  amount  of  the  services  which 
could  be  required  of  freeholding  tenants  were  deter- 
mined by  the  agreements  made  between  lords  and 
tenants,  or  their  respective  predecessors,  when  the 
tenure  between  them  was  created  by  the  gift  to  the 
latter  of  fees  to  be  held  of  the  former  ;  and  these 
services  were  of  innumerable  kinds  (0-  Under  the 
influence  of  the  king's  court  a  classification  of  tenures 
was  gradually  accomplished,  as  we  shall  see.  This 
was  hardly  effected,  however,  before  the  power  of  sub- 
infeudation was  altogether  taken  away.  By  the  statute 
18  Edw.  I.  c.  1,  called  from  its  opening  words  the 
statute  of  Quia  EmptoreH,  liberty  was  given  to  every 
free  man,  who  was  a  tenant  in  fee  simple  of  land,  to 
sell  his  holding  or  part  thereof  at  will  {u),  so  wqxqv- 
theless  that  the  alienee  should  hold  the  land  of  the 
same  immediate  lord  and  by  the  same  services  as  the 
alienor  held  it  before.  Thenceforward  it  has  been 
impossible  to  create  a  new  tenure  upon  the  grant  of  a 
fee ;  for  a  tenant  in  fee  simple,  though  enabled  freely 
to  part  with  his  land  by  substituting  another  tenant 
in  his  place,  is  by  this  statute  restrained  from  granting 
his  land  or  any  part  thereof  to  another  for  an  estate 
in  fee  simple  to  be  held  of  himself.  After  the  statute, 
a  freeholder  in  fee  could  no  longer  make  himself  a 
mesne  lord.  So  that  the  tenures  of  fee  simple  estates, 
which  were  in  existence  just  before  the  statute  passed, 
became,  as  it  were,  stereotyped  ;  and  the  fact,  that  no 

(»)  See    Glanv.    ix.    4  ;    llract.  :ilic'ii:ition    witliout   liis    license  ; 

fo.  37,  80  b,  380  b,  381  b.  a  liljeity,  \\\w\i  tliey  were  ultor- 

{t)   ]>nict.  fo.  35  a.  wards    allowed,     subject    to    tile 

('()  The  statute  was   not    ooii-  i>aynieiit  of  a  line ;  stat.  1    I'Mw. 

stiucd    as  giving   to    tJie   king's  lit.  st.  2,  c.  12  ;  Co.  Mlt.  i:;. 

tenants      in,    cnpllc     liberty     of 
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new  tenure  of  an  estate  in  fee  simple  could  be  any 
longer  created  by  agreement,  undoubtedly  tended  to 
simplify  the  law  of  tenure. 

We  may  be  helped  to  a  l)etter  understanding  of  the 
operation  of  the  law  of  free  tenure,  if  we  glance  at  the 
different  kinds  of  hohling  to  which  it  was  applied. 
For  William  the  Conqueror's  land  settlement  consisted 
rather  in  the  confiscation  of  landlords'  propert}^  than 
in  the  distm'bance  of  the  cultivators  of  the  soil ;  and 
his  law  of  feudal  tenure  at  first  affected  only  the  chief 
landowners'  estates,  leaving  the  old  Saxon  customs  in 
force  as  to  subordinate  land-holders.  But  afterwards 
the  law  of  tenure  spread  downwards,  and  was  applied 
to  humbler  forms  of  landholding  than  that  usually 
enjoyed  by  the  great  men  of  the  kingdom. 

The  Domes-  We  gather  from  the  Domesday  survey,  taken  towards 

day  survey.  ^^iq  end  of  the  Conqueror's  reign,  that  in  each  county 
large  tracts  of  land  belonged  to  the  king  or  were  held 
by  his  tenants  i>)  capite.  The  tenant  in  capite  was 
sometimes  an  ecclesiastical  corporation,  such  as  Battle 
Abbey  or  St.  Paul's  Church,  sometimes  a  great  noble 
or  other  layman.  Each  tract  of  land  of  the  king  or 
his  tenant  in  capite  is  described  in  detail  in  Domesday 
book;  and  is  generally  found  to  consist  of  several  hold- 

Uaneria.  ings  wliich  are  often  called  mancria,  manors,  and  appear 
frequently  to  coincide  with  the  limits  of  places  named  in 

Vills.  the  book  and  termed  riV/fCjVills  (.r),  towns  or  villages(?/). 

{o:)  It    should    be   noted    that  ternied    maneria.     And    in    the 

there    were    large    manors    con-  Eastern    Counties  it   appears   to 

taining   several    vills,  and    there  have     been     exceptional     for     a 

were  vills  containing  more  than  manor  to  coincide  with  an  entire 

one    manor  :  but    in   the    Home  vill.     The   exact  meaning  of  the 

Counties    and  the  ilidlands  the  term     mancrium,     as    used     in 

manor    usually     coincided     with  Domesday,  is  the  subject  of  con- 

the  vill   from  which  it  took   its  troversy.     See    P.    &     INI.    Hist, 

name.     In   the   AVest,    however,  Eng.  Law.  i.   58i  sq. :  Maitland, 

where  the  land  was  occupied  in  Domesday     Book     and    Beyond, 

small      hamlets     and      scattered  12  sq.,  22,   107  sq.,    129,  318  S(/. ; 

homesteads   rather  than   in    true  Round,  Eng.  Hist.  Rev.  xv.  293. 
vills,  very    small    holdings  were  {}/)  Town    is   the  English    for 
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It  is  generally  stated,   with   regard    to    each  of  such 

holdings,  that  there  are  so  many  villani  {z),  to-svnsmen    vnian'i. 

or  villagers,  so  many  hordarii  or  cotarii,  that  is,  cottiers,   jim-darii;  co- 

and  so  many  serri  or  bondmen.     Sometimes  the  extent  ''"'■"'  •''■^'■^■'■ 

of  the  holding  of  the  villcuins  is  specified.     And  it  is  Lord's 

sometimes  mentioned  that  so  much  land  pertains  to  '  ^™^^"^' 

the  demesne  of  the  holder  of  the  manor  (a).     Now  it 

appears  that  in  the  common  case  in  which  a  manor 

coincided  with  a  vill,  it  comprised  a  village  together 

with  a  parcel  of  land,  which  was  cultivated  upon  the 

common  field  system  of  husbandry  b}^  the  villani  {b). 

Each  rillaiius  had  a  house  and  a  certain  quantity  of 

arable  land,  which  lay  in  scattered  strips  in  the  common 

fields  of  the  vill,  of  which  there  were  generally  three. 

Besides  arable  land,  the  vill  usually  contained  meadow 

land,  also  held  in  strips  by  the  vilkoii,  but  commonable 

according  to  the  regulations  of  the  community  during 

certain  seasons  of  the  year  (c).     In  the  demesne  of  the 

holder  of  the  manerium  there  was  usually  a  mansion, 

or  manor-house,  for  the  occupation  of  himself  or  his 

bailiff,  and  a  certain  quantity  of  arable  and  meadow 

land,  also  in  scattered  strips.     Sometimes  the  cottiers 

held  a  few  strips  of  arable  land  besides  their  cottages. 

The  barren  lands  which  adjoined  formed  the  wastes 

of  the  vill  or  manor,  over  which  the  cattle  of  the 

various  tenants  were  allowed  to  roam  in  search  of 

pasture  (</) .     In  early  times  after  the  Conquest,  the 

villa  :  \mi     wliat    was     fdriiierly  (;)   Sim:  Cd.  Litt.  ;"•  li. 

<;alled    a    town    is    what  is  iiuw  («)  Seo    csin;c:ially    tiic    ^urvi-y 

usually    (luscril It'll    as   a    villiigo.  tif  iliildlesex  ;  Domesday,   i.  1-7 

See    ^laitlaiid,    Domesday    J<u(jk  — 1.3U. 

and   I'.eyoiid,   o9,    110;  Co.   Litt.  (I,')  Sfcbolim.  English    Yilhi<;e 

331i,  llOli.  Uo  b  ;  1  Hlack.L'omiii.  Community,   di.i. — iii.  :  see  also 

115;  Chaucer,  Canlcrbiuy  Tales,  Williams  on   Commons,    39 — 5(5, 

Prolo-^ue,  lines  479—480,  491  :—  tJO— 7<i  :   W  k  M.  Hist.  Enj,'.  Law, 

"  A    frood    7iian     was    tiier    of  i.,  o82  .«/.  :   iMaitland,    Domesday 

rtdij,'ioun,  ISoukand  l>ey<ind,  Ifi,  337,  379. 

And   was  a  jioore  ])ersonn   of  (c)  See  Williams  on  Commons, 

a  toun.  79,  84,  9u. 
"          '          *         *         *  (il)  See   Yinoj^'radoir,    Vill.  in 

Wyd   was  his  parisshe,   and  En<,'.,  Kssay  II.,  eli.  ii. 
houses  fer  asonder." 
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viUanna  appears  to  have  generally  held  his  land  by 
performing  such  services  as  ploughing  the  lord's  land, 
and  doing  other  field  labour  for  the  lord,  and  by  rent 
in  kind  or  money  (^0-  The  conditions  on  which  the 
villani  held  their  lands  were  the  origin  of  tenure  in 
villenage  already  noticed  (/).  They  have  been  men- 
tioned here  in  order  to  show  the  nature  of  the  most 
im.portant  kind  of  freeholding  at  the  time  of  the  Domes- 
day survey,  namely,  the  manerium  or  agricultural  estate  ; 
which  may,  perhaps,  as  regards  the  estates  of  the 
great,  be  said  to  have  been  the  unit  of  free  tenure ; 
a  large  landed  estate  consisting  in  those  days  of  a 
number  of  niaiwria,  as  at  the  present  day  it  consists 
of  a  number  of  farms  (f/).  There  are,  however,  many 
cases  in  Domesday  in  which  some  person  named  in 
the  survey  holds  a  specified  quantity  of  land  as  under- 
tenant of  the  holder  of  a  mancrUun  ,•  and  such  hold- 
ings appear  to  be  also  freeholdings  {h).  In  very  many 
instances  the  mcuLcrium  described  is  not  in  the  demesne 
of  the  king's  tenant  in  vapite,  but  it  is  held  of  him  by 
some  named  undertenant,  so  that  the  tenant  in  capite 
has  but  a  mesne  lordship  in  the  land  of  which  his 
tenant  is  seised  in  demesne.  But  it  is  not  common  in 
Domesday  to  find  more  than  one  mesne  lord  between 
the  freeholder  seised  in  his  demesne  and  the  king. 

(c)  Maitlaud,  Domesday  Book  were  so  held   in  King  Edwards 

and    Beyond,    56 — 58,     318    sq.,  time,  iu  otlier  cases  they  appear  to 

326 — 332.  have  formed  manors  by  tlirowiug 

(/)  Ante,  pp.  16,  17,  19,  20.  together  hands  occupied  before  the 

((/)  A  manermm  was  in  fact  in  Conquest  by  several  free  tenants  : 

those  days  the  quantity  of  land  Domesday,     i.    8,     iii.     (Boldon 

which    was   visually  let  to  farm,  Book)    565  :     Domesday    of  St. 

ad  Jirmam,   that  is,  at  a  certain  Paul's,   122  sq.  ;  P.    &  ^1.   Hist, 

yearly    sum,    whenever    such    a  Eng.  Law,  i.  592,  ii.  Ill  ;  M:iit- 

method  of  getting  the  profits  was  land,      Domesday       Book       and 

adopted.     And  if  not  let  to  farm.  Beyond,  135— 138,  149,   161  .vy., 

it  appears  to  have  been  worked  318  sq. 

or    administered    as    a    separate  (/O  And  iu  most  cases  to  have 

entity,  apart  from  its  lord's  other  been  held  by  knight  service  ;  see 

holdings     of  a  like    nature.     It  Round,    Eng.  Hist.  Review,    \ii. 

Sliould  be  noted  that  although  iu  12,  18,  19  ;  Feudal  England,  2!t5, 

many  instances  the  Norman  lords  306,  30?. 
held    as    numors    estates    whicli 
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Besides  the  manevia  of  the  great  kmdowners  and  tlieir 
undertenants  by  subinfeudation,  there  appears  in 
Domesday  another  kind  of  freeholding,  which,  how- 
ever, is  chiefly  found  in  the  North-eastern  Counties  (/). 
This  was  the  holding  of  the  liher  sochemannus  or  liher 
tenens,  who  appears  to  have  been  a  free  man  hokhng, 
generally,  a  part  of  the  lands  in  some  manor  by  light 
labour  services,  duties  of  carriage  or  riding,  or  rent  in 
money,  and  bound  besides  to  do  suit  of  court ;  that  is, 
to  attend  the  court  of  his  lord  or  of  the  hundred  in  order 
to  assist,  as  one  of  its  members,  in  giving  judgment  (k). 
In  addition  to  agricultural  estates  and  the  holdings 
thereon,  we  find  in  Domesday  a  third  species  of  free 
holding,  namely,  houses  in  cities  or  boroughs  held  by 
the  hurgenses  or  burgesses,  generally  at  money  rents. 
The  law  relating  to  this  class  of  holding  was  determined 
by  the  custom  of  each  particular  borough  (/).  The  tenure 
of  houses  in  ancient  boroughs  was  afterwards  known 
as  tenure  in  burgage  {ui),  and  the  customs  were  often 
highly  advantageous  to  the  holders. 


hiJter  Horlip- 


Houses  iu 
borousjrhs. 


/{// 


r//e/iii'x. 


Tenure  in 
burs';i£'e. 


As  we  have  seen  {n),  when  the  law  of  feudal  tenure  ChaugeMnade 
by  military  service  was  introduced  into  England,  it  was  '/uh  lmi\^3tii 
applied  first  to  the  estates  of  the  king's  tenants  in  cajntc  centuries. 
and  the  inaiiciia,  which  they  contained.     By  grants 
and  subinfeudation   divers   sub-manors   and   smaller 
estates  were  created,  and  new  holdings  were  made  b}' 
reclamation  of  waste  lands  (o).     In  time,  a  change  took 


(/)  Leicester,  Liucolu,  Xoifolk. 
Northampton,  Nottingliain,  and 
SulFolk  ;  see  Ellis,  Intnxl.  to 
Domesday,  ii.  419  sq.  ;  Seeholini, 
Eng.  Vili.  Conun.  8t)  :  Maitland, 
Doniefiday  15ook  and  iSeyond, 
66—67. 

(/•)  ilailland,  Domesday  15ook 
and  Beyond,  66  si/.,  76 — 79, 
I2\)sr/.,  130,  13-1,  140,  303—309, 
SlHsq.,  326—332. 

(/)  See  Jlaitland,  Domesday 
Book    and     Beyond,     172     srj.  ; 


Domcsdav,  i.  1  (Dover).  100 
(E.\eter),"l;'^4  (Oxford),  189  (Cam- 
bridge), '262  (Ciiester),  280  (Xot- 
tingliam  and  Derby),  336  (Lin- 
coln), ii.  101  (Colcliester) :  Stnbbs, 
SeleutL'liarters,  87— 91,110-112. 

{til)  (ilanv.  xii.  3  ;  Bract,  fo. 
273  a  :  Britt.  liv.  3,  ch.  2,  ^  10  ; 
Litt.  .ss.  162—171  :  1'.  &  M.  Hist. 
Eng.  Law,  i.  27r>,  629  sq. 

(«)   Jnlc,i>i>.  12  — If). 

(o)  Spo  Hearne's  Liber  Niger 
Scaecarii,  vol.  i. ;   Hundred  llolls, 
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place  in  the  constitution  of  tlie  manor  of  the  ordinary 
type.  The  condition  of  the  mass  of  the  peasantry  was 
depressed,  as  a  result  of  the  Conquest  (;)) ;  so  that 
in  the  thirteenth  century  the  rUIaui  of  Domesday 
Book,  who  appear  to  have  l^een  free  men  (q),  have 
heen  succeeded  hy  tenants  in  villenage,  holding  their 
lands  by  onerous  labour  services  and,  as  a  rule,  per- 
sonally unfree  (>■)•  And  villein  labour  services,  though 
limited  by  custom  in  amount,  were  partly  indefinite 
in  kind(.s),  and,  as  we  have  seen,  frequently  included 
incidents  deemed  to  be  servile  (t).  By  the  same  time, 
however,  an  increase  had  taken  jjlace  in  the  number 
of  freeholdings  which  comprised,  not  whole  manors,  but 
only  lands  held  of  a  manor;  and  we  find  in  other 
manors  than  those  of  the  Eastern  Counties  a  certain 
number  of  men  holding  freely  parts  of  the  manor 
lands  at  fixed  rents  and  l)y  occasional  agricultural 
services  of  a  definite  kind  (u).  The  tenure  of  these 
men  was  named  after  that  of  the  free  sokemen  above 
mentioned,  and  acquired  the  name  of  socage  (x).  And 
free  tenants  of  this  class  appear  to  have  increased 
and  spread,  and  to  have  become  the  most  prominent 
members  of  the  village  community.  Then  it  had  come 
to  be  established,  with  the  development  of  the  law  of 
feudal  tenure,  that  every  lord  should  have  the  right  to 
hold  a  court  for  his  tenants  ;  and  this  right  was  mainly 
exercised  by  lords  in  holding  courts  for  their  various 
manors  (?/).  Thus  arose  the  estates,  which  are  now 
Manors.  called  manors,  and  to  each  of  which,  according  to  later 

Court  baron,     law,  there  is  necessarily  incident  a  court  baron  (that  is, 

/cwi^j.   Edw.  1.  ;   Bract,  fo.    434  ;  (u)  See   the  Hundred  Rolls,  7 

Fleta,  lib.  iv.  c.  15,  §  9  ;  P.  &  M.  Edw.    I.     (Survey     of    Bedford, 

Hist.  Eng.  Law,  i.  582  sq.,  596.  Bucks,    Cambridge,    Hunts,   and 

{p)  j\laitland,  Uomesda)^  Book  Oxou). 

and  Beyond,  61  sq.  (.r)  P.  &  M.  Hist.   Eng.   Law, 

(g-)  Ibid.  i'3.  i.   271  sq.;  Vinogradotf,    Vill.  in 

(r)  P.  &,  M.  Hist.   Eng.  Law,  Eng.  178  s;/.,  325  s^. 

i.  337  sq.,  395  sq.,  413—415.  (y)  P.   &  M.  Hist.  Eng.  Law, 

(s)  Ibid.  348  sq.,  353—358.  i.  558  sq.,  572—574. 

(/)  Ante,  p.  16. 
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a  lord's  court  wherein  the  freeholders  are  both  suitors 
and  judges),  and  at  least  two  free  tenants  to  act  for 
this  purpose  (z).  And  every  one  of  these  estates  is  of  a 
date  prior  to  the  Statute  of  Quia  Emptores  {a),  except, 
perhaps,  some  which  may  have  been  created  by  the 
king's  tenants  in  capite  with  licence  from  the  crown  {h). 
By  the  time  of  Edward  I.  there  appears  in  records  such 
a  mulliplication  of  mesne  lordships,  over  burgage  tene- 
ments as  well  as  manors,  and  such  an  increase  of  free- 
holding  tenants  of  manors,  as  clearly  shows  the  large 
extent  to  which  subinfeudation  had  prevailed  (c). 


Section  II. 

Of  the  Classifkation  of  Free   Tenures. 

King  Henry  II.  not  only  appointed  permanent  judges 
of  the  King's  Court  (d),  but  ordained  a  special  remedy 
in  that  court  for  all  persons  wrongfully  disseised  of  their 
free  tenements  (e).  The  King's  Court  was  thus  thrown 
open,  as  a  court  of  first  instance,  to  the  resort  of  land- 
holders generally  (/)  ;  this  caused  the  various  kinds 
of  holding  above  described  to  be  submitted  to  the  test 
of  a  general  judge-made  law;  and  so  a  classification  Classification 
of   tenures  was   gradually   accomplished.      The   first 

(;:•)  Bro.  Abr.  Court  Baron,  pi.  counties  of  Bedford,  Buekiugliani, 

22,    Comprise,   jii.  31  :  (.'o.   Litt.  Cambridge,       Huntingdon,     and 

58  a;  Kitchen  on  Courts,  vi.  6 —  Oxfonl,     made    in    the    seventh 

8,  105 — 115  ;  Ternies  de  hi  Lej',  year  of   Edw.    I.    Kot.  Hund.  ii. 

s.v.    Manor  ;  Tonkin    v.    Croker,  '6'21  sq. 
2   Ld.   Raym.    860,   864  ;  151ack.  (d)  Ante,  p.  9,  n.  (<•). 

Gomm.  ii.   90,   iii.    33  ;  and  see  (c)   Viz.  the  assize  of  novel  (or 

Maitland,  Seldcn  Society,  vol.  ii.,  recent)  disseisin  ;  tJlanv.  xiii.  '■'>'! 

Lxi.    sq.   ;     Vinogradotf,    Vill.   in  sq.;  ante,  p.  17,  \\.  (n). 
Eng.  387—390.  (/")   Before     this     tho     King's 

(«)  18  Edw.  I.e.  1.  Court   iiad  been   mainly  for  great 

(b)  1    \Vatk.    Co[i.    15    ;    loitc,  men    and   great   causes ;  see  1'.  i^ 
p.  39,  n.  ((()•  iM-  Hist.  Eng.  Law,  i.  i!,'!,  86,  ll's 

(c)  See     the     survey     of     the  121,  125,  ii.  47. 


of  tenures. 
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Classification 
of  free 
tenures. 


(lisiinctioii  made  was  between  free  tenure  and  tenure  in 
villenage,  whicli  was  regarded  as  base  oi*  servile  tenure; 
the  freeliolder  only  ])eing  accorded,  and  the  tenant 
in  villenage  denied,  the  remedy  so  given  (//).  Free 
tenures,  again,  were  either  lay  or  else  spiritual  or 
ecclesiastical  (li).  Lay  tenures  were  mainly  of  two 
kinds — knight's  service,  and  socage.  Of  spiritual 
tenures  we  need  only  mention  j'rauJ,-alm<)i(/)i  (i). 


Incidents 
tenure  by 
knight's 
service. 


Scutage  or 
■escuage. 


of  The  incidents  of  tenure  by  knight's  service,  which 

was  the  most  honourable  species  of  free  tenure,  were 
these  : — First,  the  tenant  was  bound  to  discharge  the 
obligation  of  militarj^  service  annexed  to  his  holding. 
The  feudal  obligation  of  military  service  was  a  royal 
service  due  to  tbe  king  from  his  immediate  military- 
tenants  (/.■)  ;  and  the  tenant  by  knight's  service  of  a 
mesne  lord  would  generalh'  be  bound  to  perform  this 
royal  service,  and  to  acquit  his  lord  therefrom  to  an 
extent  proportionate  to  the  value  of  his  holding  (/).  In 
and  after  the  reign  of  Henry  II.  the  obligation  of  per- 
sonal military  service  seems  to  have  become  generallj^ 
commuted,  in  the  case  of  the  tenants  of  mesne  lords, 
for  a  money  payment  called  scutage  or  escuage  (m), 
and  assessed  first  by  the  Crow'n,  and  afterwards  by 
the  authority  of  Parliament  (»)•     But  scutage  and  the 


ig)  Briict.  fo.  7,  26,  20?  a, 
208  b;  ante,  ]>.  17  ;  see  Vinogra- 
doff,  Vill.  iu  Eng.  81—83. 

{h)  Glaiiv.  xiii.  23,  25 ;  Bract, 
fo.  207  a,  286  ;  Co.  Litt.  95  a. 

(i)  See  Litt.  s.  137  :  P.  k  M. 
Hist.  Eng.  Law,  i.  218. 

[k)  See  Stul)bs,  Const.  Hist. 
§§  96,  133,  162,  238  ;  Madox, 
Liist.  Exch.  i.  620  :  Round,  Eng. 
Hist.  Rev.  vi.  433 ;  Feudal  Eng- 
laiul,  248  :  P.  &  11.  Hist.  Eng. 
L:iw.  i.  230  sq.,  242.  243. 

{I)  Bract,  io.  36  ;■  Round,  Eug. 
Hist.  Rev.  vii.  11,  12,  15,  19  ; 
Feudal  England,  295  sq. 

{m)  Scutagium  (in  Frencli 
escuage)       meaning       originallj' 


sercitiiua  sculi,  service  of  the 
shield.  Dialogus  de  Scaccario  L 
ix.  ;  Stubbs.  Select  Charters,  201, 
2nd  ed.  :  Litt.  s.  95  ;  Madox, 
Hist.  E.xeh.  i.  619. 

in)  Stubbs,  Const.  Hist.  ■?§  161, 
162 ;  ]\Iadox,  Hist.  Exch.  eh. 
xvi. ;  P.  k  M.  Hist.  Eng.  Law, 
i.  245 — 254.  It  appears,  how- 
ever, that  scutage  was  not  first 
introduced  by  Henry  IL  ;  men- 
tion of  scutage  is  found  in  a 
charter  of  Henry  L  ;  and  the 
principle  must  have  exi.sted 
from  the  beginning  of  military 
tenure  :  Kound,  Eng.  Hist.  Rev. 
vi.  629  sq.  ;  Feudal  England, 
263  sq. 
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feudal  obligation  of  luilitarv  service  became  obsolete 
after  the  reign  of  Richard  II.,  if  not  earlier  (o).     The 
military  tenant  was,  moreover,  at  first  expected,  and 
afterwards  obliged,  to  render  to  his  lord  pecuniary 
aids  to  ransom  his  person  if  taken  prisoner,  to  help  Aids. 
him  in  the  expense  of  making  liis  son  a  knight,  and 
in  providing  a  portion  for  his  eldest  daughter  on  her 
marriage  (p).     On  entering  upon  his  estate,  the  tenant 
was  bound  to  do  homage  to  his  lord,  kneeling  to  him  and  iiomajre. 
professing  to  become  his  man  ;  hewasalso  boundtotake 
an  oath  of  fealty  to  him  (q).     An  heir  of  full  age  was  I'^ealty. 
required  to  pay  a  line,  called  a  relief,  on  succeeding  to  Kelief. 
his  ancestor's  estate  (/■).     If  the  heir  were  under  age, 
the  lord  had,  under  the  name  of  wardship,  the  custody  Wanlsinp. 
of  the  body  and  lands  of  the  heir,  without  account  of 
the  profits,  till  the  age  of  twenty-one  in  males,  and  six- 
teen in  females  (s).      In  addition  to  this,  the  lord  pos- 
sessed the  right  of  marriage  (maritagiuin),  or  of  disposing   ^ran•i:lge. 
of  his  infant  wards  in  matrimony  (t).     And  if  a  male 
heir  refused  a  suitable  match,  he  was  to  forfeit  a  sum 
of  money  equal  to  the  value  of  the  marriage — that  is, 
what  the  suitor  was  willing  to  pay  down  to  the  lord  as 
the  price  of  marrj'ing  his  ward  ;  and  double  the  market 
value  was  to  be  forfeited  if  a  male  ward  presumed  to 

(o)  2  StiiMi.s,  Const.  Hist.  §27').  Litt.  s.  112  ;  P.  &  M.   Hist.  Eng. 

p.  r.21,  2ii(l  ed.  :  Co.  Litt.  72  h  :  L:i\v,  i.  2S8  sq. 
V.  k  M.  Hist.   En^.  Law,  i.  2:jl,  (.s)  Glanv.    vii.    !)— 12  :  Brnot. 

232,  24.'i— 254.        '  fo.  8(j  ;  FIcta.  lb.  4  ;  Litt.  s.  103  : 

ip)  Glauv.    ix.    8   ;    liiuul.    lo.  P.   &  M.  Hist.    Eiig.    Law,  i.  29!) 

30  li  ;  Magna  f'liaita  .Toll.  ait.  12,  .sv/.      A  wardsliip,   or   tln^   interest 

14,15;  Stubbs,   Select  ('barters.  ot'alordiii   the   body  and    lauds 

2!>8,  299,  2nd  ed.  ;   P.  k  M.  Hist.  of   Ills    ward,   was   legarded   as  a 

Kng.    Law,  i.  330.     The  ainonnt  chattel  s.iU^aMe  and   ihevisalilc  by 

to    be    taken    as   aids  pour  /aire  will,  and  was  afterwards    classed 

/(7.V  chevalier  ct  pour  Jille  -maricr  as  a  chattel  real  ;   Hract.  fo.  87  a  : 

were    fixed   by   .stats."  3   Edw.  L  Fleta.  lo.  0  ;  Hritt.    liv.  3,  cb.  2, 

c.  36,  &  25  Edw.  IIL  st.  5.  c.  11.  §  2  ;  Y.  15.  32  K.lw.   I.   18G  ;  Co. 

{q)  Saving     always     bis     alle-  Litt.  85  a,  118b;  1'.  k  M.  Hist. 

gianee    to    the  king  ;  (Jlanv.    i.\.  luig.  Law,  ii.  Hti. 
1  ;   P.ract.  fo.  77   b— So  ;   Litt.  .ss.  (/)  Clanv.      vii.      12    :       I'.raet. 

85—94  ;   P.  &  U.  Hist.  Eng.  Law,  80  b— 91  b  :   Kleta,   fo.  9  :   IJritt. 

1277  sq.  ;  ante,  j).  13,  n.  (»•).  liv.  3,  eh.  2. 

(?•)  Glauv.  i.\.  4  ;  Bract,  fo.  84  ; 
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marry  without  his  lord's  consent  (ii).  If  a  female  heir 
refused  the  match  tendered  by  her  lord,  he  miglit  hold 
her  lands  until  she  attained  twenty-one,  and  further 
until  he  had  taken  the  value  of  the  marriage  (x).  The 
king's  tenants  in  caplte  were, moreover,  subject  to  many 
burdens  and  restraints,  from  which  the  tenants  of  other 
lords  were  exempt  (//).  Again,  every  lord  who  had  two 
or  more  free  tenants,  had  a  right  to  compel  them  to 

Suit  of  court,  do  suit  of  court ;  that  is,  duly  to  attend  and  to  aid  in 
transacting  the  business  of  the  lord's  court,  or  court 

Court  baron,  baron  (^),  wherein  his  freeholders  were  judges  as  well 
as  suitors  (a).  Lastly,  on  failure  of  the  tenant's  heirs, 
his  lord  had  the  right  to  have  the  lands  again  as  his 

Escheat.  escheat  (h)  ;  that  is,  as  falling  in  to  the  lord,  who  or 

whose  predecessors  had  granted  the  fee  (c)  now  brought 
to  an  end  for  want  of  heirs.  The  tenant's  heirs  might 
fail  either  from  natural  causes  or  by  reason  of  his  or 

Attainder.  their  attainder,  or  corruption  of  the  blood,  so  as  to  lose 
its  inheritable  quality.  This  was  the  legal  consequence 
of  judgment  of  death  or  outlawry  {d)  for  treason  or 
felony,  and  of  abjuring  the  realm  (c).  Escheat  upon 
attainder  was,  however,  subject  to  the  right  of  the 
Crown  to  hold  for  a  year  and  a  day,  and  to  waste  the 


(k)  stats.  20  Hen.  III.  c.  6,  7  ; 
3  Edw.  I.  c.  22  ;  Litt.  s.  110. 

(x)  Stat.  3  Edw.  I.  c.  22  ;  Co. 
Litt.  79  a. 

(ij)  As  for  an  lieir  of  full  age 
to  pay  a  whole  year's  profits 
on  succeeding  to  his  ancestor's 
estate  for  primer  seisin ;  for  an 
infant  heir  to  sue  o%d  his  livery 
on  coming  of  age,  that  is,  to  pay 
half  a  year's  [irolits  for  taking 
possession  ;  involuntary  knight- 
hood in  certain  cases  ;  and  fines 
for  alienation  ;  see  Co.  Litt. 
77  a,  87  a,  n.  (1)  ;  2  Black. 
Conim.  66 — 72. 

{z)  I.e.,  Chi7ia  Baronis,  the 
loi-d's  court. 

(«)  Ante,  pp.  44.  45.  For  an 
account  of  the  jurisdiction  of  the 
lord's  court,  see  Maitland,  Select 


Pleas  from  Manorial  Courts  (Sel- 
den  Socy.),  InLrod.  xxxviii.  sq.  : 
Vinogradotf,  Vill.  in  Eng.,  Essay 
II.  cii.  V. ;  P.  &  M.  Hist.  Eng. 
Law,  i.  558  sq. 

(h)  P.  &  M.  Hist.  Eng.  Law. 
i.  332. 

(c)  Ante,  p.  38. 

(d)  A  criminal  who  flies  from 
justice  may  by  due  process  be 
outlawed,  or  put  out  of  the  piro- 
tection  of  the  law  ;  Bract,  fo.  124 
sq.  ;  4  Black.  Comm.  319. 

(c)  Criminals,  who  took  sanc- 
tuary, had  the  alternative  of 
coming  out  to  stand  their  trial, 
or  of  confessing  their  crime  and 
abjuring  and  leaving  the  realm ; 
Bract,  fo.  135.  Privilege  of  sanc- 
tuarj'  was  finally  abolished  by 
Stat.  21  Jac.  I.  c.  28,  s.  7. 
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attainted  person's  lands — a  right  usually  comioounded 
for(/).  And  the  lands  of  one  attainted  for  high 
treason  were  forfeited  absolutely  to  the  Cro\Yn,  and 
did  not  escheat  to  the  lord  of  the  fee  (//). 

Tenure  by  grand  serjeanty  (//)  was  reckoned  equiva-  Grand 
lent  to  knight's  service,  being  subject  to  the  same  serjeanty. 
burden  of  the  lord's  right  of  wardship  and  marriage. 
According  to  Bracton,  to  hold  by  grand  serjeanty  was 
to   hold   lands   of   the   king  or  some  other   lord   by 
rendering  to  the  king,  as  royal  service,  some  special 
service,  other  than  knight's  service  or  scutage,  per- 
taining to  the  king  or  the  defence  of  the  realm,  and 
valued  at  five  pounds  or  more  (t).     But  in  Littleton's  Littleton. 
day  (/t),  grand  serjeanty  was  limited  to  cases  where  a 
man  held  lands  of  the  king  by  such  services  as  he 
ought  to  do  in  his  own  person  to  the  king,  as  to  carry 
the  king's  banner,  or  to  be  his  marshal,  or  to  carry 
his  sword  before  him  at  his  coronation,  or  to  do  other 
like  services  (/). 

Free  socage  appears  to  have  been  originall}'  the  Socage 
name  of  the  tenure  of  the  lihcri  socJtemainii(i)i),  or  free  ^""^^• 
sokemen,  a  class  of  landholders  whose  existence  dates 
from  before  the  Norman  Conquest,  l)ut  who  were,  as  we 
have  seen,  rarely  found  at  the  time  of  the  Domesday 
survey  beyond  the  range  of  the  north-eastern  coun- 
ties {ii).     Sokemen  appear  to  have  got  their  name  from 


(/)  Gliuiv.  vii.  17  ;  Bract,  f'o. 
23.  129,  130  ;  IJrilt.  liv.  1,  ch.  6, 
§  3  ;  Co.  Litt.  13  a,  92  b,  390  b, 
391  a  :  4  IJlack.  Coiinii.  3S0  ;  Buc. 
Abr.  Forleiture,  Outlawry  (D). 

(ry)  Stat.  25  Edw.  111.  st.  5,  c.  2  ; 
3  Inst.  18. 

(/O  See  P.  k  M.  Hist.  Eng. 
Law,  i.  2G2  sq.,  303,  304. 

(i)  Bracton  instances  iiiiding 
the  king  a  man  or  several  men 
armed,  horse  or  foot,  lor  his 
army  ;  Bract,  fo.  35  b — 37  a, 
87    b  ;    Fleta,    to.    5  ;    .'•ce    I'.ritt. 

W.H.P. 


liv.  3,  ch.  2,  §  6  and  note, 
Nichols's  ed. 

(/i)  Littleton  was  a  judge  in 
the  reign  of  Edward  IV.,  and 
wrote  a  treatise  on  Tenure.^, 
wliicli  is  a  book  of  authority. 

(/)   Litt.  s.  153. 

(/«)  So  called  cliiell}'  to  dis- 
tinguish thcni  from  the  vUlan'i 
suchcmanui  on  the  ancient  de- 
mesne of  the  Crown  ;  see  )>ost, 
]i.  61,  n.  {/')  ;  Yinogradoir,  Vill. 
in  Kng.  19ti. 

(»)  .Intr,     p.    43.     Tiiere    are 
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the  word  soke  (Anglo-Saxon,  sucii),  signifying,  as  well  as 
a  right  or  liberty  of  jurisdiction,  a  duty  of  seeking  or 
attending  a  court,  and,  therefore,  applicable  to  the  suit 
of  court,  which  before  the  Conquest  appears  to  have 
been  the  chief  incident  of  their  tenure  {(>).  But  as 
early  as  Bracton's  time  this  derivation  of  the  term 
was  overlooked,  and  the  origin  of  the  word  socage  was 
referred  to  the  French  word  soc,  a  ploughshare  (yO* 
sokemen  being  generally  engaged  in  cultivating  the 
land  (q).  Indeed  after  the  conquest  free  sokemen  are 
usually  found  to  be  holding  their  lands  by  yielding  rent 
in  money  and  rendering  services,  which  were  generally 
of  an  agricultural  nature,  but  fixed  in  amount  and 
kind,  and  far  less  onerous  than  the  labour  services  of 
the  villeins  (r).  In  course  of  time  these  services  were 
generally  commuted  for  money  payments  (.s).  And  the 
class  of  freeholders,  who  held  parcels  of  land  of  the 
lord  of  a  manor  at  rent  in  money  or  fixed  agricultural 
services,  appears  to  have  steadily  spread  and  in- 
creased {t)  ;  whilst  at  the  same  time  the  term  free  soeage 
was  extended  to  denote  the  tenure  of  such  freeholders, 

several  instances  in  Domesday  of  work    at  harvest  time,    where   a 

land  liaving  been  held  in  King  villein  would  have  to  work  tliree 

Edward's    time    by    sochemanni,  days  a  week  for   his   lord.     See 

which   was   not   so   held   at   the  Domesday,   i.   179  a  (services  of 

time    of    the   survey,    especially  liouseholder  in  Hereford)  ;  Liber 

in  Bedfordshire  and  Cambridge-  Niger  Petroburgensis  (circa  A.D. 

shire  ;  see  Domesday,  i.  11  a,  13  b,  1125)  published  as   an  appendix 

14  b,  132  b,  134,  140  b,  141,  190,  to  the    Chronicon  Petrobnrgense 

191,  209 — 218  ;  Maitland,  Domes-  (Camden  Society),  pp.  157—166, 

day  Book   and  Beyond,  62 — 65,  172.     173,    where    compare    the 

129  sq..  135.  services  of  the   sochemanni   with 

(o)  Somner  on  Gavelkind,  130  those  of  the  villani ;  Glanv.  vii. 

.s^.,  2nd  ed.  ;  2  Black.  Comm.  SO  ;  1,  3,  9,  11  ;  Bract,  fo.  35  b,  77  b, 

Maitland,   Select   Pleas   in   Man-  85  b,  207  a,    209  a;  Britt.  liv.  3, 

orial     Courts,     Selden     Society,  cli.  2,  §§5,  7  ;  Rot.  Hnnd.  ii.  470, 

xxii.  ;    P.  &  M.  Hist.  Eug.  Law,  475,  484,  501,  591,  608,  656,  677, 

i.  274  ;  Maitland,  Domesday  Book  752,  846,  871  ;  Vinogradotf,  Yill. 

and  Beyond,  84  sq.  ;  ante,  p.  43.  in  Eng.  196  sq.,  308  sq. 

(p)  Du  Cange,  Gloss,  sub  verb.  (s)  Litt.  s.  119. 

Socagium,  Soccus,  2  ;  Litt.  s.  119.  (0  See      Nasse,      Agricultural 

(q)  Bract.  77  b.  Community  of  the  INIiddle   Ages 

(r)  Thus  a  sokeman  might  have  (English    translation),     32—36; 

to  plough  for  his  lord  three  times  Seebohm,    English   Village  Coni- 

a  year  and  do  a  few  days'  extra  munity,  86  and  note. 


OF    FREE   TENURE.  51 

as  well  as  of  the  original  class  of  free  sokemen  (a). 
So  that  by  the  time  of  Edward  I.,  the  free  tenants  of 
a  manor,  holding  their  land  in  socage,  often  at  a  money 
rent,  had  become  prominent  members  of  the  agricul- 
tural community  {.v)  ;   whilst  the  v'dhuii  of  that  period, 
of   whose    tenure    the    servile    conditions    are    often 
especially  noted  in  records,  occupied  an  inferior  posi- 
tion (?/).      Besides  the  services  incident  to  tenure  in  incideutsof 
free  socage,  the  tenant  was  bound  to  take  an  oath  of  '**^°''^o®- 
fealty  to  his  lord  ;    sometimes,   indeed,  he  owed  no  Fealty, 
other  service  than  fealty  {z) :  but  homage,  the  invariable 
incident  of  military  tenure,   was    rarely  required  of 
him  (a).     The  statutory  aids  pour  JiUe  marier  and  poiu-  Aids. 
J'aircfds  chevalier  were  incumbent  on  tenants  in  socage 
as  well  as  by  knight's  service  (^),      In  all   cases   of 
annual  rent,  the  relief  paid  on  succession  by  the  heir  Relief, 
of  tenant  in  socage  was  fixed  at  one  year's  rent  (c). 
Suit  of  court  and  escheat  were  incident  to  socage  as 
to  military  tenure  (c).     The  main  difference  between 
the  two  forms  of  tenure  was  in  the  matters  of  wardship   Wardship  and 
and  marriage,  which,  in  the  case  of  an  infant  heir  of  '"ferriage  in 
a  tenant  in  socage,  devolved,  not  upon  his  lord,  but 
on  his  nearest  relation  to  whom  the  inheritance  could 
not  descend  ;  and  by  a   Statute  of  Henry  III.,  the 
guardian  in  socage  was  made  accountable  to  the  heir 
for  the  profits  of  the  land,  and  prohibited  from  selling 
the  marriage,  save  to  the  heir's  advantage  {d). 

{u)  Bract,    fo.     37    a,     77    a,  («)  Bract,     fo.    77    b,     84    a ; 

207  a  ;  Viiiogradofl",  Vill.  in  Eng.  see    Viiiogradott',   Vill.    in    Eng. 

196;   r.  &  M.    Hist.    Eng.    Law.  4.-.4. 

i.  273—27.').                        '  (//)  Ank',  \).  47,  n.  {p). 

(.'■)  As      to     tlie      frouliolding  (c)  (Jjanv.    ix.    4;     Bract,    fo. 

tenants    of    the    manor    of    tiie  8.')  b,  86  a  ;  Litt.  ss.  12<j — 128. 

thirteenth  century,  sec  Vinogra-  ((/)  Glanv.   vii.  11  ;  Bract,  fo. 

doir,  Vill. in  Eng.,  Essay  I.  cii.  iii.,  87  b,  91  a  ;  Fletti,  fo.  5  ;  Britten, 

Essay  II.  ch.  iV.,  also  pp.  308—  liv.  3,  eh.  2,  §  5  ;  Litt.  ss.  123— 

312,  387  .s?.,  406— 408,  4.''>2.  12.t;    stat.   of    Marlborough,    .".2 

0/)  See    Nasse,    34—40;    Rut.  W^w.    III.    e.    17;   see    1'.   &   y\. 

Ilund.  ii.  321,  334,  338,  623.  Hist.  Eng.  Law.    i.   302.  303,   ii. 

(v)    ]5iact.    fo.   84   b  ;    Litt.    ss.  112. 
117,  118,  130,  131. 

4— J 
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As  time  went  on,  the  term  socage  was  ai)plieil  as  a 
general  name  to  all  tenures,  where  the  tenant  held  of 
his  lord  by  certain  service  for  all  manner  of  services, 
so  that  the  service  were  not  knight's  service  (e).  Socage 
tenure  thus  came  to  comprise  several  forms  of  tenure 
in  which  the  services  were  not  originally  of  the  nature 
of  sokeman-service,  but  which  were  distinguished  by 
certainty  of  service  and  freedom  from  the  lord's  right 
Petty  of  wardship  and  marriage ;  as  in  the  case  of  those 

serjeanty.  -whose  tenure  had  by  agreement  with  their  lords  been 
changed  out  of  knight's  service  to  certain  rent  (/),  or 
of  those  who  held  by  petty  serjeanty  (r/).  Originally, 
to  hold  by  petty  serjeanty  seems  to  have  been  to  hold 
lands,  whether  of  the  king  or  of  some  other  lord, 
either  by  some  royal  service  of  small  value,  as  finding 
the  king  a  man  and  horse  with  bag  and  buckle  for  any 
necessity  touching  his  army,  or  else  by  some  petty  service 
to  be  rendered  to  the  tenant's  immediate  lord,  as  riding 
with  him,  holding  his  courts,  carrying  his  writs  within 
certain  bounds,  feeding  his  hounds,  or  finding  him 
bows  and  arrows  (//).  But  in  Littleton's  time  tenure 
,  by  petty  serjeanty  seems  onl}-  to  have  survived  in  cases 
where  a  man  held  lands  of  the  king  by  yielding  him 
yearly  a  bow,  or  a  sword,  or  a  pair  of  gilt  sjDurs,  or 
other  such  small  things  belonging  to  war  (i).  So,  too, 
tenure  in  burgage  {k)  was  said  to  be  but  tenure  in 
socage  {I).  Thus  tenure  in  socage,  though  of  humbler 
origin  than  the  militarj-  tenures,  came  to  be  regarded  as 
a  far  more  beneficial  form  of  landowning. 

(e)  Bract,     ib.     37    a,     Fleta,  Hist.  Eng.  Law,  ii.  267. 

fo.    199 ;     Litt.     ss.    117,     119  ;  (f/)  Fleta,  Jo.  204. 

Aliiogi-adoff,  YilL  in   Eng.    196;  (h)  Bract,  fo.  35  b,  87  b  ;  Fleta, 

P.    &    M.    Hist.    Eng.    Law,    i.  fo.  5  ;  see  Britt.  liv.  3,  ch.  2,  §  6, 

271 — 275.  ami   note    thereto,    ed.    Nichols  ; 

(/)  See  Bract,  fo.  86  a,  87  b  ;  Yinogradoff,  Vill.  in  Eng.,  Essay 

Britten,  liv.  3,  ch.  2,  §§  5,  8.     It  IL  ch.  iv.  ;  P.  &  M.  Hist.  Eng. 

is  thought,  too,  that  many  tenures  Law,  i.  262  8q. 

Avhich  were  originally  by  scutage  (i)  Litt.  ss.  159, 161  ;  Co.  Litt. 

(ante,  p.  41!),  came  afterwards  to  108  a. 

be   regarded   as  socage,   through  (k)  Ante,  jx  43. 

the  decay  of  .scutage;    P.  k  M.  (I)  Litt.  s.  162. 
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Tenure  in  frankalmoif^n  arose  before  the  statutes  of  Tenure  in 
Edward  I.  prohibiting  the  ahenation  of  land  into  ino^c^n. ' 
mortmain  (m),  when  a  man  gave  land  to  an  abbot  or  :Mortmam. 
prior  and  his  convent,  or  to  a  dean  and  chapter,  or 
other  ecclesiastical  corporation  to  be  held  by  them  and 
their  successors  in  pure  and  perpetual  alms  or  in 
franhalmoirin  (n).  And  they  who  held  in  frankalmoign 
were  bound  of  right  (o)  before  God  to  make  prayers 
and  other  Divine  services  for  the  souls  of  their  grantor 
and  his  heirs.  And  the}^  did  neither  homage,  )ior 
fealty,  nor  any  other  service  to  their  lord ;  because 
their  Divine  service  was  reckoned  better  for  the  lord 
than  any  doing  of  fealty  ;  and  because  the  words  in 
frankalmoign  excluded  the  lord  from  having  any  earthly 
or  temporal  service  done  for  him  {}>).  As  a  corporation 
never  dies,  no  relief  could  become  payable,  and  there 
was  no  chance  of  escheat  {q). 


Section  III. 

Of  Free   Tenure  in  Modern   Ti)iies. 

As  time  went  on,  many  of  the  incidents,  both  of 
military  and  other  tenures,  ceased  to  have  any  prac- 
tical iniportance.  Scutage  became  obsolete,  as  we 
have  seen  (;•) ;  and  the  military  service,  which  it  liad 

(,n)  Stats.    7    Ethv.    I.    c.    1  :  twelfth  ami  tliirteuiith  ceiituries, 

18  Ethv.  I.  c.   1  :  IVom  wliicli  it  see  Maitlaiid,   L.  Q.  K.  vii.  354  ; 

apitenis   that  hinds   given  to  an  1'.  &  Jl.  Hist.  Eng.  Eaw,  i.  '2lSsq. 
occlesiastical    or    otlier    corpora-  {o)  I.e.,    hy  ecclesiastical    law, 

tion  were  .said  to  come  into  the  which  ])rovided  a  remedy  for  the 

^Icad    hand,    because    tl'.ej'    tlien  lord  if  tiie  tenants  neglected  their 

became  unprofitable,  botli  to  the  divine  services;  Lilt.  s.  136;  Co. 

king,  because  the  exaction  of  the  Litt.  t'.")  b,  9t)  a. 
a-oyal  services  due  to  him  there-  (;>")  tJlanv.  vii.  1,  ix.  2  ;  Uract. 

■iVom  was  prejudiced,  and  also  to  fo.   13  a,   27  b,    78  b  ;    Litt.    ss. 

the  immediiite  lords,  who  lost  all  133— 142  ;  Co.  Litt.  G7  b. 
prospect    (»f    reliefs,    wardships,  iq)  Co.  Litt.  94  b,  95  a,   99  a, 

marriages  or  escheats  out  of  them.  250  a. 

(/i)  As  t«  franfcahtwiffii  in  the  (r)  Aii/<-,  p.  17. 
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superseded,  became  a  mere  tradition  (s).  Homage  and 
fealty  were  neglected  (0,  and  the  fixed  money  rents 
so  often  payable  in  respect  of  fees  held  in  socage 
gradually  fell  into  insignificance  with  the  diminishing 
value  of  money.  But  the  lord's  rights  of  wardship 
and  marriage  in  the  case  of  tenure  l)y  knight's  service 
and  the  peculiar  exactions,  to  which  the  heirs  of  the 
king's  tenants  in  capite  were  liable  (h)j  continued  to 
be  actively  enforced.  Through  Tudor  legislation,  the 
burthen  of  these  liabilities  was  rendered  more  gall- 
ing (x)  ;  and  at  the  end  of  the  sixteenth  century  they 
were  felt  to  be  an  intolerable  hardship  (ij) .  A  resolu- 
tion of  the  Long  Parliament  passed  on  the  24th  of 
February,  1645,  at  length  gave  relief  (z),  which  was 
too  precious  to  be  afterwards  relinquished.  Accord- 
ingly, at  the  restoration  of  King  Charles  II.  an  Act  of 
Parliament  was  insisted  on  and  ol)tained,  providing 
that  as  from  the  24th  of  February,  1645,  all  tenures 
by  knight's  service,  and  the  fruits  and  consequences 
of  tenures  in  capite  {a)  should  be  taken  away,  and  all 
tenures  of  estates  of  inheritance  in  the  hands  of 
private  persons  (except  tenures  in  frankalmoign  and 
cop3'hold  tenures)  turned  into  free  and  common  socage  ; 
and  that  the  same  should  be  for  ever  discharged  from 
homage,  wardships,  values  and  forfeitures  of  marriage, 
and  other  charges  incident  to  tenure  by  knight's  service, 
and  from  aids  for  marrying  the  lord's  daughter  and  for 
making  his  son  a  knight  (/>). 

(s)  See  Litt.  ss.  95—97,   100  ;  c.    46,    a   Court    of  Vravds    and 

P.  &  M.  Hist.  Eng.  Law,  i.  232.  Liveries    was    erected,    the  pro- 

{t)  Co.  Litt.  68  a.  eeediiigs  of  Avhicli  caused  much 

[u)  Ante,  p.  48,  n.  (?/).  discontent. 

(,-•)  Stats.  4  Hen.  VIL    c.  17,  (?/)  See  Sir  Thomas  Smith,  De 

28    Hen.   VI IL   c.    10,   deprived  Republica  Anglonnn,  lib.  3,  c.  5, 

tenants  of  the  opportunity,  wliich  ed.  1583  :  4  Inst.  202. 

the}'  had  previonsly  enjoyed,  of  (;:)  Digby,  History  of  the  Law 

preventing  the  incidence  of  the  of  Real  Propertj-,  eh.  ix. 

lord's    right     of      wardshiji     by  («)  Co.  Litt.  108  a,  n.  (5). 

keeping  their  lands  in  the  hands  [b)  Stat.  12  Car.  II.  c.  24.    The 

of  a  number  of  trustees  for  their  12th  Cai-.  II.  A.D.  1660,  was  the 

own  use.     By  stat.  32  Hen.  YIII.  first  year  of  his  actual  reign. 
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incidents  of 

socage 

tenure. 

Rent. 


Relief. 


Since  the  year  1G45,  therefore,  the  only  free  tenures  Present  free 
existing  have  been  the  lay  tenure  of  free  and  common 
socage  and  the  spiritual  tenure  of  frankalmoign.  In 
modern  times  the  incidents,  which  mark  the  relation  Jiodern 
of  lord  and  tenant  of  an  estate  in  fee  simple  held  in 
socage,  are  of  rare  occurrence.  Thus  a  retit  is  not 
now  often  paid  in  respect  of  the  tenure  of  an  estate 
in  fee  simple.  When  it  is  paid,  it  is  usually  called 
quit  rent(c),  and  is  almost  always  of  a  very  trifling 
amount ;  the  change  in  the  value  of  money  in  modern 
times  will  account  for  this.  The  relief  of  one  year's 
quit  rent,  payable  by  the  heir  on  the  death  of  his 
ancestor  in  the  case  of  a  fixed  quit  rent,  was  not 
abolished  by  the  statute  of  Charles,  and  such  relief  is 
accordingly  still  due  ((?)•  Suit  of  Court  also  is  still  i^uit  of  Court. 
ol)ligatory  on  tenants  of  estates  in  fee  simple  held  of 
any  manor  now  existing  (c).  And  the  oath  of  fealty  Fealt.y. 
still  continues  an  incident  of  tenure ;  but  in  practice 
it  is  never  exacted  (_/").  There  is,  however,  one  inci- 
dent of  tenure  still  remaining,  which  is  occasionally 
productive  of  substantial  advantage  to  the  lord.  The 
lands  of  a  tenant  in  fee  simple  remain  liable  to  Escheat, 
escheat  (//)  to  the  lord  of  the  fee  on  failure  of  the 
tenant's  heirs.  At  the  present  day  failure  of  heirs 
can  only  occur  from  natural  causes,  for  the  For- 
feiture Act,  1870,  abolished  all  attainder,  forfeiture  or 
escheat  upon  judgment  for  treason  or  felony  (h).  When> 


((•)  \\'liicli  properly  nii'iiiis  a 
coniniutation  rent,  or  rent 
wliereljy  tlie  tcnsiiit  is  (juit  of 
services  ;  2  Black.  Comni.  i:i  ; 
Co.  Litt.  85,  a,  n.  (1)  ;  Passittfj- 
ham,  a|i]).,  I'llty,  rcs[i.,  17  C.  H. 
299  ;  Williams  on  Seisin,  28. 
Sueii  a  rent  may  now  be  redeemed 
by  the  tenant  under  slat.  44  &  4r> 
Vict.  c.   41,    s.   4.");   and  the  e.\- 

tinfjuishnient    of    any     i mrial 

incident  may  In-  ninipcUrd  by 
either  lord  or  tenant  uniier  slat. 
f)7  k  r)8  Vict.  c.  40,  s.  2. 


((/)  Co.  Litt.  8r.  n,  n.  (1) ; 
Scriv.  Cop.  738. 

(e)  Scriv.  Cop.  73(1. 

if)  Co.  Litt.  t)7b,  n.  (2),  G8  b, 
n.  (5). 

{<l)  Ante,  II.  48. 

(h)  Stat.  33  iV  34  Vict.  c.  23, 
s.  1  (pa.ssed  4th  July,  1870).  It 
had  been  itreviously  ]>r<)videil 
that  no  attainder  for  felony, 
except  in  the  case  of  lii}{h 
treason  or  murder,  or  abetting, 
jnoeurinf:  or  conn.selling  the 
same,   should  extend  to  llio  dis- 
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therefore,  a  tenant  in  fee  simple  dies,  without  having 
alienated  his  lands  in  his  lifetime  or  by  his  will 
(either  of  which  will  prevent  escheat)  (i),  and  without 
leaving  any  blood  relation  to  succeed  him  as  his  heir, 
such  lands  will  fall  in  to  the  lord  of  whom  they 
Bastardy.  were  held.  Bastardy  is  the  most  usual  cause  of  the 
failure  of  heirs  ;  for  a  bastard  is  in  law  )uilUns  filins ; 
and,  being  nobody's  son,  he  can  consequently  have  no 
brother  or  sister,  or  any  other  heir  than  an  heir 
of  his  body  {k).  If  such  a  person,  therefore,  were  to 
purchase  lands,  that  is,  to  acquire  an  estate  in  fee 
simple  in  them,  and  were  to  die  possessed  of  them 
without  having  made  a  will  and  without  leaving  any 
issue,  the  lands  would  escheat  to  the  lord  of  the  fee, 
for  want  of  heirs.  When  an  escheat  occurs,  the 
Crowai  most  frequently  obtains  the  lands  escheated, 
in  consequence  of  the  before-mentioned  rule,  that  the 
King  is  the  lord  paramount  of  all  the  lands  in  the 
kingdom  (0.      But  if  there  should  be  any  lord  of  a 


Crown  rights 
over  land. 


inheriting  of  any  heir  or  tlie 
prejudice  of  the  riglit  of  any 
person  other  than  llie  riglit  of 
the  offender  during  life  ;  stats. 
54  Geo.  III.  c.  145  ;  9  (ieo.  IV. 
c.  31,  s.  2  ;  24  &  25  Vict.  c.  100, 
s.  8. 

(i)  Y.  B.  49  Edw.  III.  16, 
pi.  10  ;  Co.  Litt.  236  a,  n.  (1)  ; 
Scriv.  Cop.  762.  The  case  of 
IFcntworth  v. IlumjjJireij.ll  App. 
Cas.  619,  625,  seems  to  show  that 
there  is  no  foundation  for  the  late 
author's  doubt  expressed  in  the 
previous  editions  of  this  book, 
whether  the  present  "Wills  Act 
(7  Will.  IV.  &  1  Vict.  c.  26,  s.  3) 
extends  to  the  case  of  the  testa- 
tor's leaving  no  heir. 

{k)  Co.  Litt.  3  b  ;  2  Black. 
Comm.  347 ;  Bac.  Abr.  tit. 
Bastardy  (B). 

(Z)  It  must  not  be  supposed 
that  the  King  personally  derives 
any  benefit  from  an  escheat. 
The  Crown  rights  over  land  have 
long  been  subject  to  parliamen- 


tary control  and  the  revenues 
and  profits  arising  therefrom 
applied  to  national  purposes. 
Tiie  Crown  lands  are  now 
managed  by  the  Commissioners 
of  Woods,  Forests  and  Land 
Revenues,  and  the  revenues 
thereof  are  during  the  King's 
life  to  be  cariied  to  the  Consoli- 
dated Fund,  which  is  ap[)licable  in 
generally  defraying  the  national 
expenditure,  and  out  of  whicli 
the  annual  sum  granted  by  Par- 
liament for  the  Civil  List 
(incluiling  His  Jlajesty's  privy 
purse  and  tlie  maintenance  of 
his  household)  is  paid.  See  1 
Black.  Comm.  286,  331—335  ; 
stats.  56  Geo.  III.  c.  98  ;  10 
Geo.  IV.  c.  50  ;  1  &  2  Vict.  c.  2. 
ss.  2,  3  ;  1  Edw.  VII.  c.  4.  Pro- 
cedure in  eases  of  esclieat  is  now 
regulated  by  stat.  50  &  51  Vict, 
c.  53,  and  the  rules  thereunder  ; 
see  W.  N.  3rd  Aug.,  1889.  Lands 
escheated  or  forfeited  to  the  Crown 
have  been  frequently  restored  to 
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manor  or  other  person,  who  could  prove  tliat  tlie 
estate  so  termmated  was  held  of  him,  he,  and  not  the 
Crown,  would  he  entitled  {))i).  In  former  times  there 
were  many  such  mesne  or  intermediate  lords,  as  we 
have  seen  (»)•  But  now  the  fruits  and  incidents  of 
tenure  of  estate  in  fee  simple  are  so  few  and  rare,  that 
many  such  estates  are  considered  as  held  directly  of 
the  Crown,  for  want  of  proof  as  to  who  is  the  inter- 
mediate lord  ;  and  the  difficulty  of  proof  is  increased 
by  the  fact  before-mentioned,  that,  since  the  statute 
of  Quia  Emptores,  passed  in  the  reign  of  Edward  I.  (o), 
it  has  not  been  lawful  to  create  a  tenure  of  an  estate 
in  fee  simple ;  so  that  every  lordship  or  seignory  of 
an  estate  in  fee  simple  bears  date  at  least  as  far  back 
as  that  reign  :  to  this  rule  the  few  seignories  which 
may  have  been  subsequently  created  by  the  king's 
tenants  i)i  eapitc  form  the  only  exception  {p) .  The  Land 
Transfer  Act,  1897  (7),  does  not  affect  lands  escheating 
to  the  Crown,  so  that  they  do  not  pass  to  the  deceased 
tenant's  administrator  (r).  They  are,  however,  liable 
to  his  debts  (s).  But  where  the  lord  of  the  fee  is  not 
the  Crown,  it  appears  that  lands  escheating  to  him 
now  devolve  in  the  first  instance  on  the  deceased  tenant's 
administrator,  or,  if  he  should  have  left  a  will  of  per- 
sonal estate,  in  the  executors  of  that  wall ;  but,  subject 
to  the  satisfaction  of  the  tenant's  debts  and  adoainis- 
tration  expenses,  his  lord  retains  his  title  to  have  the 

the  families  of  the  persons  to  wliom  (p)  An/c,  11.   ir>.     Lands  vested 

sucii  lands  belonged  ])ursnant  to  in  any  jjerson  npon  any  trust,  or 

Stat.   39    &    40    (Jeo.    III.   c.   88,  by  way  of  mortgage,  were  exeinj)- 

s.  12,  exi)lained  and  amended  by  ted  from  escheats  by  stats.  4  it  5 

stats.  47  (feo.  III.  sess.  2,  c.  24  ;  Will.  IV.  c.  23,  ami  13  &  14  Viet. 

59  Geo.  III.  e.  94,  and  47  k,  48  c.  60,  now  reidaced  by  5G  &  57 

Viet.    c.    71,    and    extended    to  Vict.  c.  53,  ss.  26,  29. 
forfeited    leaseholds    by   stat.    6  (7)  SUit.  (iO  &  Gl   Vict.  c.  65, 

Geo.  IV.  c.  17.  Part  I.,  cmfc,  j).  29. 

(w)  Doc    d.    JIai/ne    nnd    His  (r)   Itc  HavUaj,   1899,  1'.  40. 

Majci'ty  V.  licdfcrn,  12  East,  96.  (.s)  Ennis   v.   Jlrun-n,   5   IJeav. 

(«)  ^/«<c,  pp.  38,  45.  114;  Huijlics  v.    Wells,  9  Hare, 

(0)  18    Edw.    I.    c.    1  ;     «i)li\  749;  licale  \.  Symonds,\6  Wmw. 

p.    39.       And    see    Williams    on  406. 
Seisin,  20,  21,  25—27. 
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lands,  and  may  require  them  to  be  conveyed  to  him  in 
the  same  manner  as  an  heir  or  devisee  may  (t). 

A  small  occasional  quit  rent,  with  its  accompanying 
relief, — suit  of  the  Court  Baron,  if  any  such  exists, — 
an  oath  oi  fealtij  never  exacted, — and  a  right  of  escheat 
seldom  accruing, — are  now,  it  appears,  therefore,  the 
ordinary  incidents  of  modern  socage  tenure.  There 
are,  however,  a  few  varieties  in  this  tenure  which  are 
worth  mentioning.  They  arise  in  respect  either  of 
the  terms  on  which  the  lands  holden  were  originally 
granted,  or  the  places  where  they  are  situate.  As  to 
the  former  case,  lands  may  still  be  holden  by  grand  or 
petty  serjeanty  {u) ;  for  while  by  the  Act  of  Charles  II. 
grand  serjeanty  was,  with  the  other  military  tenures, 
turned  into  socage  and  deprived  of  its  burdensome 
incidents,  its  honorary  services  were  expressly  re- 
tained (.r).  And  petty  Serjeant}',  being  but  socage 
in  effect,  M'as  not  abolished  by  the  statute  {y).  With 
regard  to  such  varieties  of  tenure  as  relate  to  places, 
these  are  principally  the  tenures  of  gavelkind, 
borough-English,  and  ancient  demesne. 

Gavelkind.  The  tenure  of   gavelkind,  or  as  it  has  been  more 

correctly  styled  {z),  socage  tenure,  subject  to  the 
custom  of  gavelkind,  prevails  chietiy  in  the  county  of 
Kent ;  where  all  lands  anciently  and  originally  holden 
in  socage  are  of  the  nature  of  gavelkind  {a),  and  all 
estates  of  inheritance  in  land  (/>)  are  presumed  to  be 
holden  by  this  tenure  until  the  contrary  is  shown  (c). 
The  most  remarkable  feature  of  this  kind  of  tenure  is 
that  upon  the  death  of  a  tenant  in  fee  intestate,  the 

{t)  Ante,  p.  29.  peity  Comniissioueis,  p.  7. 

(h)  Antc.'Yi^.  49,  o2.  (a)  Rob.  Gav.  45  (55,  .3rd  eil). 

(.-•)  Stat.  12  Car.  II.  c.  24,  s.  7;  \h)  hicliuling  estates  tail,  Litt. 

Co.  Litt.  108  a,  ii.  (1).  s.  265  ;    Rob.   Gav.   52.    94    (64, 

(,//)  Litt.     s.     16(»;     Co.    Litt.  119,  3id  ed.). 

108  b,  n.  (1).  (c)  Rob.  Gav.  44  (54,  3rd  ed.). 

{z)  Third   Report  of  Real  Pro- 
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descent  of  his  estate  is  not  governed  b}'  the  common 
law  rule,  which,  as  we  shall  see  (d),  gives  the  land  to 
the  eldest  son  or  other  male  relation  to  the  exclusion 
of  all  other  males  in  the  same  degree  of  kindred  :  but 
his  land  goes  to  all  his  sons  in  equal  shares  {e),  and  so 
to  brothers  and  other  collateral  relations,  on  failure  of 
nearer  heirs  (/).  It  is  also  a  remarkable  peculiarity 
of  this  custom  that,  although  by  the  common  law  no 
one  under  the  age  of  twenty-one  years  can  make  a 
binding  disposition  of  his  land  (^),  a  tenant  in  fee  of 
gavelkind  lands  is  able,  at  the  early  age  of  fifteen  years, 
to  dispose  of  his  estate  by  feoffment  (//)  the  ancient 
mode  of  conveyance  already  alluded  to  (0-  There  was 
also  no  escheat  of  gavelkind  lands  upon  judgment  of 
death  (/.)  for  felony  (/)  ;  and  some  other  peculiarities  of 
less  importance  belong  to  this  tenure  {m ).  The  custom 
of  gavelkind  is  undoubtedly  of  great  antiquity  (;/),  and 
its  existence  seems  to  be  owing  to  the  preservation  in 
Kent  of  old  English  law  with  regard  to  lands  holden 
by  paying  f/a/ol  or  rent  (o).  It  is  still  held  in  liigli 
esteem  by  the  inhabitants,  so  that  whilst  some  lands 


(d)  Post,  cli.  ix. 

{r.)  Litt.  s.  -210,  26o. 

(/)  Rob.  Giiv.  92  (115,  3rded.)  ; 
3i'(l  Ke]>.  of  Real  Proj).  Connnrs. 
\>.  9  ;  Ci'uiii/i  (1.  WiioUrij  v.  Xor- 
■iruod,  7  Taunt.  362  ;  Iluok  v. 
Book,  1  H.  &  M.  43  ;  Jie  Chcno- 
u-cth,  1902,  2  Cli.  488  :  in  opposi- 
tion to  Bac.  Abr.  Descent  (D), 
citing  Co.  Litt.  140  a. 

{(j)  Post,  ell.  xii. 

{h)  Rob.  (Jav.  193,  194,  217, 
218  (248,  249.  276,  279,  3rd  ed.)  ; 
2  Pdack.  Conini.  84  ;  Sandy.s, 
Consuetiidines  Kancia-,  165  sq.  ; 
see  Stat.  8  &  9  Met.  c  106,  s.  3. 

((■)  Avtc,  p.  31. 

(^•)  Otlierwise  in  case  of  out- 
lawry for  felonj'  or  alijuration  of 
the  realm  ;  see  ante.  )>.  48. 

(I)  Rob.  (lav.  226  (288  sq., 
3rd  ed. ).  The  cu.stoni  did  not 
extend  to  give  exemption  from 
forfeiture  on  lii<rh  treason. 


[m)  The  husband  is  tenant  by 
the  curtesy  of  a  moiety  only  of 
hi.s  deceased  wife's  land,  until 
he  nianies  again,  whether  there 
were  issue  born  alive  or  not  ;  the 
widow  also  is  dowable  of  a  moiety 
instead  of  a  third  and  during 
widowliood  and  chastity  only  : 
estates  in  fee  simple  were 
devisable  by  will,  before  tlie 
statute;  was  i)assed  empowering 
the  devise  of  such  estates  ;  and 
some  other  ancient  ])rivileges, 
now  obsolete,  were  attached  to 
this  tenure.  See  Rob.  Gav. 
passim  ;  3rd  Rep.  of  Real  Proji. 
Commr.s.  p.  9. 

(/()  See  liracton's  Note-book, 
ea.ses,  9.  666,  1644.  1769;  Cim- 
suetudines  Kanti:e,  1  Statutes  of 
the  l{ealni,  223. 

(o)  Somner  on  Gavelkind, 
61  sq.,  2nd  ed.  ;  Rob.  Gav. 
20—31  (24—38,  3rd  ed.)  ;  Kltuii, 
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ill  the  county,  liaving  l;een  originally  hold  by  knights' 
service,  are  not  Avithin  the  custom  {}>),  and  others  have 
been  disgavelled,  or  freed  from  the  custom,  by  various 
Acts  of  Parliament  (q),  any  attempt  entirely  to  extin- 
guish the  peculiarities  of  this  tenure  has  uniformly 
been  resisted  (r).  There  are  a  few  places,  in  other 
parts  of  the  kingdom,  where  the  course  of  descent 
follows  the  custom  of  gavelkind  (s)  ;  but  it  may  be 
doubted  whether  the  tenure  of  gavelkind,  with  all  its 
accompanying  peculiarities,  is  to  be  found  elsewhere 
than  in  the  county  of  Kent  (0- 

Borough-  Tenure  subject  to  the  custom  of  borough -English 

English.  owes  its  origin  to  the  old  law  of  tenure  in  burgage  (»). 

It  prevails  in  several  cities  and  ancient  boroughs,  and 
districts  adjoining  to  them  ;  the  tenure  is  socage,  but, 
according  to  the  custom,  the  estate  descends  to  the 
younfjest  son  in  exclusion  of  all  the  other  children  (.r). 
The  custom  does  not  in  general  extend  to  collateral 
relations  ;  but  by  special  custom  it  may,  so  as  to  admit 
the  youngest  hroilicy,  instead  of  the  eldest  (//). 

Ancient  de-  The  tenure  of  ancient  demesne  exists  in  those  manors, 

mei^ne.  ^^^j  ^^^  those  Only,  wdiicli  were  in  the  demesne  {z)  of 

the  Crown  in  the  reigns  of  Edward  the  Confessor  and 

William  the  Conqueror,  and  in  Domesday  Book  are 

denominated  Terne  Regis  Edtcardi,  or  Terne  Regis  {a). 

Tenures  of  Kent,  50—53  ;  Vino-  gratloff.A' ill.  in  Eiig.  185  ;  P.  &  M. 

gradoff,    Villeiiage    in    England,  Hist.  Eng.  Law.  i.  641,  642,  ii.  277. 

205  s^.,  247  ;  P.  &  M.  Hist.  Eng.  UO  Litt.    s.     165';     2     Black. 

Law,  i.  165,  ii.  269.  Connn.  83.     Estates  tail,  as  well 

(jj)  Rol).  (iav.  46  (57,  3rded.).  as  in  fee  simple,  descend  accord- 

iq)  See     Rob.     Gav.     75    (94,  ing   to   this   custom  ;   Rob.  Gav. 

3rded.).  24^(120,  3rd  ed.). 

(r)  An    express    saving   of   the  {y)  Com.     Dig.     Borough-Eng- 

custom   of  gavelkind   is  inserted  lisli  ;    Watk.    Descents,    89   (94, 

in  the  Copyhold  Act.    1894,  stat.  4th  ed.).     See  Hide?-  v.   Wood,  1 

57  &  58  Vict.  c.  46,  s.  95,  replacing  K.  &  J.  644. 

4  &  5  Vict.  c.  35,  s.  80.  {z)  That  is,    manors,    of  which 

(s)  Kitchen   on    Courts,    200  ;  the  lordship  had  not  been  granted 

Co.  Litt.  140  a.  out  by  the  Crown  ;  and  in  which 

{t)  See    Bac.    Abr.    tit.    Gavel-  the  tenants  held  directly  of  the 

kind  (B)  3.                       •  Crown  as  lord  of  the  manor. 

(«)  Anlc,     p.     43  ;    see    Vino-  (a)  2  Scriv.  Cop.  687. 
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The  socage  tenants  of  these  manors  possessed  certain 
immunities,  the  chief  of  which  was  that  all  actions 
concerning  the  title  to  their  land  must  be  brought  in 
their  lord's  court  (h).  Before  the  year  1833,  certain 
judicial  proceedings  in  the  form  of  real  actions  (c)  were 
necessary  to  effect  the  conveyance  of  land  in  particular 
cases ;  and  these  proceedings  could  only  take  place,  as 
to  lands  in  ancient  demesne,  in  the  lord's  court.  As 
the  nature  of  the  tenure  was  not  always  known,  much 
inconvenience  frequently  arose  from  the  proceedings 
being  taken  in  the  usual  Court  of  Common  Pleas  at 
Westminster,  and  these  mistakes  gave  to  the  tenure  a 
prominence  in  practice  which  it  would  not  otherwise 
have  possessed.  In  consequence  of  the  substitution  in 
the  year  1833  of  a  simple  deed  for  the  judicial  pro- 
ceedings referred  to,  such  mistakes  have  since  been 
impossible  (d).  And  owing  to  changes  of  procedure 
made  in  the  year  1852  (e),  actions  for  the  recovery  of 
land  held  in  ancient  demesne  may  now  be  brought  in 
the  ordinary  courts  of  law  without  the  possibility,  which 
previously  existed  (/),  of  the  defendants  objecting  to  the 
tribunal  (//).  So  that  this  kind  of  socage  tenure  now 
possesses  but  little  practical  importance. 


(b)  These  socage  tenants  hold-  366     sq.  ;     Jlaithuid,    Doinesday 

ing  in  ancient  demesne  appear  to  Book  and  licyond.  60  ;  Mciilcns  v. 

liave  been  the  successors  of  thi;  JliU,  li^Ol,  1  Ch.  842. 
villani   sodiemanni,  a   privileged  (r)  Tiiese  were  fines,  necessary 

class  of  tenants  in  villeniige  on  to  convey  the  estates  of  married 

the     ancient     demesne     of     the  women,    and    recoveries    useil   to 

Crown,     whose     possession     was  bar  estates  tail  ;  see^;os/,  ch.  iii. 

protected     not     in     the     King's  and  viii. 

Court,     but    by    a    special    writ  (d)   liy  stat.   3  &    4  Will.  IV. 

issued  by  tiie  king  and  directed  c.  74  (the  Act  for  tiie  Abolition  of 

to  his  bailiir  of  the  manor.     See  Fines  and  Recoveries),  .ss.   4 — 6, 

Bract,    fo.    7,    26,    200,    328    b ;  the      mistakes      above      alluded 

Flela,  fo.  4;    Britt.  liv.  3,  ch.  2,  to     were     corrected     as     far    as 

§  11 ;  F.  N.  B.  11  F.  iM.,  12  B,  possible. 

13  I).  14  ;  4  Inst.  269  ;  Com.  Dig.  (r)   iJy  stat.  15  &  16  Vict.  c.  76, 

Ancient      Demesne ;      2     Black.  ss.  168  »<i. 

Comm.    99  ;    3rd    Kep.    of    Keal  ( /)   Ailanis       on       Kjectnu-nt, 

Prop.   Comnirs.  p.   12  ;    Vinogra-  22'.i,  4th  cd. 

doll,  Vill.  in   Etig.,   P^ssav  I.  ch.  {g)  See     Cole     on     Eject ment. 

iii.;  P.  &  M.Hist.  Eng.'Law,  i.  132,  133. 
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Inclosiire  of 

common 

lands. 


So  much  then  for  the  lay  tenure  of  free  and  common 
soca^^e,  with  its  incidents  and  varieties.  As  we  have 
seen  (/<),  the  spiritual  tenure  of  frankalmoign  w'as  ex- 
pressly excepted  from  the  statute  12  Car.  II.  c.  24,  by 
which  the  other  ancient  tenures  were  destroyed.  It  is  still 
subsisting,  dis^iinguished  in  modern  as  in  ancient  times 
by  its  immunity  from  temporal  services,  even  from  the 
obligation  to  do  fealty  (0 ,  and  it  is  the  tenure  by  which  the 
lands  of  the  church  are  for  the  most  part  held  (/.). 

In  connection  with  the  progress  from  ancient  to  modern 
tenure  and  ownership,  we  may  here  notice,  besides  the 
diminution  of  the  lord's  interest,  another  change,  which 
has  also  greatly  helped  to  bring  about  the  approximation 
to  absolute  ownership  of  the  right  of  a  freeholder  in  fee. 
That  is  the  abolition  of  the  common  field  system  of  culti- 
vation. This  was  generally  effected  all  over  England  by 
jorivate  Acts  of  Parliament,  passed  chiefly  between  1760 
and  1845  (/),  for  the  inclosure  of  the  common  fields  or 
particular  manors  and  villages.  By  these  Acts  the  com- 
mon lands  were  set  out  or  redistributed  so  as  to  allot  to 
the  various  landowners  separate  holdings  lying  more  or 
less  together,  in  place  of  and  proportionate  in  size  to 
their  former  scattered  strips  (m).  The  consequence  of 
this  was  an  enormous  gain  in  the  direction  of  free  enjo}'- 
ment  (m).  Strips  of  land  in  a  commonfield  were  subject 
to  the  customary  mode  of  cultivation  prevailing  in  the 
village  community, and  tothecommonrightsof  pasture, 
when  lying  fallow  (o).  But  the  inclosure  of  common 
lands  gave  to  each  landowner  a  holding,  which  he  might 
•cultivate  as  he  would,  and  which  was  discharged  from 
his  neighbours'  rights  of  common. 


{h)  Ante,  p.  54. 

(0  See  ante,  p.  53. 

(k)  3rd  K  sport  of  Real  Pro- 
perty Commissioners.  ]>.  7. 

(/)  Seebohm.  Eng.  Vill.  Comm. 
14,  15. 

(m)  See  Williams  on  Commons, 
77 — 79,  246  sq.  ;  Seebohm,  Eng. 


Vill.  Comm.  13,  14  ;  Scrutton, 
Commons  and  Common  Fields, 
cli.  vi.  vii. 

(;^)  Ante,  p.  2. 

(o)  Seebohm.  Eng.  Vill.  Comm. 
11.  12,  450  ;  Yinogradotf,  Till,  in 
Eng.  230,  259  sq.,  398—400;  see 
ante,  p.  41. 
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CHAPTER    II. 

OF   AN    ESTATE   IN   FEE   SIMPLE. 

In  the  preceding  chapter  we  examined  the  tenure  of 
a  freehold  in  fee,  and  found  that  in  modern  times  the 
incidents,  which  mark  the  relation  of  lord  and  free 
tenant  of  a  fee,  rarely  occur  in  practice,  and  are  an 
insignificant  burden  on  the  tenant  and  of  small  profit 
to  the  lord.  For  the  latter  now  has  no  possibility 
of  deriving  any  substantial  benefit  from  his  position 
except  in  the  case  of  escheat,  and  this  can  only  happen 
Avhen  the  tenant  dies  intestate  and  without  heirs.  AVe 
will  now  consider  the  incidents  of  freehold  estates 
generally,  and  the  tenant's  rights  and  liabilities  in 
respect  of  his  land  as  regards  all  other  persons  besides 
his  lord.  And  first,  estates  (a)  in  land  are  either  Estates  of 
freehold  or  less  than  freehold.  Freehold  estates  are  jess than" 
either  estates  of  inheritance,  which  are  in  fee  simple  fieehoki. 
(inheritable  by  heirs  generally), or  in  fee  tail  (inherit- 
able only  by  heirs  of  the  donor's  body),  or  else  estates 
not  of  inheritance,  but  for  some  definite  period  of 
uncertain  duration,  as  where  land  is  given  to  one  to 
hold  for  his  life,  or  the  life  of  another,  or  until  some 
particular  event  shall  happen.  Estates  less  than  free- 
hold arise  where  one  gives  land  to  another  to  hold  for 
a  certain  period  or  tenii,  or  at  the  donor's  will  only, 
or  where  one  occupies  another's  land  on  sufferance  0>). 
That  a  tenant  who  may  )je  ejected  at  will  should  not 
have  a  freehold  is  hardl}'  surprising,  but  the  reader 
may   wonder   why   the    modern    leaseholder,    whose 

(a)  Sec  mitc,  ])]\  7,  S.  T-itt.   s.    .'7:    <'.,.    |,iit.    |.'.   1.;   2 

(6)  liract.  fo.  26  b,  27  ji,  '207  a  ;       ISlMck.  foimii.  tli.  vii.  -i.\. 
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Freeholders" 
right  to 
maintain  or 
recover 
possession. 


possession  is  in  every  way  secure,  and  wlio  frequently 
holds  for  a  term  exceeding  the  ordinary  duration  of 
human  life,  sliould  not  have  an  estate  of  freehold. 
The  reason  is  that  the  old  law  would  never  recog- 
nize the  possession  of  termors  as  the  possession  of 
>  a  freeholding,  or  allow  them  to  use  the  freeholder's 
'  remedies  for  dispossession.  And  though  leasehold 
interests  in  land  afterwards  came  to  be  an  important 
species  of  property  in  land,  yet  they  were  protected 
by  special  remedies,  and  so  came  to  be  classed  apart 
from  freeholds  (c). 

Let  us  here  notice  that  the  essential  quality  of 
ownership  belongs  equally  to  all  freehold  estates.  For 
every  freeholder,  whether  in  fee  simple,  fee  tail,  for 
life  or  otherwise,  has  the  right  to  maintain  or  recover 
^  possession  of  his  land  as  against  all  the  world  (d). 
While  he  remains  in  possession  he  may  exclude  all 
others  from  his  land  (c) ;  and  if  he  be  wrongfully 
ejected,  he  may  recover  possession  of  his  land  b}^ 
peaceable  (/)  entry  or  by  action  (//).  And  these  rights 
have  been  secured  to  freeholders  from  the  earliest  daj^s 
of  our  common  law  (It). 


Action  of 
ejectment. 


Action  for 
the  recovery 
of  laud. 


(f)  See  anfc,  jip.  18,  28. 

(^0  ^"te,  VV-  -'  I''- 

((')  3  lUiick.  Conim.  ch.  xii.  ; 
Bac.  Abr.  Tre.s])ass  (C.  F. ). 

(/)  Forcible  entry  is  proliibited 
by  stats.  5  Ric.  I  if  .st.  1,  c.  7  (c. 
8  in  Ruffhead) ;  15  Ric.  II.  c.  2  ; 
see  Bcddall  v.  Ma  it  land,  17 
Ch.  D.  174. 

((/)  The  real  and  mixed  actions 
j^ivcn  by  the  eomnion  law  to  free- 
holders were  abolished  in  1833. 
But  for  more  than  two  centuries 
previou.sly  it  had  been  usual  to 
try  the  title  to  freehold  land  in 
the  action  of  ejectment.  This 
was  properly  the  leaseholder's 
remedy  for  dispossession  :  but  it 
was  extended  to  freeholds  by 
means  of  the  fiction  of  a  lease, 
which  the  defendant  was  by  rule 
of  Court  ]  ire  vented  from  disput- 


ing. In  1852  the  old  proceedings 
in  ejectment,  including  the  fic- 
tion of  a  lease,  were  abolished, 
and  a  sim]iler  form  of  action  was 
substituted,  eiial)ling  any  person, 
whether  freeholder,  cojiyholder, 
or  leaseholder,  to  recover  directly 
the  possession  of  land,  if  entitled 
thereto.  Since  the  .Tudicature 
Acts  began  in  1875,  this  action 
has  been  termed  an  action  for 
the  recovery  of  land.  See  anfr, 
pp.  17,  18,  24  ;  3  Black.  Comm. 
200—206  ;  stats.  3  &  4  "Will.  lY. 
c.  27,  s.  36  :  15  &  16  Vict.  c.  76, 
ss.  168—221  ;  R.  S.  C.  1883, 
Orders  III.  (r.  6),  XII.  (rr.  25— 
29),  XVIII.  (r.  2),  XXI.  (r.  21). 
XLII.  (r.  5),  XLVIL,  -and  Appx. 
A.  pt.  III.,s.  4,  C.  s.  7,  H.  No.  8. 
(h)  See  ante,  pp.  17,  18. 
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Of  freehold  estates,  let  us  first  talce  an  estate  in  fee  Estate  in  fee 
simple ;  that  is,  an  estate  given  to  a  man  and  his  ^™''  ^' 
heirs  simply  and  without  restriction  (/),  and  inheritable 
therefore  by  his  blood  relations,  collateral  as  well  as 
lineal,  according  to  the  legal  rules  of  the  descent  of  a 
fee  (A).  Such  an  estate  is,  as  we  have  seen  (/),  the 
most  absolute  property  which  a  subject  can  have  in 
land.  It  possesses,  indeed,  all  the  incidents  of  absolute 
ownership,  except  the  form  (in).  For  tenant  in  fee 
simple  may  freely  dispose  of  his  land  in  his  lifetime  or 
by  his  will,  and  that  either  for  his  whole  estate  or  for 
any  part  thereof,  as  for  a  term  of  years.  His  land 
may  be  taken  to  satisf}'  his  debts  either  in  his  lifetime 
or  after  his  death.  And  he  has  the  right  oifree  enjoy- 
ment {n)  to  the  fullest  extent  which  is  consistent  with 
the  security  of  his  neighbours'  persons  and  property. 
It  must  not  be  supposed,  however,  that  all  these  advan- 
tages have  always  been  attached  to  the  possession  of 
fee.  On  the  contrary  they  were  won  step  by  step, 
and  at  widely  different  periods.  It  is  a  constant 
disadvantage  to  anyone  attempting  to  expound  real 
property  law,  that  so  many  matters,  apparently  simple, 
cannot  be  rightly  explained  without  referring  to  the 
history  of  law'  and  to  times  long  gone  by.  But  for 
this  very  reason,  real  property  law  affords  a  peculiarly 
instructive  exercise  for  the  student.  From  no  other 
branch  of  the  law  is  he  likely  to  gain  such  a  thorough 
conviction  of  the  futility  of  attempting  to  reason  about 
law  upon  instinct,  without  knowing  how  the  law  became 
what  it  is. 

Let  us  examine  first  the  fee-simple  tenant's  right  of  i^'ee  simple 
alienation  in  his  lifetime  (o).     It  appears  from  Domes-   of  alienation 
day   that    before   the   Norman   Conquest   there  were  '"  ^"^  *'^*^" 

(/)   Bract,  fo.  17  a;  Litt.  s.  1,  (?h)  See  rt?i/f,  jip.  2,  3. 

{k)  These  aie  given  in  cL.  ix.,  (n)  Ante,  p.  2. 

pod.  (p)  As    to    this,    see    V.   k    M. 

(Z)  ylii/c,  p.  G.  Hist.  Eng.  Law,  i.  310  xy. 

W.K.P.  5 
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certainly  some  free  landowners  who  could  dispose  of 
their  land  as  they  would  (;>).  But  the  system  of 
feudal  tenure,  which  came  to  be  the  general  con- 
dition of  holding  land  freely  after  the  Conquest,  was 
essentially  restrictive  of  alienation.  For  the  grant 
of  a  fee  to  a  man  and  his  heirs  was  not  originally 
construed  as  conferring  upon  the  grantee  the  whole 
property  in  the  land  bestowed.  On  the  contrary,  he 
was  regarded  rather  as  taking  only  a  riglit  to  enjoy 
the  land  himself  so  long  as  he  lived ;  while  his  heir, 
who  was  by  the  grantor's  bounty  appointed  to  succeed 
/  to  a  similar  right,  was  considered  as  acquiring  thereby 
a  substantial  interest  in  the  land  (q).  The  lord  him- 
self, too,  retained  valuable  rights  over  the  land ;  for 
the  services  reserved  on  the  grant  of  a  fee  were  a 
charge  upon  the  land,  and  if  they  fell  into  arrear, 
Distress.  he  had  the  remedy  of  distress  by  seizing  the  tenant's 

chattels,  which  were  upon  the  land  (r).  The  lord 
also  had,  as  we  have  seen  (s),  the  right  to  repossess 
the  land,  as  his  escheat,  on  failure  of  the  tenant's 
heirs.  In  subinfeudation,  or  the  grant  of  a  fee  to 
be  held  of  himself  (0,  the  tenant  found  means  of 
disposing  of  his  land  without  actually  breaking  the 
feudal  tie  between  his  lord  and  himself ;  but  it  seems 
\  that  at  first  he  could   not,  even  by  subinfeudation, 

(]))  Those,  of  whom   it   is   re-  Statutes  of  the  Realm,  223. 

corded   that  they  could  give  or  (q)  Butler's  note  (vi.  5)  to  Co. 

sell    their    lauds    without    their  Litt.     191    a ;     Hallam,     Middle 

lord's  licence,  or  as  they  would,  Ages,     i.     159 — 18-3  ;     Palgrave, 

or    could   go    where    tliey    would  English    Conunonwealth,    vol.    i. 

with  their  laud  ;  see,  for  example,  f]^.  509  sq.,  vol.  ii.  pp.  ccxci.  sq.  ; 

Domesday,  30  b,  31,  34,  127,  130,  Giauv.    vii.     1  ;    Stubbs,     Const. 

210  ;  Maitland,    Domesday  Book  Hist.  §§  93—96  ;  and  see  P.  &  M. 

and  Beyond,   46—50,   67  sq.     It  Hist.    Eug.    Law,    i.    295  —  297, 

is  worthy  of  note  that  in  places  320  sq.,  ii.  306  s*^. 

where   the  old   Englisli    customs  (r)  Glanv.    i.x.    8  ;    Bract,    fo. 

were     best     preserved     we     find  156  a,  217  ;  Britt.   liv.  1,  ch.  28, 

customs   alleged   for   freemen    to  §§  13 — 15,  liv.   3,  ch.   4,  §§  16, 

sell  their  lands  as  they  will  ;  see  23  ;    P.   &  M.    Hist.    Eug.    Law, 

customs    of    Newcastle-on-Tyne,  i.  215—217,  334,  ii.  573. 

Stubbs,  Select  Charters,  112,  2nd  (s)  Ante,  p.  48. 

ed.  ;    Consuetudiues    Kancite,     1  {t)  Ante,  p.  38. 
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give  his  grantee  a  valid  title  to  the  land  without  the 
confirmation  both  of  his  heir  and  of  his  lord  (u).  But 
as  a  general  English  law  of  tenures  grew  up  under 
the  influence  of  regular  decisions  of  the  king's  court, 
these  restrictions  on  alienation  were  gradually  relaxed. 

Inroad  was  first  made  upon  the  interest  of  the  heir.   Progress  of 
For   we  learn  from  Glanville  (.x-)  that  in   Henrv  the  '''?^^ "? 

;  .  ''  alienation  as 

Second's  reign  any  freeholder  might  give  away  jjari  of  against  heir. 

his  land  at  will,  either  with  his  daughter  in  marriage, 
or  in  remuneration  of  service,  or  to  a  religious  place  in 
alms  ip);  and  his  heirs  were  bound  to  warrant  (z)  gifts 
so  reasonably  made  (a).  At  the  same  time  a  larger 
right  of  alienation  was  enjoyed  over  lands  which  a  man 
had  acquired  by  jiurchase  than  over  those  of  which  he 
had  become  possessed  by  inheritance ;  but  even  in  the 
case  of  purchased  lands  a  tenant  in  fee  could  not  by 
alienation  entirely  disinherit  an  heir  sprung  of  his  own 
body,  though  he  might  defeat  the  expectation  of  his 
collateral  heirs  {h).  The  allowing  of  such  gifts  as  the 
above  forms  an  important  step  in  the  progress  of  the 
right  of  alienation.  For,  when  lands  were  given  to  ci 
daughter  on  her  marriage,  the  daughter  and  her  husband, 
or  the  donees  in  frcDik-marriage,  as  they  are  called,  Frank- 
held  the  lands  granted  to  them  and  the  heirs  of  their  '"'"'"''^s*^- 
two  hodies  free  from  (til  incDincr  of  service  to  the  donor 
or  his  heirs  (an  oath  of  fealty  (c)  excepted),  until  the 

(«)  Tills  njiiy  1)G  iiifeiTi'd  from  possession.    See  JMad.  Form.  An^., 

tlie   e.vistence   of  numerous   early  Nos.  tj[) — 120,  28;"),  2!>3,  29."),  3ltj, 

charters  of  conlirmation  liotli  by  319,  415,  419,  4t)0,  404,  512,  525, 

lieir   and   lord.     The   heir,    how-  547  ;  I'artulaiy  of  the  Abbey  of 

ever,   usually  confirms  after  the  Ramsey,   Rolls   cd.    i.    135,    139, 

ffrantor's  death  on  his  succession  147,    154,    159  ;    Glanv.    vii.    1  ; 

to    the   lordship   created   by   the  IJract.  fo.  389  a  ;  P.   k  M.  Hist. 

.subinfeudation  :  and  such  a  con-  Eiig.  Law,  i.  321 — 324,  ii.  307i'y., 

lirniation  may   be  no  more  thau  324—328. 

a  formal  acknowlfdgnient  of  the  (x)  Lib.  vii.  c.  1. 

feudal    tie.      Doubtless    in   many  (//)   See  aii/c,  pp.  14,  38,  39,  53. 

cases    the    object  of  ;^(;ttiiij^    the  (c)  See  ante,  |i.  38. 

heir's  conlirmation   was  to   make  (a)  Glanv.  vii.  2. 

valid  a  j;ift   of    laud    made    by  (/))  Glanv.  vii.  1. 

the  ancestor  without  delivery  of  (c)  Antf,  [i]!.  47,  51. 
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expectancy. 


fourth  degree  of  consanguinity  from  the  donor  was 
passed  (d)  ;  and  the  grantees  of  lands  in  frankalmoign 
were,  as  we  have  seen  (e),  for  ever  free  from  every  kind 
of  temporal  service.  So  that  in  these  cases  little  or 
nothing  remained  for  the  heir  of  the  grantor.  Nor  was 
the  heir  always  much  hetter  off  if  his  ancestor  granted 
part  of  his  land  in  return  for  services.  For  though  the 
services  reserved  on  the  grant  might  in  some  cases  be  a 
fair  equivalent  for  the  gift  of  the  land,  in  others  the 
main  consideration  for  the  gift  was  the  payment  of  a 
sum  of  ready  mone,y  to  the  grantor  as  a  fine,  and  the 
services  reserved  were  of  little  or  no  value,  and  only 
intended  to  preserve  an  acknowledgment  of  the  tenure (/) . 
The  current  of  decision,  however,  had  set  in  favour  of 
the  right  of  alienation  ;  and  in  Henry  the  Third's  reign, 
the  son  wholly  disinherited  by  his  father's  alienation 
was  denied  any  remedy  at  law  (r/).  Bracton,  writing  in 
the  same  reign,  lays  down  (//)  that,  in  the  case  of  a  gift 
of  land  to  a  man  and  his  heirs,  the  donee  acquires  the 
land  by  f///?,  and  his  heir  after  him  takes  it  hy  succession  ; 
but  acquires  nothing  therein  by  the  gift  made  to  his 
ancestor.  In  other  words,  on  the  grant  of  a  fee  simple, 
the  heir  takes  nothing  hy  'purcliase  {{),  a  term  extended 
to  any  cause  of  acquisition  of  land  by  a  man's  own 
agreement  and  not  by  descent  (A)  ;  he  obtains  only  the 
expectation  of  inheritance,  and  has  no  estate  or  interest 
in  the  land  (/).     And  this  remains  law  to  this  da3\     So 


{d)  Glanv.  vii.  18  ;  Bract,  fo. 
21  ;  Litt.  ss.  17,  19,  20. 

(c)  Ante,  p.  5S. 

(/")  .See  irailox,  Form.  Aiigl., 
Nos.  299,  300,  302—305,  311,  312, 
313,  317,  320—323,  326,  327,  329, 
330,  331.  460,  468,  472,  473,  509, 
518 ;  Rot.  Hund.  ii.  361—390, 
as  to  the  tenure  of  ami  title  to 
houses  in  Cambridge. 

(r/)  Bractou's  Note  Boole,  case 
1054. 

(/i)  Fo.  17  a. 

(0  Fleta,  fo.  185  ;  Britton,  liv. 
2,ch.  5,  §  1. 


(k)  Litt.  s.  12  ;  Co.  Litt.  18  h. 
[1)  Litt.  s.  446.  An  heir's 
expectancy  is  but  a  bare  possi- 
bility not  assignable  at  law  ;  Ld. 
Kenyon,  C.J.,  Jones  v.  Jine,  3 
T.  K".  88,  93  ;  Cnrlefoii  v.  Lcighton. 
3  Mer.  667;  Allcard  v.  Walker, 
1896,  2  Ch.  369.  But  it  seems 
that  an  heir  may  make  a  contracr 
dealing  Avith  his  expectancy,  and 
may  be  compelled  to  perform  it 
speeificallv  in  equity  ;  Hobson  v. 
Trcror,  2 "P.  W.  19]':  Wethcred^'. 
JFcthcred,  2  Sim.  183  ;  Re  Clarl-e, 
35  Ch.   D.  109,   36  Ch.   D.  348  ; 
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that  ever  since  Bracton's  time,  a  gift  to  a  man  and  his 
heirs  generally  has  enabled  the  grantee  either  entirely 
to  defeat  the  expectation  of  his  heir  by  an  absolute 
conveyance  in  his  lifetime,  or  to  prejudice  his  heir's 
enjoyment  of  the  descended  lands,  by  obliging  him  to 
satisfy  any  debts  or  demands  to  the  value  of  the  lands 
according  to  the  ancestor's  discretion.  For  the  very 
circumstance  that  the  land  was  given  to  him  and  his 
heirs  has  enabled  him  to  convey  an  interest  in  the 
land  to  last  as  long  as  his  heirs  continue  to  exist. 

The  interest  of  the  lord  in  the  land  held  by  his  tenant  Progress  of 
in  fee  was,  it  will  be  remembered,  of  two  kinds ;  his  aifeniition  as 
right  to  the  services  reserved  to  him,  and  his  chance  of  against  lord, 
escheat.  Subinfeudation  by  his  tenant  could  not  deprive 
him  of  his  right  to  the  services,  which  remained  a 
charge  upon  the  land  into  whosesoever  hands  it  might 
come(»i).  But  the  enforcement  of  such  services  was 
rendered  more  difficult  by  the  division  of  the  lands  into 
various  ownerships  (//).  Accordingly  we  find  it  enacted 
in  Magna  Charta  (o)  that  no  free  man  should  give  or  sell 
any  more  of  his  land  than  so  as  what  remained  might 
be  sufficient  to  answer  the  services  he  owed  to  his  lord. 
Subinfeudation,  too,  deprived  the  lord  of  some  of  the 
most  valuable  fruits  of  tenure  ;  for  the  wardship  and 
marriage  {j})  of  infant  heirs  belonged  to  the  lords  of 
whom  they  immediately  held  their  lands.  Bat  in  spite 
of  these  consequences  legal  opinion  pronounced  in  favour 
of  the  right  of  alienation.  Bracton  strenuously  main- 
tains that  a  donee  of  land  may  alien  over  without  doing 
wrong  to  his  lord,  and  any  consequent  loss  of  services 
by  the  latter  is  but  dtuiuniin  sine  injuria  (</).     He  also 

Tailby    v.    Offidal    Receiver,    13  c.    39;  see  Bracton's  Note  Book. 

App.  Ca.  .0-23,  529— .531,  543;  see  ca.se  1248;  P.   &  M.   Hist.   Eng. 

lie  Ellcnhorowjh,  1903,  1  Ch.  tj97.  Law,  i.  313. 

{vi)  Bract,  fo.  263  b  ;  Co.  Litt.  {p)  Ante,  y.  47. 

43  a;  P.  &  M.  Hist.  Eng.   Law,  (7)  Bract,  to.  45  1>,  4(1  a.  2(33  h 

i.  215—217.  I  tliink  it  is  evident  that  i'.racton 

(7i)^See  Bract,  to.  150  a,  217  a.  is   liere    dcinoli.sliing   a   contrarj 

(o)*2nd  Cliarter  of  Henry  III.  opinion.        This     .supports     the 
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lays  down  (r)  that  a  tenant  may  absolve  himself  from  his 
feudal  obligaticin  to  his  lord  by  disposing  of  his  whole 
tenement  to  anotlier  in  fee  to  hold  of  his  lord,  and  that 
whether  his  lord  will  or  no.  The  tenant  could  not, 
how'ever,  make  a  grant  of  part  of  his  land  to  be  holden 
of  his  lord  without  his  lord's  consent ;  for  the  services 
reserved  on  an}^  grant  were  considered  as  entire  and 
indivisible  in  their  nature  (s).  Without  his  lord's 
consent  the  tenant  could  alien  part  of  his  land  by  sub- 
infeudation only.  The  last  step  in  the  progress  of 
alienation  was  the  infringement  of  the  lord's  right  of 
escheat.  If  a  tenant  in  fee  granted  his  land  by  way  of 
subinfeudation  to  another  and  his  heirs,  the  grantor's 
lord  could  have  no  chance  of  escheat,  so  long  as  the 
grantor  had  heirs  to  warrant  his  gift  (t) .  But  it  appears 
that  at  first  a  tenant,  who  had  no  heirs,  could  not  alien 
so  as  to  bar  his  lord's  claim  to  have  the  lands  after  his 
death  as  an  escheat  (»)•  As  the  advantages  of  a  free 
power  of  disposition  became  apparent,  a  new  form  of 
grant  was  introduced  with  the  object  of  bestowing  the 
power  of  alienation,  notwithstanding  want  of  heirs  of  the 
donee.  The  lands  were  given,  not  merely  to  the  tenant 
and  his  heirs,  but  to  him  and  his  heirs,  or  to  irltoiiiso- 
erer  he  inifiht  wish  to  (jive  or  asuhjn  the  land,  or  with 
other  words  expressly  conferring  on  the  tenant  the 
power  of  alienation  {x).     If  the  tenant  under  such  a  gift 

inference  that  the  lord's  consent  (r)  Fo.  81  a. 

had   been   previously    considered  (s)  Co.    Litt.    43  a :    P.    k    51. 

necessar}-   to   enahle   tlie    tenant  Hist.  Eng.  Law,  i.  314. 

to  make  a  valid  gift  of  Iiis  land  {t)  Bract,  fo.  37  b  ;  Fleta,   fo. 

{ante,   p.    67)  ;    and  so,    I   think,  17!"  :  Britt.  liv.  2,  ch.  4.  §  2. 

does  the  fact  that,  if  a  grant  of  (»)  Bract,  fo.  11  b.  12  b,  20  a, 

land    were    made    in    fee    with    a  29  b,   3()  a,  92  b,  134  a,   381  b, 

prohibition  of  alienation,  the  pro-  390  a,  412  b  ;  Fleta,  fo.  178,  189, 

hibition  was  considered  valid  in  191  ;    Britt.    liv.    2,   ch.    3,   §  5, 

Bracton's  time  :  fo.  46,  47,  263  b  ;  ch.  4,  §  2,  ch.  6,  §  1,  ch.  16,  §  3, 

see   P.    &   M.    Hist.    Eng.    Law.  liv.  3,  ch.  4.  §  2. 
i.  313,  ii.  25,  26. 

{x)  It  appears  that  attempt.s,  which  nearly  succeeded,  were  made 
to  gain  tlie  power  of  alienation  by  will  by  taking  grants  to  the  grantee 
and  his  heirs  or  to  whomsoever  he  might  give  or  devise  the  land  ; 
Bract,  fo.  49  a,  381  b,  412  b  ;  P.  &  M.  Hist.  Eng.  Law,  ii.  14,  26. 
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assigned  his  land  to  another  in  fee,  the  latter  and  his 
heirs  had  the  right  to  hold  the  land,  on  failure  of  the 
former's  heirs,  as  tenants  of  the  former's  lord,  who  was 
by  his  original  gift  bound  to  warrant  quiet  possession  to 
the  assupis  as  well  as  the  heirs  of  his  donee  (?/).  A 
power  of  alienation  was  thus  bestowed,  which  postponed 
indefinitely  the  lord's  right  of  escheat.  And  even  when 
lands  had  been  given  to  a  tenant  and  his  heirs  only,  his 
power  of  granting  over  the  land,  with  full  liberty  of 
alienation  for  so  long  as  his  heirs  should  exist,  made  it 
increasingly  difficult  for  his  lord  to  secure  the  benefit  of 
an  escheat  {z).  In  addition  to  this,  it  appears  that  early 
in  the  reign  of  Edward  I.  a  further  encroachment  on  the 
lord's  interests  was  sanctioned  by  judicial  opinion  ;  for 
it  seems  then  to  have  been  considered  that  alienation  in 
fee  by  a  tenant  holding  to  him  and  his  heirs  would 
deprive  the  lord  of  his  escheat  on  failure  of  the  tenant's 
heirs  (a).  The  barons  of  the  time  of  Edward  I.  accord- 
ingly, perceiving  that,  by  the  continual  subinfeudations 

(y)  Bract,   fo.   17  b,  20  a,   37  )>,  381  b;  Bractou'.s  Kote  Book,  case 
1289  ;  Fleta,  fo.  197. 

(z)  It  is  |irobaljle  tliat  tlic  ])ra('ti('e  of  conveying  huuis  by  fine  Fines, 
worked  ailvei-soly  to  the  lord's  interests.  A  line  was  an  agreement 
of  coniiirojnise  made  by  leave  of  the  Court  between  the  parties 
oiiginally  to  a  genuine  but  afterwards  to  a  Mctitious  action,  whereby 
the  lands  in  nuestion  were  acknowledged  to  be  the  right  of  one  of 
them  ;  and  it  w.is  enrolled  among  the  records  of  the  Court.  A  li;if 
was  so  ''ailed  because,  having  tli(^  effect  of  a  judgment  in  a  writ  of 
riglit,  the  highest  form  of  real  action,  it  put  an  cud,  not  oidy  to  tlie 
matter  in  dispute,  but  also  to  all  claims  to  the;  land  not  made,  when 
Bracton  wrote,  at  the  time  of  tlie  fine,  but  in  the  reign  of  Edward  I.,  Fine  and 
within  a  year  and  a  day  afterwards.  Parties  having  riglits  to  land,  non-claim, 
of  which  they  were  not  in  possession,  were  tlius  liable  to  be  barred 
of  their  rights  by  a  line  levied  (as  it  was  said)  by  the  tenant  in  pos- 
session, and  non-claim  on  their  ]'art  within  due  time  unless  they 
were  inider  some  disability.  See  Glanv.  lib.  viii.  ;  Bract,  fo.  -i'Mi  ]> 
sq.  ;  Fleta,  fo.  443;  slat.  18  Edw.  I.  st.  4;  Thi>i,uis  of  ]\'ci/l"'id's 
case,  Rot.  Pari.  1.  6C  ;  Plowd.  3.">7  :  2  Black.  C(jmm.  348  mi.  :  Cruise 
on  Fines,  eh.  i.,  viii.  ;  JIaitland,  L.  ().  II.  vol.  vi.  p.  2_'  ;  1'.  i^  M.  Hist. 
Eng.  Law,  ii.  94  sq. 

[a]   I    think   that   this   may    be  to    the    alienation   of  conditional 

inferred    finm     the    jireamble    of  fees;  s»'e   next  cliapler;  see  also 

stat.  18  Edw.   1.   c.   1,   and  from  Mirror,    Abu.ses  of  the  ("onnnon 

the   doctrine   which    ap])ears    by  Law,  ):;  ^0,  k  vh.  v.  seet.  ;'>.     We 

the  jireaniblo  of  stat.  13  Edw.  L  may  iiute  that    it   was  .-ettled    in 

e.  1,  to  have  been  establi-shed  as  Bracton's  time  that  if  a  tenant's 


Q. 
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of  their  tenants,  their  privileges  as  superior  lords  were 
being  gradually  taken  away,  were  fain  to  assent  to  the 
compromise  of  the  question  of  tenants'  alienation 
contained  in  the  before-mentioned  statute  of  Quia 
Em'ptores  (/>).  As  we  have  seen,  this  statute  recognized 
the  right  of  every  free  tenant  in  fee  simple  to  sell  his 
land  or  part  thereof  at  will;  but  prohibited  the  practice 
of  subinfeudation  by  providing  that,  on  the  alienation  of 
land  to  be  held  in  fee  simple,  the  alienee  should  hold  the 
land  of  the  same  immediate  lord  and  by  the  same  services 
as  the  alienor  held  it  before.  The  Act  further  provided 
that,  on  the  alienation  in  fee  simple  of  part  of  a  tene- 
ment, the  alienee  should  hold  it  of  the  alienor's  lord 
immediately,  and  should  be  charged  with  an  amount  of 
service  to  him  proportionate  to  the  extent  of  his  purchase. 
The  statute  of  (^)ma  Eniptoves  is  still  in  force.  Its  effect 
has  been  to  secure  to  every  tenant  in  fee  the  right  to 
substitute  another  in  his  place,  as  to  the  whole  or  part 
of  his  land,  to  hold  as  long  as  the  new  tenant's  heirs 
may  last,  independently  of  the  existence  of  any  heirs  of 
the  former  tenant :  and  that  whether  the  land  were 
originally  given  to  the  former  tenant  and  his  heirs  only, 
or  to  him,  his  heirs  and  assigns  (c).  This  statute  did 
not  extend  to  those  who  held  of  the  king  as  tenants 
in  cajrite,  who  were  kept  in  restraint  for  some  time 
longer  ((/).  Free  liberty  of  alienation  was,  however, 
subsequently  acquired  by  them  (e)  ;  and  the  right  of 
disposing  of  an  estate  in  fee  simple  by  act  i)it('r  vivos  is 

lieivs  faileil  by  his  attniiidei-  for  have   this   clfeot  ;    see  Fleta,  fo. 

felony,  his  alienation  ill  fee  before  189,    191;    Britt.   liv.   2,   ch.    3. 

committing  the  felony  could  not  §  5,  ch.  4,  §  2,  ch.  6,  §  1,  ch.  16, 

be  avoided  eitlier  by  his  lord  or  §  3  ;  both  of  wliich  treatises  are 

by  the  king;  Bract,  io.  23.  29  b,  30,  of  the  time  of  Edw.  1.  and  men- 

130  a  ;  see  also  Tliomas  of  IFci/-  tion  the  statute.     But  eventual^ 

land's  case,  Rot.  Piirl.  i.  66,  P.  &  M.  the  law  was  so  settled  ;  see  Litt. 

Hist.  Eng.  Law,  ii.  14.  ss.  1,  46f). 

(h)  is'  Edw.     I.    e.    1;    ante,  (d)  As   to   this,    see   V.   &  M. 

p.  39  ;  P.  &  M.  Hist.  Eng.  Law,  Hist.  Eng.  Law,  i.  316—320. 
i.  318  &  11.  (2).  (f)  See  ante,  pp.  39,  n.  {u),  48, 

(c)  Apparently    the    Act     was  n.  (>/). 
not    immediately    understood    to 
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now  the  undisputed  privilege  of  every  tenant  of  such 
an  estate. 

As  a  tenant  in  fee  simple  may  alienate  his  whole  Partial 
estate,  so  he  may  dispose  of  any  part  of  it.  Thus  he  tenant  hTfee 
may  freely  grant  to  others  estates  for  life  or  in  tail, 
grant  leases  of  his  lands  for  any  number  of  years,  and 
charge  on  them  the  payment  of  any  sum  of  money  by 
way  of  mortgage  or  otherwise  ;  and  every  such  partial 
alienation  will  hold  good  against  his  heir  and  his  lord, 
as  well  as  the  grant  of  his  whole  estate.  The  nature 
of  the  interests  so  created  w^ill  be  explained  in 
subsequent   chapters. 

The  power  of  alienating  lands  by  will  was  not  gene-  Alienation  by 
rally  obtained  till  a  much  later  date  than  that  of  the  ^^'^^* 
statute  of  Quia  Emptorcs.  It  has  been  mentioned  that 
freeholds  w^ere  not  devisable  by  will  at  common  law  (./ ), 
in  consequence  of  the  rule  laid  down  after  the  estab- 
lislnnent  of  the  law  of  feudal  tenure,  that  delivery  of 
possession  in  the  tenant's  lifetime  w'as  necessary  to 
complete  anj^  gift  of  a  free  holding  of  land  (r/).  In 
certain  places,  however,  freehold  lands  were  devisable 
by  will  by  virtue  of  a  special  custom.  Thus  tenants 
in  fee  simple  of  gavelkind  lands  (//),  and  of  lands  held 
in  burgage/^)  in  the  City  of  London,  and  some  other 
ancient  cities  and  boroughs,  enjoyed  the  privilege  of 
devising  their  lands  (k).  In  process  of  time  a  method 
of  devising  lands  by  will  was  covertly  adopted  by 
means  of  convej^ances  to  other  parties,  to  siirlt  uses  as 

(/)  An/e,   1).    ly.     It  apix'ars,  able    alter     tlie     Comiucst    wore 

however,  tliat  belure  tlic  Norinau  ju-ecisely  those  wliieli    iiad    been 

<'on(|iiest  it  was  lawful   in    Kng-  successful    in    niaintaininri;   tlieir 

land     to    dispose    of     lands     by  ancient  customs, 

writing  to  take  ellect  after  death";  (//)  (ilanv.  vii.  1,;');  I'.ract.  fo. 

see  Ivi-nible,  Codex  Diidonuiticus,  3S  b,  39  b,  'J7U  a. 

IntTdd.   vul.   1.    i)|>.    cviii. — cxii.  ;  (A)  Jute,  p.  ."»;',  u.  (//(). 

r.  &  .M.  Hist.  Kng.  Law,  ii.  312. f?.  (/)  Autr,  y.  .13. 

-Vnd    it   is   notewortliy  tiiat   the  (/c)  IJract.  fo.  49  a,  272  a,|409  b, 

l)lace.s,   where   lands   were  devi.s-  410  ;  Litt.  ss.  167 — 1C9. 
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the  person  convey  in  j^^  should  appoint  by  his  wih  (/). 
This  indirect  mode  of  devising  lands  was  intentionally 
restrained  by  the  operation  of  a  statute,  passed  in  the 
reign  of  King  Henry  VIII.  (m)  and  known  by  the  name 
of  the  Statute  of  Uses,  to  which  we  shall  hereafter  have 
occasion  to  make  frequent  reference.  But  only  five 
years  after  the  passing  of  this  statute,  lands  were 
'/  expressly  rendered  devisable  by  will.  This  great 
'  change  in  the  law  was  effected  by  statutes  of  the  32nd 
and  34th  of  Henry  YIII,  (n),  which  empowered  tenants 
in  fee  simple  to  devise  all  their  lands  holden  in  socage, 
but  two-thirds  onl}-  of  those  holden  by  knights'  service. 
So  that  it  was  not  until  the  year  16-15,  when  all 
military  tenures  were  turned  into  socage  (o),  that  the 
right  of  devising  freeholds  by  will  became  complete 
and  universal.  At  present,  every  tenant  in  fee  simple 
fully  enjoys  the  right  of  aliejiating  his  lands  by  will 
under  the  Wills  Act  of  1837  (/))•  As  we  have  seen  (q), 
under  the  Land  Transfer  Act,  1897  (r),  fee  simple 
estates  devised  by  will  now  vest  in  the  testator's 
executors  or  administrator  in  the  first  instance,  and 
may  be  sold  by  them  or  him  to  satisfy  the  testator's 
debts  or  testamentary  or  administration  expenses ;  but 
subject  to  this,  the  devisee  retains  the  beneficial  interest 
therein,  and  may  require  the  same  to  be  conveyed 
to  him. 

Blackstone's  explanation  of  an  estate  in  fee  simi^le 
is  that  a  tenant  in  fee  simple  holds  to  him  and  his 
heirs  for  ever,  generally,  absolutely  and  simply,  with- 
out mentioning  wltat  heirs,  but  referring  that  to  his 
own  pleasure,  or  the  disposition  of  the  law  (s).     But 

(/)  Peik.  ss.  528,  537.  (cj)  Ante,  y.  29. 

(m)  Stat.  27  Hen.  VIII.  c.  10.  \r)  Stat.  60  &  61  Vict.  e.  65, 

{n)  Stats.  32  Hen.  YIII.  e.  1;  Part  I. 
34  &  35  Hen.  VIII.  c.  5  ;  Co.  Litt.  (a)  2  Black.  Comra.  104.     See, 

111  b,  n.  (1).  however,    3    Black.   Connn.   224," 

(o)  Ante,  p.  54.  -wliere    the     correct     account     is 

( p)  Stat.  7  Will.  lY.  and  1  Yict.  given, 
c.  26,  s.  3. 
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the  idea  of  nominating   an  heir   to   succeed    to    the 

inheritance  has  no  place  in  the  EngHsh  law,  however 

it  might  have  obtained  in  the  Eoman  Jurisprudence.  The  heir  is 

The  heir  is  always  appointed  by  the  law,  the  maxim  |1;|^^P°'^**^^  '^^ 

being  Solus  Deus  lueredem  faccrc  potest,  nu)i  homo  {t) ; 

and  all  other  persons,  whom  a  tenant  in  fee  simple 

may  please  to  appoint  as  his  successors,  are  not  his 

heirs  but  his  assigns.     Thus,  a  purchaser  from  him  in  Assigns. 

his  lifetime,  and  a  devisee  under  his  will,   are  alike 

assigns   in    law,    claiming   in  opposition   to,    and   in 

exclusion   of   the   Iwir    who    would    otherwise    have 

become    entitled  (u). 


r" 


There  are  certain  exceptions  to  the  general  power  Exceptions  to 
of  disposition  now  incident  to  the  ownership  of  lands.  aiTenatiou. 
Some  of  these  arise  from  the  personal  incapacity  of 
the  tenant,  an  instance  of  which  has  been  noticed  in 
the  case   of  an  infant,  or   person  under   the  age  of 
twenty-one  years  (x).   As  the  incidents  of  every  estate 
in  land  may  be  affected  by  the  personal  incapacity  of 
the  tenant,  the  modifications  made  thereby  will  be 
explained  in  a  subsequent  part  of  the  book.     In  the 
meantime,  all  that  is  said  respecting  a  tenant  of  land, 
wliatever  his  estate,  must  be  understood  as  applying  to 
the  ordinary  Englishman  of  full  age  and  sound  mind. 
Other  exceptions  to  the  power  of  alienating  land  arise 
in  respect  of  the  objects  for  which  the  disposition  is 
made.    Tlius  the  alienation  of  land  to  or  fur  the  Ijenelit   Alienation 
of  a  corporation  (//)  into  mortmain  (^),  otherwise  than  ujain. 
under  the  authority  of  a  royal  licence;  or  a  statute,  is 
a  cause  of  forfeiture  to  the  lord  of  the  fee  ;  or  it'  ho 
fail  to  enter  within  a  year,  to  his  supci'ior  lord  :  and 

(t)  ]    Keevu's  Hist.  Vav^.   Linv,  (//)   A   Corporation  is   an    aiti- 

10r>  ;  Co.  Lilt.  191  a,  n.  (1),  vi.  3.  iicial    i)er.son,  enjoying'  by  lictinn 

(a)  Jfngan   V.   Jdch-xon,   Cow)).  of   law    the    capacity    of   hiiliiini^ 

30;")  ;  Co.   Lilt.   191  a,   n.  (1).  vi.  pidi)oity,    anil     inunortal    cxi.-)!- 

lo.  ence  ;  see  ywMi,  eh.  xii. 

y)  AiUc,  p.  59.  {:)  Sec  ante,  p.  515,  u.  {di]. 
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in  default  of  entry  thereon  l)y  any  mesne  lord,  to  the 
(Jrown  (a).  The  penalty  of  forfeiture  was  originally 
imposcid  on  the  alienation  of  land  into  mortmain  in 
order  to  prevent  the  gift  of  land  to  religious  houses, 
whereby  the  king  and  the  other  lords  were  deprived 
of  the  services  and  fruits  of  tenure  {b).  And  it  was 
formerly  necessary,  in  order  to  convey  land  into  mort- 
main without  incurring  forfeiture,  to  have  the  licence 
not  only  of  the  Crown  but  also  of  the  lord  of  the  fee 
and  every  other  mesne  lord(c).  But  in  modern  times 
the  rights  of  mesne  lords  having  become  comparatively 
trifling  (d),  the  licence  of  the  Crown  alone  has  been 
rendered  by  Parliament  sufficient  for  the  purpose  (e). 
So  that  at  the  present  day,  if  a  corporation  be  autho- 
rized to  hold  lands  by  royal  licence  or  by  statute,  it 
will  be  no  cause  of  forfeiture  to  convey  lands  to  it. 
Again,  the  alienation  of  lands  for  charitable  purposes 
is  placed  under  severe  restrictions,  which  were  first 
imposed  by  an  Act  of  George  II.,  commonly  called  the 
Mortmain  Act  (./'),  and  now  repealed  and  replaced  by 
the  Mortmain  and  Charitable  Uses  Act,  1888  (r/).  Under 
this  Act,  every  assurance  of  any  hereditaments,  of  any 
tenure  (/i),  for  any  charitable  uses,  is  void  (/),  unless 
made  in  accordance  with  the  requirements  of  the  Act{k). 


(a)  Stat.  51  &  52  Viet.  c.  42, 
s.  1,  replacing  7  Edw.  I.  st.  2,  &  15 
Ric.  II.  c.  5.  Any  superior  lord 
must  enter  within  six  luonths 
after  his  inferior's  right  of  entry 
lias  expired. 

(b)  See  ante,  p.  53. 

(c)  2  Black.  Comni.  269  ;  Shel- 
ford  on  Mortmain,  35. 

(d)  See  ante,  pp.  55,  57,  63. 

(e)  Stat.  51  &  52  Vict.  c.  42, 
s.  2,  rejilacing  stat.  7  &  8  AVill. 
III.  c.  37. 

(/)  Stat.  9  Geo.  11.  c.  36. 

{g)  Stat.  51  &  52  Vict.  c.  42, 
see  s.  1 3  and  schedule  ;  see  also 
Stat.  26  k  27  Vict.  c.  106. 

(h)  See  stat.  54  &  55  Vict, 
c.  73,  s.  3. 


(0  See  Clmrchcr  v.  Martin, 
42  Ch.  D.  312,  decided  on  the 
Act  of  Geoi-ge  II. 

(A)  The  assurance  must  be 
made  (i.)  by  deed  (ii. )  executed 
befoi'e  at  least  two  witnesses, 
(iii.)  twelve  months  at  least 
before  the  as.surers  death,  and 
(^iv.)  enrolled  in  the  central 
ofBee  of  the  Supreme  Court 
within  six  months  after  execu- 
tion ;  and  (v.)  must  be  made  to 
take  eHect  in  jiossession  imme- 
diately for  the  charitable  use 
intended  ;  and  (vi.)  must,  as  a 
rule,  be  without  any  provision 
for  the  benefit  of  the  assurer  or 
liis  successors.  Condition  (iii. ) 
is  not  imposed  on  sales   of  land 
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These  prohibited  the  gift  by  u-ill  to  a  charity  of  any 
interest  in  land.  But  now,  by  an  amending  Act  of 
1891  (/),  land  may  be  assured  by  will  to  or  for  the 
benefit  of  any  charitable  use  ;  but  in  such  case  it  is 
required  to  be  sold,  as  a  rule,  within  one  year  from  the 
testator's  death.  There  are,  however,  several  charit- 
able institutions  and  objects,  in  favour  of  which 
the  restrictions  laid  on  the  gift  of  land  in  charity  are 
relaxed  (ro- 


under a  statute  of  Elizabeth  (it),  in  terms  avoiding  Voluntary 
conveyances  made  icitJt  intent  to  defraud  subsequent  '^'^'^^'^y^'^'^^''- 
purchasers,  it  was  held  that  vohuitan/  conveyances  of 
any  estate  in  lands,  tenements,  or  other  hereditaments 
whatsoever,  and  conveyances  of  such  estates  made  with 
any  clause  of  revocation  at  the  will  of  the  grantor,  were 
void  as  against  subsequent  purchasers  for  money  or 


to  a  charity  tor  full  value. 
Assurances  of  personal  estate  to 
he  laid  out  in  tlie  purchase  of 
land  for  a  charity  are  subject 
to  similar  restrictions  :  but  now, 
if  personalty  be  directed  to  be 
so  laid  out  by  unll,  it  shall 
be  held  for  the  benefit  of  the 
cliarit}-  as  though  there  had 
been  no  direction  to  buy  land 
with  it.  See  stats.  .51  &  52 
Vict.  c.  42,  s.  4  ;  54  &  55  Vict, 
c.  73.  When  land  has  been 
already  devoted  to  charitabh; 
purposes,  the  conveyance  thereof 
to  other  trustees,  or  to  another 
charity  does  not  fall  within 
the  [lurview  of  the  Mortmain 
Act  ;  Walker  v.  Richardson,  2 
M.  &  W.  882  :  A.-G.  v.  Ghjn, 
12  Sim.  84  ;  Ashto)i  v.  Jones,  28 
Beav.  460.  I'.y  stat.  33  k  JU 
Vict.  c.  3-1,  the  investment  on 
mortgage  of  land  of  any  money 
held  by  any  corporation  or  trus- 
tees for  any  public  or  charitable 
]iur]iose  is  exempteil  from  the 
I'liiulitions  of  the  IMortmain  Act, 
iind  also  from  aiiy  forfeiture  for 
alienation  of  land  into  mortmain. 
(/)  Stat.  54  .<c  55  Vict.   c.    73, 


s.  5  ;  see  Re  Brir/f/cr,  1894,  1  Ch. 
297  ;  Ee  Hume,  1895,  1  Ch.  422. 

(m)  See  stats.  51  <k  52  Vict, 
c.  42,  Part  III.  ;  54  &  55  Vict, 
c.  73,  s.  10  ;  55  &  56  Vict.  c.  11, 
29  (s.  10)  ;  Shelford  on  Mort- 
main, 46—49,  57.  241.  255,  2.".6  ; 
1  Jarm.  Wills,  202—204,  5tli  ed.); 
Index  to  Statutes,  Mortmain,  2, 
3.  As  to  the  conveyance  of  land 
for  sites  for  schools,  see  stats. 
4  &  5  Vict.  c.  38,  ss.  2,  10,  1 6  : 
7  &  8  Vict.  c.  37,  s.  3  ;  12  *;  13 
Vict.  c.  49,  ss.  3,  4  ;  14  &  15  Vict, 
c.  24  ;  15  &  16  Vict.  c.  49  ;  for 
sites  for  literar)',  scientific  and 
like  institutions,  .stat.  17  k  18 
Vict.  c.  112,  ss.  1,  13,  14;  for 
recreation  grounds  and  play- 
grouiuls,  stat.  22  Vict.  c.  27  ;  for 
sites  for  places  of  worshiji  or 
burial,  stats.  30  &  31  Vict, 
c.  133  ;  36  &  37  Vict.  c.  50. 
.ss.  1,4;  45  .t  46  Vict.  c.  21  ;  for 
dwellinirs  for  tlie  working  classes, 
stat.  53  &  54  Viet.  c.  16.' 

(7i)  Stat.  27   Eli/,   c.    4,   made 
l)erpetual  by  39  Eiiz.  e.  18.  s.  31  : 
.sec   2    Dart    V.    .t    V.    1003   sq. 
6tb  ed. 
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other  valuable  consideration  (o).  The  transfer  of  pro- 
perty as  a  free  ^ift  is  called  a  voluntary  conveyance ; 
while  a  conveyance  or  a  promise  is  said  to  be  made  for 
valuable  consideration,  when  something  is  exacted  in 
return  for  it ;  not  necessarily  the  payment  of  money, 
but  anything  which  is  a  burden  on  the  part}^  accepting 
the  conveyance  or  promise,  and  on  which  the  other 
sets  a  value  (/>).  The  effect  of  this  construction  of  the 
statute  of  Elizabeth  was  that  any  person  who  made  a 
voluntary  settlement  of  landed  property,  even  on  his 
own  children,  might  afterwards  sell  the  same  property 
to  any  purchaser ;  and  the  purchaser,  even  though  he 
had  full  notice  of  the  settlement,  could  hold  the  lands 
without  danger  of  interruption  from  the  persons  on 
whom  they  had  been  previously  settled  (q).  If,  however, 
the  settlement  were  founded  on  any  valuable  considera- 
tion, such  as  that  of  an  intended  marriage,  it  could  not 
be  defeated  (r).  And  if  one,  to  whom  land  had  been 
voluntarily  conveyed,  conveyed  the  same  to  another 
for  value,  the  latter  could  not  be  deprived  of  his  right 
to  the  land  by  subsequent  purchasers  from  the  maker 
of  the  voluntary  conveyance  (&■)•  But  the  judicial 
interpretation  of  this  statute  with  respect  to  voluntary 
conveyances  was  removed  by  an  Act  of  1893,  since  the 
passing  of  which  no  voluntarv  conveyance  of  lands, 
made  J>o))d  fide  and  without  any  fraudulent  intent, 
can  be  defeated  by  reason  of  any  subsequent  purchase 
for  value  {t).  Voluntary  conveyances,  and  also  con- 
veyances tending  to  defraud  creditors,  though  made 

(o)  This  construction  of  the 
Act  was  not  applied  to  volun- 
tary conveyances  to  a  charity  ; 
Ramsay  v.  Gilchrist,  1892,  A.  C. 
41 '2. 

(p)  See  Holmes  on  the  Com- 
mon Law  253,  267—271,  289— 
297  ;  Dart.  V.  &  P.  1003  sq., 
6th  ed.  ;  Wnis.  Pars.  Prop.  159, 
15th  ed. 

(q)  Upton  V.  Basset,  Cro.  Eliz. 
444,  3  Itep.  83  a  ;  Sug.  V.  &  P. 


ch.  22,  s.  1  ;  Sug.  Pow.  ch.  14. 

(?•)  Colvile  V.  Parker,  Cro. 
Jac.  158  ;  Sug.  Pow.  ch.  14. 

(s)  Prodgers  v.  Lanaham,  1 
Sid.  133  ;  Sug.  V.  &  P.  719,  720  ; 
2  Dart.  V.  &  P.  1019,  6th  ed. 

{t)  Stat.  56  &  57  Vict.  c.  21, 
passed  29th  June,  1893,  and 
saving  jirevious  avoidances  of 
voluntary  conveyances  under  the 
rule  in  (question. 
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for  value,  are  liable  to  become  void  as  against  creditors, 
as  will  be  explained  in  treating  of  creditors'  rights  (v). 


Tenant  in  fee  simple  has  the  right  of  free  enjoy-  Free  enjoy- 
ment (x)  to  the  fullest  extent  which  is  consistent  with  ["yauUn  f 
the  security  of  his  neighbours'  persons  and  property  (_?/) .  simple. 
Thus  he  may  open  and  work  mines  (z),  quarry  stone, 
dig  for  gravel,  plough  up  ancient  meadow  land,  cut 
timber,  pull  down  buildings,  and  generally  commit 
what  waste  he  will  (a)  ;  he  may  also  cultivate  his 
lands  as  he  likes,  or  may  build  over  them  at  his 
pleasure  (/>).  But  he  must  not  do  anything  upon  his 
own  land  which  is  a  nuisance  to  his  neighbours ;  as 
carrj'ing  on  any  occupation  which  endangers  their 
lives  or  health,  injures  their  property,  or  unreason- 
ably interferes  with  their  comfort  (r).  And  if  he  bring 
on  to  his  land  anj^  substance,  such  as  water  or  filth, 
which  is  not  naturally  there,  he  must  keep  it  in  at 
his  own  peril  (r/).  As  we  shall  see  hereafter,  the  free 
enjoyment  of  a  tenant  in  fee  may   be  curtailed  by 


(v()  Post,  ell.  xi.  If  a  voluu- 
tiiiy  conveyance  be  not  made 
bond  fide  twelve  months  bel'ore 
the  grantor's  death,  or  if  l>o)id 
fide  possession  be  not  assumed 
by  the  grantee  under  a  volun- 
tary conveyance  immediately 
upon  the  making  thereof,  ami 
thenceforward  returned  to  the 
entire  exclusion  of  the  grantor 
or  of  any  benefit  to  him  by 
contract  or  otherwise,  or  if  a 
voluntary  conveyance  reserve  a 
life  interest  or  power  of  revoca- 
tion to  the  grantor,  estate  duty 
will  be  ])ayable  at  his  doatli  in 
rcs[)eet  of  the  jjrojjcrtv  conveycil  ; 
see  Stat.  57  &  f.S  Vict.  c.  30, 
ss.  1,  2  (1  c) ;  j}ost,  ch.  x. 

(x)  Ante,  )).  2. 

(?/)  Bract.  221  a,  "Licilum  est 
unicuiquo  facere  in  suo  (piod 
ilanuuim  iiijuriosum  non  eveuic't 
viciiio  ;  "  see  Corporalion  of  Brad- 
ford v.  Pickles,  1895,  1  Oh.  145, 
A.  C.  587. 


(~)  Except  gold  and  silver  lioyal  mines, 
mines,  wliieh  belong  to  the 
Crown  ;  The  Case  of  Mines,  1 
Plowd.  310,  336  ;  1  Black.  Comm. 
295  ;  A.-G.  v.  Morgan,  1891,  1 
Ch.  432.     See  ante,  !>.  34. 

(a)  See  2  Inst.  299;  2  Black. 
Comm.  282. 

{b)  See  ante,  p.  C2.  Tiie  erec- 
tion of  new  l)uildings  in  London 
and  otlier  towns,  and  also  in  mauy 
rural  districts,  is,  however,  con- 
trolled by  statute  or  stututorj' 
regulations  ;  -sec  Index  to  Statutes, 
Metropolis  2,  Public  Healtli  3. 
Towns  1  (b  5)  ;  Smith  v.  Chorlei/ 
District  Council,  1897,  1  (}.  B. 
532,  678. 

(c)  See  3  IM.ick.  Comm.  21(3 ; 
Bac.  Abr.  Nuisance  ;  Joyc<!  on 
Injunctions,  i'art  L  ch.  1,  s.  15; 
Kerr  on  Injunctions,  ch.  C  ;  Seton 
on  Judgments,  Gilt — til.'t,  titli  ed. 

(d)  ki/landK  v.  Fhtclicr,  L.  K. 
3  II.  L.  330  ;  Jlaliurd  v.  Tomlin- 
son,    29    Ci».    D.    115;    National 
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the  agreement  of  himself  or  his  predecessors ;  as  in 
the  case  of  land  suhjected  to  rights  of  way,  rights  of 
common,  or  restrictions  in  equity  as  to  its  use. 

According  to  modern  law,  there  is  generally  incident 
to  ownership,  not  only  the  right  of  free  disposition, 
hut  also  the  liahility  to  what  may  he  called  involuntary 
alienation  of  the  thing  owned  at  the  instance  of  the 
owner's  creditors.  And  the  lands  of  a  tenant  in  fee 
simple  are  now  liahle  to  be  taken  to  satisfy  his  debts 
of  every  kind,  not  only  from  his  own  hands  in  his 
lifetime,  but  also  from  the  hands  of  those  entitled 
after  his  death,  and  even  as  w^e  shall  see,  from  the 
hands  of  purchasers  from  him.  The  liability  of  an 
estate  in  land  to  involuntary  alienation  affords  another 
instance  of  a  matter  in  which  the  law^  has  now  attained 
a  certain  uniformity,  but  which  cannot  be  well  under- 
stood apart  from  its  history.  And  the  explanation 
of  creditors'  rights  against  land  involves  a  long  and 
complicated  story.  They  are,  therefore,  reserved  for 
subsequent  consideration,  more  especially  as  they  affect 
all  estates  in  land  (c).  It  may  be  useful,  however,  to 
give  here  the  outlines  of  this  liability  to  alienation  at 
the  instance  of  creditors.  From  the  thirteenth  year  of 
Edward  I.,  one-half  (/),  and  since  the  j^ear  1838  the 
whole  ig),  of  a  man's  freeholds  has  been  liable  to  be 
taken  in  execution  of  a  judgment  (h)  for  debt  or  damages 
against  him  ;  the  creditor  having  the  right  to  hold  the 
land  so  taken  till  his  claim?  be  satisfied  out  of  the 
profits,  and  being  enabled  of  late  years  to  obtain  a  sale 
of  the  property  and  payment  out  of  the  proceeds  (i).  A 
man  has  been  liable  to  be  divested  of  his  freeholds  upon 

Telephone  Co.   v.  Baler,    1893,  2  (g)  Stat.    1   &  2  Vict.   c.    110, 

Ch.   186  ;  see  Pontine  v.  Noakes, 

1894,  2  Q.  B.  281.    This  principle 

has  been  applied  to  overhanging 

trees;    Smith  v.   Giddtj,    1904,   2 

K.  B.  44^. 

(e)  Sec  2>ost,  ch.  xi. 

(/)  Stat.  13  Edw.  I.  c.  IS. 


s.  11. 

(A)  See  ante,  p.  24,  and  n.  (c) 
thereto. 

(i)  Sec  stats.  1  &  2  Vict, 
c.  110,  s.  13  ;  27  &  28  Vict, 
c.  112,  ss.  4—6. 
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hankruptcy  ever  since  a  statute  of  Henry  YIII.  (A)  first 
instituted  bankruptcy  proceedings;  the  gist  of  which, 
as  the  reader  is  probably  aware,  is  the  surrender  of  all 
a  debtor's  j^roperty  for  his  creditors'  benefit.  And  now, 
when  a  man  is  adjudged  bankrupt,  all  his  property 
becomes  divisible  amongst  his  creditors,  and  vests  at 
once  in  a  trustee  for  them  (/).  By  the  common  law, 
as  settled  in  Edward  the  First's  reign,  the  heir  of  a 
tenant  in  fee  simple  was  liable,  to  the  extent  of  the  land 
descended  to  him,  to  satisfy  those  debts  with  the  pay- 
ment of  which  the  late  tenant  had  by  special  contract 
(that  is,  by  sealed  writing  {m)),  expressly  charged  his 
heir.  And  this  liability  was  extended  by  an  Act  of 
William  and  Mary  [n)  to  a  devisee.  Also,  when  testa- 
mentary alienation  was  permitted  (o),  fee  simple  estates 
were  liable  to  debts  charged  thereon  by  the  tenant's 
will.  But  it  was  not  until  the  year  1833  that  they  were 
subjected  to  debts  of  the  deceased  tenant  made  without 
so  binding  his  heir.  Since  then,  however,  fee  simple 
estates,  whether  devised  by  will  or  allowed  to  descend 
to  the  heir,  have  been  liable  to  the  payment  of  all  their 
late  owner's  debts,  including  his  ordinary  debts  incurred 
without  sealed  writing,  which  are  called  simple  contract 
debts  {p).  It  may  also  be  mentioned  here  that  special  down  debts, 
privileges  are  accorded  to  the  Crown  for  the  recovery  of 
debts  due  to  it,  in  the  way  of  seizure  of  the  debtor's  lands. 

So  inherent  in  ownership  is  the  right  of  aliena-   The  li^'ia  and 
tion  {q),  that  it  is  impossible  for   any  owner  to  be   'I'l'lei'i'.'/tiJ^iV^ 
divested  of  it,  and  yet  retain  the  other  advantages  of  iniierent  in 
property.     And  in  the  same  manner  the  liability  of        '^  '^ "''' 
property  to  alienation  for  debt  cannot  by  any  means  be 
got  rid  of  (/•).     So  long  as  any  estate  in  land  is  in  the 
hands    of   any  person,    so    long    does    his    power  of 

(/•)  Stilt.  34  &  35  Hen.  VIII.  c.  4.  (p)  See  .stnts.  3  &  4  Will.  IV. 

(/)  Stat.   46  k  47  Viut.   c.  52,  c.  104;  32  &  33  Vict.  c.  4()  ;  atil,, 

s.  20.  1,|).  29,  57,  74. 
(///)   Aiilf,\)\\.\9'a\.{r).'i'2.n.(d).  (y)  Sue  (f»^',  ]>.  2. 

(/()  Stat.  3  Will.  &  Mary  c.  14.  (/)  2    .laini.     Wills,     S.'.  J    *-/., 

[o)  Ante,  J).  74.  864  sq.,  5th  cd. 

w.ii.p.  6 
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Gift  may  be 
confined  to 
period  of 
personal 
enjoyment. 


Exception. 


disposition  continue  (s),  and  so  long  also  continues  his 
liability  to  have  the  estate  taken  from  him  to  satisfy 
the  demands  of  his  creditors  (t).  And  any  attempt  to 
annex  a  general  restriction  on  alienation  to  a  gift  of  any 
property  is  void,  as  being  repugnant  to  the  gift  (ii) .  It 
is,  however,  possible  to  confine  the  duration  of  a  gift  to 
the  period  to  which  it  can  be  personally  enjoyed  by  the 
grantee.  Thus  one  may  give  land  to  or  in  trust  for 
another  until  he  shall  dispose  of  the  same,  or  shall 
become  bankrupt,  or  until  any  act  or  event  shall  occur 
which  would  cause  his  personal  enjoyment  thereof  to 
cease.  Personal  property  may  be  settled  in  the  same 
way  (x).  And  this  is  frequently  done.  In  such  cases, 
if  the  grantee  become  bankrupt,  or  attempt  to  make 
any  disposition  of  the  property,  it  will  not  vest  in  the 
creditors'  trustee,  or  follow  the  intended  disposition  ; 
but  the  interest  which  had  been  given  to  the  grantee 
will  thenceforth  entirely  cease,  in  the  same  manner  as 
where  lands  are  given  to  a  person  for  life  his  interest 
terminates  at  his  death.  If,  however,  a  man  attempt 
to  settle  his  oicn  property  in  such  a  way  that  he  shall 
enjoy  the  same  until  his  bankruptcy,  on  the  happening 
of  wdiich,  his  interest  therein  shall  cease,  and  the 
property  go  over  to  some  other  person  than  the  creditors' 
trustee,  the  attempted  settlement  will  in  general  be  void 
as  a  fraud  on  the  bankruptcy  laws  (y) .    An  exception  to 


(s)  Litt.  s.  360  ;  Co.  Litt. 
206  b,  223  a. 

(f)  Brandon  v.  llohlnson,  18 
Yes.  429,  433. 

(ii)  See  2  Jarm.  Wills,  855  sq., 
otli  ed.  ;  "Williams  on  Settle- 
ments, 134—136  ;  Re  llosher,  26 
Ch.  D.  801 ;  Re  Bugdalc,  38  CIi.  D. 
176  ;  ^e  JSlliot,  1896,  2  Ch.  353  ; 
ante,  p.  2,  n.  (c)  ;  of.  p.  70,  u.  (q). 

(ft')  Lochjer  v.  Savage,  2  Str. 
947  ;  ExparteHinion.  14  Yes.  598 ; 
Kay,  J.,  Re  Dugdah,  38  Cli.  D. 
176,  180,  181  ;  2  Jarm.  Wills, 
Srt9  sq.,  5tli  ed. 

(y)  Hiyinhotliam  v.  Ilohnc,  19 


Yes.  88;  Merry  v.  Fownall,  1898, 
1  Ch.  306.  See  Lester  v.  Gar- 
land, 5  Sim.  205 ;  Holmes  v. 
Penney,  3  K.  &  J.  90  ;  Brooke  v. 
Pearson,  27  Beav.  181 ;  Knight 
V.  Browne,  7  Jur.  N.  S.  894 ; 
Bx  parte  Mackai/,  L.  R.  8  Ch. 
643  ;  Ex  parte  Jay,  14  Ch.  D.  19  ; 
Re  Dctmold,  40  Ch.  D.  585  ; 
Mackintosh  v.  Pogose,  1895, 1  Ch. 
505  ;  Montefiore  v.  Guedalla.  1901. 
1  Ch.  435  :  Re  Johnson,  1904,  1 
K.  B.  134  :  Davidson,  Prec.  Conv. 
Vol.  III.  108—141,  3rd  ed.  ;  2 
Key  &  Elphinstoue,  Prec.  Coiiv. 
447,  u.,  4th  ed. 
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this  rule  prohibiting  restriction  on  ahenation  occurs  in 
the  case  of  a  woman,  who  is  permitted  to  have  property 
settled  on  her  in  such  a  way  that  she  cannot  when 
married  make  any  disposition  of  it  during  the  cover- 
ture or  marriage  ;  but  this  mode  of  settlement  is  of  a 
comparatively  modern  date  (z).  There  are  also  certain 
cases  in  which  the  personal  enjoyment  of  property  is 
essential  to  the  performance  of  certain  public  duties, 
and  in  which  no  alienation  of  such  property  can  be 
made ;  thus  a  benefice  with  cure  of  souls  cannot  be 
directly  charged  or  encumbered  (a).  So  offices  con- 
cerning the  administration  of  justice,  and  pensions  and 
salaries  given  by  the  State  for  the  support  of  the  grantee 
in  the  performance  of  present  or  future  duties,  cannot 
be  aliened  (h) ;  though  pensions  for  past  services  are, 
generally  speaking,  not  within  the  rule  {<■). 

In  addition  to  the  interest  which  may  be  created  b}^  Husbands 
alienation,  either  voluntary  or  involuntary^  there  are 
certain  rights  conferred  by  law  on  husbands  and  wives 
in  each  other's  lands,  by  means  of  which  the  descent  of 
an  estate,  from  an  ancestor  to  his  heir,  may  partially  be 


{z)  Brandon  v.  liobinson,  18 
Vcfi.  434  ;  Tullctt  v.  Armstrong/, 
1  Beav.  1,  4  ]V[.  &  Cr.  390  ;  Scar- 
borough V.  Borman,  1  Beav.  34, 
4  M.  &  Cr.  377  ;  stat.  45  k  40 
Vict.  c.  75,  s.  19  ;  Wms.  Pei-.s. 
Prop.  480—484,  493,  15th  ed. 

{a)  Stats.  13  Eliz.  c.  20  ;  57 
Geo.  III.  c.  99,  s.  1  ;  1  &2  Vict. 
c.  106,  s.  1  ;  Shaw  v.  Prilchard, 
10  B.  &  C.  241  ;  Lon;/  v.  Slorie, 
3  De  G.  &  S.  308  ;  JlawkUis  v. 
Oal.hercolc,  6  De  G.  M.  k  (\.  1. 
lint  a  .seciuestratioii  of  tlie  protits 
of  a  benefice  may  be  obtained  in 
execution  of  a  judf^inent  against, 
or  on  tiie  banl<ni|>tcy  of,  a  bene- 
liced  clergyman  ;  3  Biaclc.  Coniin. 
418  ;  R.  S.  C.  18S3,  Order.XLIII. 
rr.  3 — 5,  Ajjpendi.x  II.,  No.  7  ; 
Stat.  46  &  47  Viet.  c.  52,  s.  52. 

(h)  Fkirhj  v.  Udlum,  3  T.  Ke].. 


681  ;  Lidderdale  v.  Dulce  of  Mon- 
trose, 4  T.  R.  248  ;  Wells  v. 
Foster,  8  M.  &  W.  149  ;  Apthorpc 
V.  Apthorpe,  12  P.  D.  192  ;  stats. 
5  &  6  Kdw.  VI.  c.  16  ;  49  Geo.  III. 
c.  126.  P>ut,  in  case  of  banlv- 
ruptcy,  the  wliole  or  part  of  tln' 
income  arising  from  any  ollice  or 
pension  of  (lie  bankrui)t  may  In- 
ordered  to  be  paid  to  the  trustcf 
for  division  amongst  the  credi- 
tors ;  Stat.  46  k  47  Vict.  c.  52, 
s.  53  ;  Bx  jMirlc  Ila^ijins,  "J  1 
Ch.  D.  85. 

(c)  M'Curtki/v.  Goold,  1  Bail  .V 
P.eattv,  387  ;  Tun.itallv.  Bouf/il.i/, 
10  Sim.  542;  Wi/lcor^- v.  Tern'U, 
3  Kx.  1).  :V1\  334.  But  see  stats. 
28  k  29  Vict.  c.  73,  .s.s.  4,  5;  44 
k  45  Vict.  c.  58,  s.  141  ;  Lucax  v. 
/furrin,  18  tj».  B.  D.  127;  Croir. 
V.  Br  ice,  22  Q.  B.  J).   129. 

G— 2 
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defeated.  These  rights  will  be  the  subject  of  a  future 
ehai^ter.  If,  however,  the  tenant  in  fee  simple  should 
not  have  disposed  of  his  estate  in  his  lifetime,  or  by  his 
will,  and  if  it  were  not  swallowed  up  by  his  debts,  his 
lands  would,  at  common  law,  descend  (subject  to  any 
rights  of  his  wife)  to  the  heir  at  law.  As  we  have 
seen  (d),  under  the  Land  Transfer  Act,  1897,  a  man's 
estates  in  fee  simple  now  devolve,  on  his  death,  to  his 
executors  or  administrator  in  the  first  instance ;  but  the 
heir's  title  to  succeed  to  them,  if  not  devised  away  from 
him,  is  not  destroyed,  and  if  they  are  not  required  to 
satisfy  the  deceased  tenant's  debts  and  testamentary 
or  administration  expenses,  the  heir  can  require  the 
executors  or  administrator  to  convey  them  to  him.  The 
heir,  as  we  have  before  observed  (e) ,  is  a  person  appointed 
by  the  law.  He  is  called  into  existence  by  his  ancestor's 
decease,  for  no  man  during  his  lifetime  can  have  an  heir. 
Nemo  est  licercs  viventis.  A  man  may  have  an  lieir 
ap'parent  or  an  heir  presumptive,  but  until  his  decease 
he  has  no  heir.  The  heir  apparent  is  the  person  who, 
if  he  survive  the  ancestor,  must  certainly  be  his  heir, 
as  the  eldest  son  in  the  lifetime  of  his  father.  The  heir 
jyresmnptive  is  the  person  who,  though  not  certain  to  be 
pie  ump  ive.  i  -^^^^  ^^  ^^^  events,  should  he  survive,  would  yet  be  the 
heir  in  case  of  the  ancestor's  immediate  decease.  Thus 
an  only  daughter  is  the  heiress  presumptive  of  her 
father  ;  if  he  were  now  to  die,  she  would  at  once  be  his 
heir  ;  but  she  is  not  certain  of  being  heir,  for  her  father 
may  have  a  son,  who  w^ould  supplant  her,  and  become 
heir  apparent  during  the  father's  lifetime,  and  his  heir 
after  his  decease.  An  heir  at  law  is  the  on\j  person  in 
whom  the  law  of  England  vested  property,  whether  he 
would  or  not.  If  I  make  a  conversance  of  land  to  a 
person  in  my  lifetime,  or  leave  him  any  property  by  my 
will,  he  may,  if  he  pleases,  disclaim  taking  it,  and  in 


The  heir  at 
law. 


Heir 

apparent 


Heir 


(d)  Jute,  pp.  29,  74. 


(e)  Ante,  p.  75. 


law. 
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such  case  it  will  not  vest  in  him  against  his  will  (_/). 
But  an  heir  at  law,  immediately  on  the  decease  of  his  an- 
cestor, became  at  common  law  presumptively  possessed. 
or  seised  in  law,  of  all  his  lands  (r/).  No  disclaimer  that  The  heir 
he  might  make  would  have  any  effect,  though,  of  course,  ^"gci^im* 
he  might,  as  soon  as  he  pleased,  dispose  of  the  property 
by  an  ordinary  conveyance.  Under  the  Land  Transfer  The  present 
Act,  1897  (h),  the  heir  still  succeeds  immediately  upon 
his  ancestor's  death  to  the  beneficial  interest  in  the 
lands  held  by  the  ancestor  in  fee  simple  :  but  at  law  the 
estate  of  the  deceased  vests  at  once  in  his  executors,  if 
he  should  have  left  a  will  appointing  executors  (0  ;  and 
they  become  seised  of  the  lands  in  law  in  the  same 
manner  as  the  heir  formerly  became  seised.  And  if  the 
deceased  should  have  left  no  executor,  or  died  intestate, 
his  fee  simple  estates  vest  in  his  administrator  so  soon 
as  appointed  {k).  And  the  heir  does  not  now  acquire 
his  ancestor's  estate  at  law  (0,  until  the  lands  have  been 
conveyed  to  him  by  the  executors  or  administrator.  In 
these  circumstances  it  does  not  appear  that  the  heir  can 
divest  himself  of  his  beneficial  title  ;  but  it  remains  to 
i  be  decided  whether  a  disclaimer  by  the  heir  of  the 
'  benefit  of  a  conveyance  made  to  him  l)y  the  executors 
ij  and  administrator  can  have  any  eflect. 

A  title  as  heir  at  law  is  not  nearly  as  frequent  now 
as  it  was  in  the  times  when  the  right  of  alienation  was 
more  restricted.  And  when  it  does  occur  it  is  often 
established  with  difficulty.  This  difficulty  arises  more 
from  the  nature  of  the  facts  to  be  proved  than  from  any 

(/)  Xicloson   V.    Wovdsworlh,  there  is  no   executor,  the   ostato 

2  iSwaii.st.    365,   372  ;    Mnlloll  v.  still  descends  to  the  heir,  i)endin<,' 

IVilson,  1903,  2  Oil.  404.  the  ajipointnicMt  of  an  adniinis- 

{(j)  \Vatkins   on   Descents,  2"),  trator ;    see  Jt,-  I'illiiujs   I'rusts, 

26  (4th  ed.  34).  26    Cii.    D.    432  ;    lie    Ji'tlfuDiui' 

(/()  Jiitc,  pp.  29,  74.  TrusLs,   36  Ch.    D.   231  ;  Lnrkia 

{i)  lie  I'awlcij  and  Loudon,  and  v.    Drysdah;    1    Victorian   L.    IJ. 

Provincial  Hank,  1900,  1  Ch.  fiS.  (Law)  "164. 

{k)     See     ante,     ])]).    29,    74  ;  (/)  E.xccpt    of    course    in    tho 

WuLS.  Pcrs.  Prop.  422,  4."r2,  4.")0,  case  mentioned   in    the   iireviou.s 

15th  ed.     it  appears  that,  where  note. 
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uncertainty  in  the  law.     For  the  rules  of  descent  have 
now  attained  an  almost  mathematical  accuracy,  so  that, 
if  the  facts  are  rightly  given,  the  heir  at  law  can  at  once 
Gradual  be  pointed  out.     The  accuracy  of  the  law  has  arisen  by 

thellw^of         degrees,  by  the  successive  determination  of  disputed 
descents.  points.     Thus,  in  the  time  of  Henry  II.,  when  the  laws 

of  tenure  were  beginning  to  be  generally  developed  (m), 
an  estate  of  inheritance  held  by  militar}'  tenure  descended 
first  to  the  deceased  tenant's  eldest  or  only  son  ;  whilst 
the  inheritance  of  a  free  sokeman,  if  anciently  divisible, 
was  shared  between  all  his  sons  ;  if  not,  it  passed  to  his 
eldest  or  youngest  son,  according  to  local  custom.  In 
default  of  sons,  all  the  daughters  succeeded  in  equal 
shares,  whether  the  late  tenant  were  sokeman  or  knight. 
If  he  had  left  no  children,  the  descendants  of  children  (n) 
were  the  next  heirs.  In  default  of  lineal  descendants, 
the  brothers  and  sisters  came  in  ;  and  if  they  were  dead, 
their  children  ;  then  the  uncles  and  their  children  ; 
and  then  the  aunts  and  their  children  ;  males  being 
always  preferred  to  females,  and  the  inheritance  of 
males  or  females  in  equal  degree  of  kinship  being 
governed  by  the  same  rules  as  in  the  case  of  sons  or 
daughters  (o).  Bracton,  stating  the  law  of  the  King's 
Court  as  to  the  inheritance  of  land,  gives  descent  to  the 
eldest  of  several  sons  as  the  rule,  and  mentions  the 
case  of  sokemen's  land  anciently  divisible  as  an  excep- 
tion (jj).  As  the  term  free  soliemen  was  not  used  to 
denote  any  but  the  original  class  of  free  sokemen,  a 
limited  and  diminishing  number  of  men,  this  exception 
did  not  become  the  rule  for  land  held  in  socage  in  its 
later  meaning  of  free  tenure  by  certain  service  not 
military.  As  we  have  seen,  the  tenants  in  socage  (in 
this  sense  of  the  word)  included  man}"  whose  services 
were  originallj^  of  a  military  nature  (q).    The  lands  of 

(wi)  Ante,  p.  15.  {p)  Bract,  fo.  62  h,  64,  76  a. 

(n)  Glanv.  vii.  3.  (q)  Ante,  p.  52,  and  n.  (/). 

(o)  Glauv.  vii.  4. 
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these  remained  subject  to  descent  to  the  eldest  son, 
though  their  tenure  lost  its  military  character.  And 
whenever  new  tenures  were  created  of  a  nature  to  be 
classed  as  socage,  the  land  followed  the  general  rule  of 
descent  (r) .  Thus  descent  to  the  eldest  of  several  males 
in  the  same  degree  of  kinship  was  established  as  the 
law  for  all  freehold  land,  whether  held  by  knight's 
service  or  in  socage;  except,  as  we  have  seen,  in  the 
case  of  the  custom  of  gavelkind  (s).  In  Bracton's  time, 
too,  or  shortly  after,  it  was  established  that  all  descen- 
dants in  i)ijiiutuin  of  any  person  who  would  have  been 
heir,  if  living,  were  allowed  to  inherit  by  right  of  repre- 
sentation. Thus,  if  the  eldest  son  died  in  the  lifetime  of 
his  father,  and  left  issue,  tJiat  issue,  though  a  grandson 
or  granddaughter  only,  was  to  be  preferred  in  inheritance 
before  any  younger  son(0.  The  father,  moreover,  or 
any  other  lineal  ancestor,  was  never  allowed  to  succeed 
as  heir  to  his  son  or  other  descendant.  And  it  was 
established  after  Bracton's  time,  that  kindred  of  the 
half-blood  should  be  altogether  excluded  from  inheri- 
tance ((0-  The  rules  of  descent,  thus  gradually  fixed, 
long  remained  unaltered.  Lord  Hale,  in  whose  time 
they  had  continued  the  same  for  about  400  years,  was 
the  first  to  reduce  them  to  a  series  of  canons  (.r) ;  which 
was  afterwards  admirably  explained  and  illustrated  by 
Blackstone,  in  his  well-known  Commentaries  ;  nor  was 
any  alteration  made  till  the  enactment  of  the  Inheritance 
Act,  1833  (y).  By  this  Act,  amongst  other  important 
alterations,  the  father  is  heir  to  his  son,  supposing  the 
latter  to  leave  no  issue ;  and  all  lineal  ancestors  are 
rendered  capable  of  being  heirs  (c) ;  relations  of  the 


(/•)  r.  &   M.    Ilisl.   Knic.  Law,           (.»•)  Ilak-'s    Hist.    Com.     Law, 

ii.  26(5—268.  lilli  eil.,  ]>.  3LS  sy. 

(.s)  Ante,  ji.  59.  (//)  Stat.  3  &  4  Will.  IV.  c.  106, 

(/)  P.   &  M.    Hist.    KiiLC.  Law,        niiiendclhy  22  &  2;i   Virt.  r.  35, 

ii.  281—284.                        '  sss.  19,  20. 

(,«)  r.    &  M.   Hist.   Kn.i,'.  r,aw,           (;)  Stat.  3  .^  iWill.  IV.  c  lit6, 

ii.  284  sq.,  300  mj.  ;  Lilt.  s.  6.             s.  6. 
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half-blood  are  also  admitted  to  succeed,  though  only  on 
failure  of  relations  in  the  same  degree  of  the  whole 
blood  {a).  The  Act  has,  moreover,  settled  a  doubtful 
point  in  the  law  of  descent  to  distant  heirs.  The  rules 
of  descent,  as  modified  by  this  Act,  will  be  found  at 
large  in  the  ninth  chapter. 

(a)  Stat.  3  &  4  Will.  lY.  c.  106,  s.  9. 
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CHAPTER   III. 


OF   AN    ESTATE   TAIL. 


Having  considered  the  incidents  of  the  greatest  Estate  tail, 
estate  of  freehold,  that  in  fee  simple  (the  most  absolute 
property  in  land  which  a  subject  may  enjoy)  (a),  let 
us  proceed  to  examine  the  lesser  estates  of  freehold. 
Of  these  we  shall  first  notice  an  estate  tail,  or  an 
estate  given  to  a  man  and  the  heirs  of  his  body.  This 
is  such  an  estate  as  will,  if  left  to  itself,  descend,  on 
the  decease  of  the  first  owner,  to  all  his  lawful  issue, — 
children,  grandchildren,  and  more  remote  descendants, 
so  long  as  his  posterity  endures, —  in  a  regular  order 
and  course  of  descent  from  one  to  another:  and,  on 
the  other  hand,  if  the  first  owner  should  die  without 
issue,  his  estate,  if  left  alone,  will  then  determine.  An 
estate  tail  may  be  either  (lencval,  that  is,  to  the  heirs  (Jenoralor 
of  his  body  generality  and  without  restriction,  in  which  ^P^^^-'^^- 
case  the  estate  will  be  descendible  to  every  one  of  his 
lawful  posterity  in  due  course ;  or  special,  when  it  is 
restrained  to  certain  heirs  of  his  body,  and  does  not  go 
to  all  of  them  in  general ;  thus,  if  an  estate  be  given 
to  a  man  and  the  heirs  of  his  body  by  a  particular 
wife ;  here  none  can  inherit  but  such  as  are  his  issue 
by  the  wife  specified.  Estates  tail  maj^  be  also  in  tail  Maio  or 
male,  or  in  tail  feiitale ,-  an  estate  in  tail  male  cannot 
descend  to  any  but  males,  and  male  descendants  of 
males ;  and  cannot,  consequently,  belong  to  any  one 
who  does  not  bear  the  surname  of  his  ancestor  from 
whom  he  inherited  :  so  an  estate  in  tail  female  can 

OO  Ante,  p.  G. 
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only  descend  to  females,  and  female  descendants  of 
females  (h).  Special  estates  tail,  confined  to  the  issue 
by  a  particular  wife,  are  not  now  common  :  the  most 
usual  kinds  of  estates  tail  now  given  are  estates  in 
tail  general,  and  in  tail  male.  Tail  female  scarcely 
ever  occurs. 


Donee  in  tail.  The  owner  of  an  estate  tail  is  called  a  donee  in  tail, 
and  the  person  who  has  given  him  the  estate  tail  is 
called  the  donor.  And  here  it  may  be  remarked,  that 
such  correlative  words  as  donor  and  donee,  lessor  and 
lessee,  and  manj^  others  of  a  like  termination,  are  used 
in  law  to  distinguish  the  person  from  whom  an  act 
proceeds,  from  the  person  for  or  towards  whom  it  is 
done.  The  owner  of  an  estate  tail  is  also  called  a 
tenant  in  tail,  for  he  holds  his  land  for  some  lord,  as 
much  as  a  tenant  in  fee  simple  (c),  only  for  a  less 
estate.  But  a  tenant  in  tail  in  possession  of  land  now 
largely  enjoys  the  advantages  of  ownership ;  and,  as 
w^e  shall  see,  it  has  long  been  in  his  power  to  bar  the 
entail,  and  thus  convert  his  estate  into  an  estate  in  fee 
simple.  To  explain  the  nature  of  an  estate  tail  and 
its  incidents,  we  must  refer  briefly  to  its  history. 


Tenant  in 
tail. 


Collateral 
relations 
might  inherit 
a  fee. 


The  reader  has  been  so  far  made  acquainted  with 
the  course  of  descent  of  a  fee  (^0  as  to  be  aware  that, 
as  early  as  the  time  of  Henry  II.,  if  the  tenant  of  a 
fee  left  no  issue,  his  collateral  relations  were  admitted 
to  succeed  as  his  heirs  (e).  So  that  an  estate,  which 
had  been  granted  to  a  man  and  his  heirs,  descended, 
on  his  death,  not  onl}^  to  his  offspring,  but  also,  in 
default  of  offspring,  to  his  other  relations  in  a  defined 
order  of  succession.  Hence  if  it  were  wdshed  to  confine 
the  inheritance  to  the  offspring  of  the  donee,  it  became 


{h)  Litt.  ss.  13,  14,  If),  16,  21  ;  ((/)  Anlc,  p.  19. 

2  Black.  Conui).  113,  114.  (c)  Ante,  p.  86. 

(c)  Ante,  i>p.  6,  7,  37. 
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\  necessary  to  limit  the  estate  expressly  to  him  and  tlie  To  the  donee 
Jteirs  of  Ills  hodij  {/),  making  what  was  then  called  a  of  his  body. 
conditional  gift,  by  reason  of  the  condition  implied  in  A  conditional 
the  donation,  that  if  the  donee  died  without  such  par-  ^ 
ticular  heirs,  or  in  case  of  the  failure  of  such  heirs  at 
any  future  time,  the  land  should  revert  to  the  donor  (//). 
Such  a  condition  was  especially  implied  in  a  gift  of 
land  in  frank  marriage  (Ji).     In  such  cases,  therefore, 
the  collateral  relations  of  the  donee  could  never  inherit 
the  land  as  his  heirs  :  for  if  his  issue  failed,  the  donor 
might  resume  possession  of  the  land  (i).     But,  as  in 
the  case  of  simple  fees  (k),  the  donee  of  a  fee  granted 
by  such  a  conditional  gift  gradually  acquired  the  power 
of  alienating  the  land,  first,  as  against  his  issue,  and 
then  as  against  his  lord.    For  when  one  seised  of  land 
in  fee  simple  gave  it  to  another  and  the  heirs  of  his 
body,  this  was  necessarily  accomplished  by  subinfeuda- 
tion, and  the  donor  and  his  heirs  remained  the  lords 
of  the  donee  and  the  heirs  of  his  body,  who  became 
their  tenants  (/). 

The  doctrine,  that  the  heir  can  only  claim  by  sue-  Growth  of 
cession,  not  by  purchase  {ni),  was  applied  to  conditional  !v°iei^at?n" 
as  well  as  simple  fees  {n).     This  enabled  the  donee  of  liuni  given  to 
land  to  himself  and  the  heirs  of  his  bod}^  to  dispose  ihe  heil-s  of 
of  the  land  as  against  such  heirs  (o).    If,  however,  the  *''•'*  '""'.^'• 
donee  had  no  such  heir,  or  if  he  had  such  an  heir,  who 
afterwards  died  without  issue,  the  intention  of  the  gift 
was,  in  either  case,  that  the  land  should  revert  to  the 
donor.     No  alienation  by  the  donee  was  allowed  to 
prevent  this  in  the  former  case  {p)  :  Iml  in  the  latter 

(/')  liract.  J'o.  17  h,  17  a,  08  1.,  (/•)  Ai,t>,  \:  t;7. 

69  a  ;  Co.  \Mt.  -290  1.,  ii.  (1),  V.  1.  {/)   .////<■,  p.  SS. 

{(/}  2    Black.    Coiiiiii.    110;  see  (;/()   Jute,  \>.  iiS. 

P.    &    M.    Hist.     Kiig.    Law,    ii.  (;/)   I5rac-t.  fo.  ]?  1.. 

16  —  19.  {»)   I'.iiKtou's    Note    Book,  casi- 

(h)  A)dr,    p.     67;      IWact.    To.  r.tH;  ;    V.    I',.    11    Ivlw.    III.   W    a. 

20  1..  l.I.  i:!. 

(/)  J3ract.  Co.  6'."  a.  ( /-)   Fit/.  .\\<\-.   Fdiuutlon,  63. 
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case  it  was   otherwise.      For  early  in  the  reign   of 

Edward  I.  it  seems  to  have  been  considered  that,  in 

the  case  of  a  gift  of  land  to  a  man  and  the  heirs  of  his 

."body,  or  a  similar  conditional  gift,  the  birth  of  issue 

I  was  a  performance  of  the  condition,  so  as  to  enable  the 

Idonee  to  alien  in  fee.    Upon  the  birth  of  issue  therefore 

the  donee  could  dispose  of  the  land  to  another  and  his 

'  heirs  generally ;  and  it  was  held  that  such  alienation 

f would  prevent  the  land  from  reverting  to  the  donor, 
if  the  issue  of  the  donee  came  afterwards  to  an  end  (q). 
So,  too,  if  the  donor  had  given  over  the  land  to  some 
third  person  in  case  of  the  failure  of  issue  of  the  first 
donee, — conferring  what  was  afterwards  known  as  an 
estate  in  yemaijidcr  expectant  on  the  determination  of 
the  interest  of  the  first  donee  (i-) , — it  appears  that  aliena- 
tion by  the  first  donee  after  the  birth  of  issue  might 
have  deprived  such  third  person  of  his  right  to  have 
the  land,  if  the  issue  failed.  The  original  intention  of 
such  gifts  was  therefore  in  a  great  measure  defeated ; 
originally,  on  failure  of  the  issue  the  lands  reverted  to 
the  donor,  or  remained  to  the  person  whom  the  donor 
had  appointed  to  succeed  in  that  event ;  but  now 
nothing  was  requisite  but  the  mere  birth  of  issue  to 
give  the  donee  a  complete  power  of  disposition. 

The  mere  existence  of  an  expectant  heir  having  thus 
grown  up  into  a  reason  for  alienation,  the  barons  of  the 
time  of  Edward  I.  began  to  feel  how  small  was  the 
possibility  that  the  lands,  which  they  had  granted  by 
conditional  gifts  to  their  tenants  and  the  heirs  of  their 
bodies,  should  ever  revert  to  themselves  agam ;  whilst 

q)  Stat.  13  Edw.  I.  c.  1,  pre-  fo.  294  (§  53),  295  (§  4);   Britton 

amble  :  Fitz.  Abv.  Forniedoii,  62,  (ed.  Nichols),  vol.  ii.  p.  152  aud 

65  ;  riowd.  246  ;  Co.  Litt.  19  a  ;  note  {m)  ;  Minor,  cli.  v.  sect.  5. 
2  lust.  333.     Conveyance  by  fine  {>■)  As  to  such  gifts,  see  Bract. 

{ante,  p.  71,  n.  (;))  seems  to  have  fo.  IS  b,  67  a,  69  a,  262  b;  Mait- 

been   used    to    bar    the    donor's  land,   L.  Q.  R.  vi.  22  ;  P.  &  M. 

right  to    the    reversion    of    the  Hist.  Eng.  Law,  ii.  23 — 25. 
lauds  ou  failure  of  issue  ;  Fleta, 
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at  the  same  time  they  perceived  the  power  of  their 

own  famihes  weakened  by  successive  ahenations.     To 

remedy  these  evils,  it  was  enacted  in  the   reign  of 

Edward  I,  by  the  famous  statute  De  Donis  Condition-  statute  De 

ahbus  (s), — and  no  doubt  as  was  then  thought  finally  '^"'"*- 

enacted, — that  the  will  of  the  donor,  according  to  the 

form  in  the  deed  of  gift  manifestly  expressed,  should 

be  from  thenceforth  observed ;  so  that  they,  to  whom 

the  tenement  was  given,  should  have  no  power  to  alien 

it,  whereby  it  should  fail  to  remain  unto  their  own  issue 

after  their  death,  or  to  revert  unto  the  donor  or  his 

heirs,  if  issue  should  fail.  -  .  j  ^ 

Since  the  passing  of  this  statute,  an  estate  given  to  a  Fee  tail. 
man  and  the  heirs  of  his  body  has  been  always  called  an 
estate  tail,  or  more  properly,  an  estate  mfee  tail  {fcudiDn 
talliatiim).  The  word  tail  is  derived  from  the  French 
word  taillcr,  to  cut,  the  inheritance  being  by  the  statute 
De  Doiiis,  cut  down  and  confined  to  the  heirs  of  the 
body  strictly  (0  ;  but,  though  an  estate  tail  still  bo.irs 
a  name  indicative  of  a  restriction  of  the  inheritance  from 
any  interruption  in  its  course  of  perpetual  descent  from 
father  to  son,  we  shall  find  that  in  fact  the  right  to 
establish  such  exclusive  perpetual  descent  has  long  since 
been  abolished.  When  the  statute  began  to  operate,  the  inconveni- 
inconvenience  of  the  strict  entails,  created  under  its  enuiis^  ^'^"'^' 
authority,  became  sensibly  felt;  children,  it  is  said,  grow 
disobedient  when  they  knew  they  could  not  be  set  aside ; 
farmers  were  deprived  of  their  leases ;  creditors  were 
defrauded  of  their  debts ;  and  innumerable  latent  entails 
were  produced  to  deprive  purchasers  of  the  land  they 
had  fairly  bought ;  treasons  also  were  encouraged,  as 
estates  tail  were  not  liable  to  forfeiture  lonuer  than  for 


(.s)  Stat.  1:3  VaUw  I.  c.  1,  calli'd  3-J7  a,  ii.  (•_')  ;  Wrij,'lif3  Tenures. 

also  thu  Statute   of  Westiuiiistrr  1S7;      "2      lilaek.      Conmi.      ll'J: 

the  Socoiul.  V.  fc   .M.  Hist.   Eiig.   Law,   ii.  1'.'. 

(/)  Litt.   s.  IS  ;  I'o.  Lilt.  18  1.,  n.  {&). 
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Alienjition  by 
tenant  in  tail. 


Principle  of 
recompense 
in  value  bar- 
ring issue  in 
tail. 


Taltarmii 
case. 


the  tenant's  life  (»).  The  nobinty,  however,  would  not 
consent  to  a  repeal,  which  was  many  times  attempted  by 
the  commons  (.r),  and  the  Act  has  never  been  directly 
repealed.  But  at  length  means  were  found  of  evading 
its  operation;  for  the  judges,  in  construing  the  statute, 
had  admitted  a  principle,  which  afterwards  gave  a  handle 
to  overturn  it  altogether.  It  was  held  that  if  the  tenant 
in  tail  disposed  of  the  land,  but  left  assets,  or  lands  of 
equal  value,  to  his  issue,  the  issue  were  bound  to  abide 
by  his  alienation  of  the  entailed  lands  (j/).  This  seems 
fair  enough,  but  the  principle  of  recompense  in  value 
was  afterwards  extended  so  as  to  bar  the  issue  from 
asserting  their  rights  to  the  entailed  lands,  if  a  mere 
jiuhjmcut  had  been  given  entitling  them  to  recover  from 
some  other  person  lands  of  equal  value  instead.  It  is 
uncertain  when  this  extension  of  the  principle  was  first 
.  admitted  (,-~)  :  but  it  was  recognized  in  a  case,  called 
Taltarinns  case,  decided  in  the  twelfth  year  of  the  reign 
of  King  Edward  IV.  (a).  And  as  the  principle  so 
extended  was  allowed  to  hold  good,  although  the 
judgment  for  recovery  in  value  had  been  obtained  by 
collusion  with  the  tenant  in  tail,  the  result  was  to 
secure  the  practical  abolition  of  the  law  of  entail.  For 
it  became  possible  for  any  one  possessed  of  land  as 
tenant  in  tail  to  get  rid  of  the  entail  by  taking  the 
requisite  judicial  proceedings. 


B}^  the  common  law,  final  judgment  for  the  recovery 
of  land  in  a  writ  of  right,  the  highest  form  of  real  action, 
was  not  only  conclusive  of  the  right  to  the  land,  as 
between  the  parties  to  the  action,  but  barred  all  other 


{u)  2  Black.  Comm.  116. 

(x)  2  Cru.  Rec.  9,  10, 
.3rd  ed. 

(v)  2  Cru.  r.ec.  214—217  ; 
Litt.  s.  712;  Co.  Litt.  373  b, 
note  (2),  374  b. 

(s)  See  an  article  hy  Sir  H.  W. 


Elpliinstone,  L.  Q.  E.  vi.  280. 

(«)  Y.  B.  12  Edw.  lY.  19, 
translated  in  Tudors  Leading 
Cases  on  I'eal  Property,  69,^, 
3rd  ed. ;  Cru.  l!ec.  217 — "^19;  see 
L.  Q.  Pt.  ix.  1,  xii.  3U]. 
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persons'  claims  unless  promptly  asserted  {I)).  This 
afforded  to  a  tenant  in  possession  of  land  an  opportunity, 
in  certain  cases,  of  defeating  the  lawful  claims  of  others 
to  the  land,  hy  suffering  a  recovery  of  the  land  to  be  Suffering  a 
obtained  in  a  collusive  action  brought  against  him.  Such  •ecovery. 
proceedings  were  in  fact  used  to  deprive  termors  of  their 
leases,  and  by  ecclesiastics  to  evade  the  statute  of 
Mortmain  (c),  until  it  was  j)rovided  by  statute  (d)  that 
in  such  cases  collusive  recoveries  might  be  falsified,  or  ^ 
annulled  (e).  And,  under  the  statute  De  Donis,  if  a 
tenant  in  tail  merely  suffered  judgment  for  the  recovery 
of  his  lands  to  be  obtained  in  a  friendly  action  against 
him,  it  was  held  that  his  issue  after  his  death  might 
falsify  the  recovery,  and  gain  possession  of  the  entailed 
lands  (/).  Eecourse  was  had  therefore  to  the  law  of 
warranty  (//),  whereby  one,  who  had  warranted  the  title  Warranty, 
to  lands  given  by  him  to  another,  was  liable  to  be  i-ourlted  Vouching  to 
to  icar ratify,  that  is,  called  upon  to  defend  anj^  action  ^^''^^'I'^^^^y- 
brought  to  recover  the  lands,  and  to  be  adjudged  to 
render  to  his  donee  lands  of  equal  value,  if  he  failed  in 
his  defence  (h).  The  tenant  in  tail  then,  on  the  collu- 
sive action  being  brought,  vouched  to  warranty  some 
third  person,  presumed  to  have  been  the  original  grantor 
of  the  estate  tail.  This  third  person  was  accordingly 
called  upon ;  who,  in  fact,  had  had  nothing  to  do  with 
the  matter  ;  but,  being  a  party  in  the  scheme,  he 
appeared  in  Court  and  admitted  the  alleged  warranty, 
and  then  allowed  judgment  to  go  against  liini  by  di'fault. 
"Whereupon  judgment  was  given  for  the  demandaiil  or 
plaintiff,  to  recover  the  lands  from  the  tenant  in  tail ; 
and  the  tenant  in  tail  had  judgment  empowering  him  to 
recover  a  recompense  in  lands  of  cqiutl  rahd'  from  the 

(b)  See    ante,     p.    71,    n.    (;:)  ;  (c)  L'ru.  Ilec.  2 — 1,  187,  iiotJ. 
K.    N.    B.    6  ;    Co.   Litt.   -254    b;  (/)   l.itt.    ss.     G88— 690  ;    Co. 
P.  k.  M.  Hist.  Eiif,'.  L;iw,  ii.  7'>.  Litt.  3(il  a. 

(c)  See  ante,  i»i).  f>'i,  75.  (</)  See  ante,  pp.  38,  fi7. 

((/)  See  stilts.  «    K(l\v.  L  ell;  (//)  See  Glaiiv.  lib.  iii.  ;  IJni.'l. 

13    K.hv.  L  c.  3,  4.  32  ;  21    il.n.        lo.  380  .«/. 
Vin.  e.  lo;  Co,  Litt.  40  a. 
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Entail  barred. 


The  reversion 
barred. 


And  re- 
mainders. 


defaulter,  who  had  thus  cruelly  failed  in  defending  his 
title  (/).  If  any  such  lands  had  been  recovered  under 
the  judgment,  they  would  have  been  held  l)y  the  tenant 
for  an  estate  tail,  and  would  have  descended  to  the  issue, 
in  lieu  of  those  which  were  lost  by  the  warrantor's 
default  (A).  But  the  defaulter,  on  whom  the  burden 
was  thus  cast,  was  a  man  who  had  no  lands  to  give, 
some  man  of  straw,  who  could  easil}'  be  prevailed  on  to 
undertake  the  responsibility ;  and,  in  later  times,  the 
crier  of  the  Court  was  usually  employed.  Still,  on  the 
principle  above  stated  (/) ,  the  mere  j  udgment  f or  recovery 
in  value  was  held  to  preclude  the  issue  from  subse- 
quently asserting  their  right  to  the  lands ;  so  that  their 
claim  was  effectually' defeated,  and  the  estate  tail  was 
said  to  be  haired.  And  not  only  were  the  issue  barred 
of  their  right,  but  the  donor,  who  had  made  the  grant, 
and  to  W'hom  the  lands  w'ere  to  revert  on  failure  of  issue, 
had  his  reversion  barred  at  the  same  time  (ni).  So  also 
all  estates  which  the  donor  might  have  given  to  other 
persons,  expectant  on  the  decease  of  the  tenant  in  tail 
without  issue  (and  which  estates,  as  we  have  seen  (n), 
are  called  remainders  expectant  on  the  estate  tail),  were 
equally  barred.  The  demandant,  in  whose  favour  judg- 
ment was  given,  became  possessed  of  an  estate  in  fee 
simple  in  the  lands;  for  in  a  recovery  the  lands  were 
always  claimed  in  fee  simple  (o),  and  the  demandant, 
being  a  friend  of  the  tenant  in  tail,  of  course  disposed 
of  the  estate  in  fee  simple  according  to  his  wishes. 


Such  a  piece  of  solemn  juggling  could  not  long  have 
held  its  ground,  had  it  not  been  supported  by  its  sub- 
stantial benefit  to  the  community  ;  but,  as  it  was,  the 
progress  of  events  tended  only  to  make  that  certain 
which  at  first  was  questionable;  and  proceedings  on  the 


(i)  Co.     Litt.    361    b  ;    Black. 
Conini.  358. 

{k)  2  Black.  Conini.  360. 
(I)  Ante,  p.  94. 


()»)  2  Black.  Comm.  360  ;  Cru. 
Rec.  187,  258. 
In)  Ante,  }).  92. 
(o)  Co.  Litt.  9  b  ;  Cru.  Rec.  15. 


OF    AN    ESTATE    TAIL.  97 

principle  of  those  above  related,  under  the  name  of 
suffering  common  recoveries,  maintained  their  ground  Common 
and  long  continued  in  common  use  as  the  undoubted  '^^^^^'  '• 
privilege  of  every  tenant  in  tail.  The  right  to  suffer 
a  common  recovery  was  considered  as  the  inseparable 
incident  of  an  estate  tail,  and  ever}-  attempt  to  restrain 
this  right  was  held  void  (j)).  Complex,  however,  as 
the  proceedings  above  related  may  appear,  the  ordinary 
forms  of  a  common  recovery  in  later  times  were  more 
complicated  still ;  for  it  was  found  expedient  not  to 
bring  the  collusive  action  against  the  tenant  in  tail 
himself,  but  that  he  should  come  in  as  one  vouched  to 
warranty  {q).  The  lands  were,  therefore,  in  the  first 
place  conveyed,  by  a  deed  called  the  recovery  deed,  to 
a  person  against  whom  the  action  was  to  be  brought, 
and  who  was  called  the  tenant  to  the  jn'^scijje  or  writ  (/■)•  Tcnant",to  the 
The  proceedings  then  took  jjlace  in  the  Court  of  Common  l^'^^^P^' 
Pleas,  which  had  an  exclusive  jurisdiction  in  all  real 
actions.  A  regular  writ  was  issued  against  the  tenant 
to  the  jjrcccipe  by  another  person,  called  the  demandant ;  Demaiulant, 
the  tenant  in  tail  was  then  vouched  to  warranty  by  the 
tenant  to  the  pra'cipe.  The  tenant  in  tail,  on  being 
I  vouched,  then  vouched  to  warranty  in  the  same  way  the 
crier  of  the  Court,  who  was  called  the  common  vouchee. 
The  demandant  then  craved  leave  to  imparl  or  confer 
with  the  last  vouchee  in  private,  which  was  granted  by 
the  Court ;  and  the  vouchee,  having  thus  got  out  of 
Court,  did  not  return ;  in  consequence  of  which  judg- 
ment was  given  in  the  manner  before  mentioned,  on 
which  a  regular  writ  was  directed  to  the  sheriff"  to  pul 

{p)  Mari/  PortiiujI.oHs  case,  10  veyance   to   tlie    tenant    to    the 

Rei).  35  1)  ;  Co.  \AiX.  224  a,  379  1),  priecipe  appeared  to  l)e  executcil 

n.  (1);  Fearne  C.  R.  2t)0 ;  2   HI.  before    tlie   end   of  the   term    in 

Com.     116  ;     Dairkins    v.    Lord  wliicli  tlie  recovery  wa.s  .suH'ereil  : 

Peiirhipi,   6  Ch.    1).   318,  4   Apj).  1    I're.st.    Con.  (il  sr/.   ;  O'oodrii//,' 

Gas.  51.  d.    JJurton   v.   Jiufhi/,   5   T.  R.p. 

(q)  See  Cru.  Kec.  244  sij.  177.     Recoveries,    liein<;  in   foini 

(r)  By  stat.  14  Geo.  II.  c.  20,  judiciiil    ))rocee(lin{.;.><,   could   only 

commonly    called     Mr.     I'ijjott's  lie  sullVred  in  ti-rm  time. 
Act,  it  was  suHicient  if  the  con- 

W.U.P.  7 
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Recoveries 
abolished. 


A  tine. 


the  demandant  into  possession  (.s).  The  proceedings,  as 
\  may  be  supposed,  necessarily  passed  through  numerous 
liands,  so  tliat  mistakes  were  not  unfrequently  made, 
and  great  expense  was  always  incurred  (f).  To  remedy 
this  evil  an  Act  of  Parliament  (k)  was  accordinglypassed 
in  the  year  1833,  on  the  recommendation  of  the  com- 
missioners on  the  law  of  real  property.  This  Act, 
which  in  the  wisdom  of  its  design,  and  the  skill  of  its 
execution,  is  quite  a  model  of  legislative  reform,  abolished 
the  whole  of  the  cumbrous  and  suspicious-looking 
machiner}'  of  common  recoveries.  It  has  substituted 
.  in  their  place  a  simple  deed,  executed  by  the  tenant 
in  tail  and  inrolled,  formerly  in  the  Court  of  Chancery, 
and  now  in  the  Central  Office  of  the  Supreme  Court  (x)  : 
by  such  a  deed,  a  tenant  in  tail  in  possession  is  now 
enabled  to  dispose  of  the  lands  entailed  for  an  estate 
in  fee  simple  ;  thus  at  once  defeating  the  claims  of  his 
\  issue,  and  of  all  persons  having  any  estates  in  remainder 
or  reversion. 

1  A  common  recovery  was  not,  in  later  times,  the  only 
way  in  which  an  estate  tail  might  be  barred.  There 
was  another  assurance  as  effectual  in  defeating  the 
claim  of  the  issue,  though  it  was  inoperative  as  to 
the  remainders  and  reversion.  This  was  a  fine.  The 
nature  of  a  fine  and  its  effect  in  barring  all  claims  to 
the  land  not  made  within  a  year  and  a  day  afterwards 
h  ave  been  previously-  explained  (y).  If  a  fine  were  levied 
of  entailed  lands,  the  rights  of  the  issue  and  of  those 
to  whom  the  reversion  belonged,  were  expressly  saved 
by  the  statute  De  Bonis  (z)   from  being  barred  under 


(s)  Cm.  Rec,  ch.  1,  p.  12. 

it)  See  1st  Eepoit  of  Real  Pro- 
perty Comuiissioiiers,  25. 

(li)  "  An  Act  for  tlie  abolition 
of  fines  and  recoveries,  and  for 
tlie  substitution  of  more  simple 
modes  of  assurance."  Stat.  3  & 
4  Will.  IV.  c.  74,  drawn  by  Mr. 
Brcdie  ;  1  Hayes's  Conveyancing;, 
155. 


{x)  The  inrolnient  must  be 
witliin  six  calendar  months  after 
tiie  execution  ;  sect.  41.  See 
sect.  74  ;  stats.  36  &■  37  Vict, 
c.  66,  ss.  16,  77  ;  42  &  43  Vict, 
c.  78  ;  R.  S.  C,  1883,  Ord.  LXI. 
r.  ii. 

(y)  Ante,  pp.  71,  n.  {z).  92. 
n.  (7). 

(z)  Stat.  13  Edw.  I.  c.  1. 
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the  old  doctrine  of  non-claim.  The  power  of  barring 
future  claims  was  taken  from  fines  in  the  reign  of 
Edward  III.  (a)  ;  but  it  was  again  restored,  with  an 
extension,  however,  of  the  time  of  claim  to  five  years, 
by  statutes  of  Eichard  III.  (h)  and  Henry  YII.  (r)  ;  by 
which  statutes  also  provision  was  made  for  the  open 
proclamation  of  all  fines  several  times  in  Court,  during  Proclama- 
which  proclamation  all  pleas  were  to  cease ;  and  in  order  *'°"^' 
that  a  fine  might  operate  as  a  bar  after  non-claim  for 
five  years,  it  was  necessary  that  it  should  be  levied  with 
proclamations  ((/).  A  j  udicial  construction  of  the  statute 
of  Henry  VII.  (c),  quite  apart,  as  it  should  seem,  from 
its  real  intention  (/),  gave  to  a  fine  by  a  tenant  in  tail 
the  force  of  a  bar  to  his  issue  after  non-claim  by  them 
for  five  years  after  the  fine  ;  and  this  construction  was 
confirmed  by  a  statute  of  the  reign  of  Henr}^  YIII., 
which  made  the  bar  immediate  (g).  Since  this  time 
the  effect  of  fines  in  barring  an  entail,  so  far  as  the 
issue  were  concerned,  remained  unquestioned  till  their 
abolition  ;  which  took  place  at  the  same  time,  and  by  Fines 
the  same  Act  of  Parliament  (/<),  as  the  abolition  of 
common  recoveries.  A  deed  inrolled  in  the  Central 
Ofiice  of  the  Supreme  Court  (/)  is  now  substituted,  as 
well  for  a  fine,  as  for  a  common  recovery. 

(«)  Stat.  34  Kihv.  III.  c.   16,  a  (c)  Hro.   Al.r.   tit.  Fine,  \>\.  1  ; 

curiou.s  .si)ecinien  of  the  conci.st;-  Dyer,  3  a  ;  Co.  Litt.  121  a,  ii.  (1)  ; 

uc-ss   of  ancient  Act.s  of  Pailia-  Cruise  on  Fines,  173. 
nient.     Tiiis  is  tlie  wliole  of  it:  (/)  4  Reeve's  Hist.  Eng.  Law, 

"  A1.S0   it   is   accorded    that   the  13.5,138;  1  Ilallani's  Const.  Jlist. 

plea  of  non-claim  of  lines,  which  14,  17.     The  deej)  ilesifjns  attri- 

froni  hcncefortli  shall   l)e  levied,  liiited    hy    Blacl^stone   (2    Black, 

shall  not  1)0  taken  or  holdeu  fur  Cunnn.      118,     3.14)     and     some 

any  liar  in  lime  to  come."  others    to     Ihuiry    VII.    in    jiro- 

{h)  1  Kic.  ill.  c.  7.  curing  the  passing  of  this  statute, 

(c)  4  Hen.  VII.  c.  24  ;  see  also  are  shown  by  the  aliove  writers 

stat.  31  Eliz.  c.  2.  to  •  have   most  probably   had  no 

{d)  By  stat.  11  &  12  Vict.  c.  70,  existence, 
all  fines  heretofore  levied  in  the  (g)  32  Henry  VIII.  c.  36. 

Court  of  Cduimou   Pleas  shall  be  (h)  3  &  4  Will.  IV.  c.  74. 

ronclusividy  deemed  to  have  been  (/)  Stats.   36  &  37  Vict.  c.  66, 

levied    with    proclamations,    and  ss.  16.  77  ;  42  &  43  Viet.  e.  78  : 

shall  have  the  force  and  effect  of  K.  S.  C,  1883.  Crd.  L.XI..  r.  0. 
lines  with  proclamations. 
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Settlements;. 


Primo- 
seniture. 


Altlioiiifh  strict  and  continuous  entails  havelong been 
virtually  abolished,  their  remembrance  seems  still  to 
linger  in  many  country  places,  where  the  notion  of  licir 
land,  that  must  perpetually  descend  from  father  to  son, 
is  still  to  be  met  with.  It  is  needless  to  say  that  such 
a  notion  is  quite  incorrect.  In  families  where  the 
estates  are  kept  up  from  one  generation  to  another, 
settlements  are  made  every  few  years  for  this  purpose  ; 
thus  in  the  event  of  a  marriage,  a  life  estate  merely  is 
given  to  the  husband ;  the  wife  has  an  allowance  for 
pin-money  during  the  marriage,  and  a  rent-charge  or 
annuity  by  way  of  jointure  for  her  life,  in  case  she 
should  survive  her  husband.  Subject  to  this  jointure, 
and  to  the  payment  of  such  sums  as  may  be  agreed  on 
for  the  portions  of  the  daughters  and  younger  sons  of 
the  marriage,  tJie  eldest  son  n-lio  viaij  be  born  of  the 
marriage  is  made  by  the  settlement  tenant  i)i  tail.  In 
case  of  his  decease  without  issue,  it  is  provided  that  the 
second  son,  and  then  the  third,  should  in  like  manner 
be  tenant  in  tail,  and  so  on  to  the  others  :  and  in  default 
of  sons,  the  estate  is  usually  given  to  the  daughters  (j). 
By  this  means  the  estate  is  tied  up  till  some  tenant  in 
tail  attains  the  age  of  twenty-one  years ;  when  he  is 
able  wdth  the  consent  of  his  father,  who  is  tenant  for 
life,  to  bar  the  entail  with  all  the  remainders.  Dominion 
is  thus  again  acquired  over  the  property,  which  dominion 
is  usuall}"  exercised  in  a  re-settlement  on  the  next  gene- 
ration ;  and  thus  the  property  is  preserved  in  the  famil}-. 
Primogeniture,  therefore,  as  it  obtains  among  the  landed 
gentry  of  England,  is  a  custom  onl}^,  and  not  a  right ; 
though  there  can  be  no  doubt  that  the  custom  has 
originated  in  the  right,  which  was  enjoyed  by  the  eldest 
son,  as  heir  to  his  father,  in  those  days  when  estates 
tail  could  not  be  barred.  Primogeniture,  as  a  custom, 
has  been  the  subject  of  much  remark  (A) .    AYhere  family 


{j)  See  the  form  of  a  deed  of  (^•)  See  2  Adam  Smith's  "Wealth 

settlement  given  in  Part  VI.  jiost.        of  Nations,  181,  M'C'ullocli's  ed. 
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honours  or  family  estates  are  to  be  preserved,  some  such 
device  appears  necessary.  But,  in  other  cases,  strict 
settlements  of  the  kind  referred  to  seem  fitted  rather  to 
maintain  th'e  posthumous  pride  of  present  owners,  than 
the  welfare  of  future  generations.  The  policy  of  the 
law  is  now  in  favour  of  the  free  disposition  of  all  kinds 
of  property ;  and  as  it  allows  estates  tail  to  he  barred, 
so  it  will  not  permit  the  object  of  an  entail  to  be  accom- 
plished by  other  means,  any  further  than  can  be  done 
by  giving  estates  to  the  unborn  children  of  Uvinfi  persons. 
Thus,  an  estate  given,  after  the  death  of  an  unhorn  child, 
to  his  children,  would  be  absolutely  void  {I).  The  desire  a  petpetuity. 
of  individuals  to  keep  their  name  in  memory  has  often 
been  opposed  to  this  rule  of  law,  and  many  shifts  and 
devices  have  from  time  to  time  been  tried  to  keep  up  a 
perpetual  entail,  or  something  that  might  answer  the 
same  end  (//()•  But  such  contrivances  have  invariably 
been  defeated :  and  no  i)lan  can  be  now  adopted  by 
which  lands  can  with  certainty  be  tied  up,  or  fixed  as  to 
their  future  destination,  for  a  longer  period  than  the 
lives  of  existing  persons  and  a  term  of  twenty-one  years 
after  their  decease  {n). 

Whenever  an  estate  tail  is  not  an  estate  in  possession  When  the 
but  is  preceded  by  a  life  interest  to  be  enjoyed  by  some  preceded  by  a 
other  person  prior  to  the  possession  of  the  lands  by  the  ^'^'^  mteiest. 
tenant  in  tail,  the  power  of  such  tenant  in  tail  to  acquire 
an  estate  in  fee  simple  in  remainder  expectant  on  the 
decease  of  the  tenant  for  life  is  subject  to  some  limita- 
tion.    In  the  time  when  an  estate  tail,  together  with    'he  cuncur- 
the  reversion,  could  only  be  barred  by  a  recovery,  it  was  Hist  tenant 
absolutely  necessary  that  the  first  tenant  for  life,  wlio 

and  M'CuU.xdi'.s  n.   xix.,  vol.  4,  ]   Kast,  452;   Whllh,/ v.  Milrlidl, 

p.  441.    See  alho  Tiaites  de  Le^'is-  44  Ch.  I).  Sf). 
lation   Civile  et   IV-nale,  ouvnij^u  (hi)  See  Feanie,  ■J.');j  .vy.  ;  .>/«//;- 

extrait  des    Manu.sciits  de    Ben-  waring  v.  Bivrtcr,  5  V'es.  458. 
thani,     par     Diinioiit,     toni.      J,  (?t)  Feaine.  C,  R.  A'iO  sq.     The 

p.  307.  ])eri<)d   of    f^estation    is   also   in- 

{l)  llay  V.  Eavl  <if  CucciUni,  '■)  eluded,  if  ;,'est:ilic)n  exist  ;  Cinhll 

T.  Rcj).  SG;  Bruilfiidl  v.  ElUr-t,  v.  I'uhinr.  7  r.li.i^h.  N.  S.  -JO-J. 


for  lifi 
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Protector. 


His  consent 
required  to 
bar  re- 
mainders and 
reversions. 


had  the  possession  of  the  lands,  should  concur  in  the 
proceedings ;  for  no  recovery  could  be  suffered,  unless 
on  a  feigned  action  brought  against  the  tenant  seised  of 
the  freehold  (o).  This  technical  rule  of  law  was  also  a 
valuable  check  on  the  tenant  in  tail  under  every  ordinary 
settlement  of  landed  propert}' ;  for,  when  the  eldest  son 
(who,  as  we  have  seen,  is  usually  made  tenant  in  tail) 
came  of  age,  he  found  that,  before  he  could  acquire  the 
dominion  expectant  on  the  decease  of  his  father,  the 
tenant  for  life,  he  must  obtain  from  his  father  consent 
for  the  purjjose.  Opportunity  was  thus  given  for  pro- 
viding that  no  ill  use  should  be  made  of  the  property  (j^). 
When  recoveries  were  abolished,  the  consent  formerly 
required  was  accordingly  still  preserved,  with  some  little 
modification.  The  Act  abolishing  recoveries  has  estab- 
lished the  office  oiprotectov,  which  almost  always  exists 
during  the  continuance  of  such  estates  under  the  settle- 
ment as  may  precede  an  estate  tail.  And  the  consent 
of  the  protector  is  required  to  be  given,  either  by  the 
same  deed  by  which  the  entail  is  barred,  or  by  a  separate 
deed,  to  be  executed  on  or  .before  the  da}'  of  the  execu- 
tion of  the  former,  and  to  be  also  inrolled  in  the  Central 
Office  of  the  Supreme  Court  at  or  previously  to  the  time 
of  the  inrolment  of  the  deed  which  bars  the  entail  (5). 
Without  such  consent  the  remainders  and  reversion 
cannot  be  barred  {r).  In  ordinary  cases  the  protector  is 
the  first  tenant  for  life  under  the  settlement,  in  analogy 
to  the  old  law  [s)  ;  but  a  power  is  given  by  the  Act,  tO' 
any  person  entailing  lands,  to  appoint,  in  the  place  of 
the  tenant  for  life,  any  number  of  persons,  not  exceeding 
three,  to  be  together  protector  of  the  settlement  during 
the  continuance  of  the  preceding  estates  (f)  ;  and,  in 


(o)  Cni.  Rec.  21.  See,  however, 
Stat.  14  Geo.  II.  c.  20. 

(^2>)  See  First  Report  of  lical 
I'rojiert}'  Coinuiissioner.--,  y.  32. 

{q)  Stats.  3  &  4  Will  IV.c.74, 
.^s.  42—17  ;  36  &  37  Vict.  c.  6(j, 


ss.  16,  7?  :  42  &  43  Vict.  c.  78  ; 
E.  S.  C,  1883.  Onl.  LXL,  r.  9. 

(/•)  Stat.  3  &  4  Will.  IV.  c.  74. 
ss.  34,  35. 

(s)  Sect.  22. 

[t)  Sect.  32. 
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The  issue  may 
be  barred 
without  pro- 


sucli  a  case,  the  consent  of  such  persons  only  need  be 
obtained  in  order  to  effect  a  complete  bar  to  the  estate 
tail,  and  the  remainders  and  reversion.  The  protector 
is  under  no  restraint  in  giving  or  withholding  his  con- 
sent, but  is  left  entirely  to  his  own  discretion  (/()•  If  he 
should  refuse  to  consent,  the  tenant  in  tail  may  still  by 

,  deed  inroUed  bar  his  own  issue  ;  as  he  might  have  done  tector's 

.  1,1  II  consent. 

before  the  Act  b}'  levying  a  nne;  but  he  cannot  bar 
estates  in  remainder  or  reversion.     And  if  the  tenant 
were  not  the  original  donee  in  tail,  but  had  become 
entitled  by  descent  (nii),  he  can  so  bar  all  the  issue  of 
the  original  donee  in  tail  (r).  The  consequence  of  such  a 
limited  bar  is,  that  the  tenant  acquires  a  disposable 
estate  in  the  land  for  so  long  as  he,  or  the  original 
donee  in  tail,  has  any  issue  or  descendants  living,  and 
no  longer  ;  that  is,  so  long  as  the  estate  tail  would  have 
lasted  had  no  bar  been  placed  on  it.    This  is  called  a  base 
fee  (ic).     But,  when  such  issue  fail,  the  persons  having  Base  fee. 
estates   in   remainder  or   reversion   become   entitled. 
When  the  estate  tail  is  in  possession,  that  is,  when  there   Estate  tail  in 
is  no  previous  estate  for  life  or  otherwise,  there  can  very  possession. 
seldombeany  protector  (a:-),  and  the  tenant  in  tail  may, 
at  any  time  by  deed  duly  inrolled,  bar  the  entail,  re- 
mainders and  reversion  at  his  own  pleasure.  And  where 
a  previous  estate  for  life  exists,  it  does  not  confer  the  Life  estate 
office  of  protector,  unless  it  be  created   by  the  same  ,j^,,,^}  oi"^yi|i 
settlement  which   created   the   estate  tail  ;  so  that  a 
tenant  in  tail  in  remainder  expectant  on  an  estate  for 
life,  created  by  some  prior  deed  or  will,  may  bar  the 


(w)  Stat.  3&4,  Will.  IV.  V.  74. 
.ss.  36,  :J7. 

{uii)  Ante,  p.  !M). 

(r)  Stat.  3  &  1  Will.  IV.  e.  74, 
.■^s.  34,  40,  41. 

(w;)  A  base  fci;  in;iy  In:  ciilarfjed 
into  a  fee  sinipiu  ub.'sulute  (i.e., 
the  reinainders  and  n'V(;isioii  may 
be  barred),  alter  tlio  prntectorsidp 
of  the  settlement  lias  eonie  to  an 
end  (as  by  the  death  of  a  teniint 


for  life  entitled  uniler  the  settle- 
iiiciit  in  priority  to  tlie  estate  tail ). 
by  dred  inrolled  e.\(!CUtod  by  tin; 
jKMson  who  would  have  been 
actual  tenant  in  tail  if  the  estati- 
tail  had  not  l)een  converted  inli> 
a  base  fee  ;  stat.  3  &  4  Will.  IV. 
e.  74,  s.  19  :  Jkadrx  v.  Smufl,  3ii 
t  h.  I).  716. 

(.»■)  See    Su-d.    V.    .^    r.     .'.!»•?, 
11th cd. 
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services. 


entail,  reniiiinders  and  reversion,  without  the  consent 
of  the  tenant  for  life  under  such  prior  deed  or  will  (//). 

Estate  tail  The  above-mentioned  right  of  a  tenant  in  tail  to  bar 

the"crown  as  ^^^®  entail  is  subject  to  a  few  exceptions ;  which,  though 
the  reward  of  of  not  very  frequent  occurrence,  it  may  be  as  well  to 
mention.  And,  first,  estates  tail  granted  by  the  Crown 
as  the  reward  for  public  services  cannot  be  barred  so 
long  as  the  reversion  continues  in  the  Crown.  This 
restriction  was  imposed  by  an  Act  of  Parliament  of  the 
reign  of  Henry  VIII.  (z),  and  it  has  been  continued  by 
the  Act  by  which  fines  and  recoveries  were  abolished  (a). 
There  are  also  some  cases  in  which  entails  have  been 
created  by  particular  Acts  of  Parliament,  and  cannot 
be  barred. 


Tenant  in  tail 
after  possi- 
bility of  issue 
extinct. 


Again,  an  estate  tail  cannot  be  barred  by  any  person 
who  is  tenant  in  tail  after  'possibility  of  issue  extinct. 
This  can  only  happen  where  a  person  is  tenant  in 
npecial  tail.  For  instance,  if  an  estate  be  given  to  a 
man  and  the  heirs  of  his  body  by  his  present  wife  ; 
in  this  case,  if  the  wife  should  die  without  issue,  he 
would  become  tenant  in  tail  after  possibility  of  issue 
extinct  {h)  ;  the  possibility  of  his  having  issue  who 
could  inherit  the  estate  tail  would  have  become  extinct 
on  the  death  of  his  wife.  A  tenancy  of  this  kind  can 
never  arise  in  an  ordinary  estate  in  tail  general  or 
tail  male ;  for  so  long  as  a  person  lives,  the  law  con- 
siders that  the  possibility  of  issue  continues,  however 
improbable  it  may  be  from  the  great  age  of  the  party  (c). 
Tenants  in  tail  after  possibility  of  issue  extinct  were 
prohibited   from    suffering  common  recoveries    by  a 


(j)^  Ba'rington  v.  Hcott,  32 
L.  T.  N.  S.  1-25. 

(z)  Stat.  34  &  3.5  Hen.  VIII. 
c.  20  ;  Cru.  Rec.  318. 

(a)  Stat.  3  &  4  Will.  IV.  e.  74. 
s.  18  ;  Dvkc  of  Grafton  s  case,  5 
Hill'.    X.    C.    27  :  Robinson    v. 


Gilf'anl,  1903, 1  Ch.  865. 

[b)  Litt.  ss.  32,  33  ;  2  Blnck. 
Comni.   124. 

{c)  Litt.  .s.  34  ;  Co.  Litt.  40  a. 
2  l>iack.  Conim.  125  ;  Jec  v. 
Audlcy,  1  Cox,  324. 
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statute  of  the  reign  of  Elizabeth  {d),  and  a  similar 
prohibition  is  contained  in  the  Fines  and  Eecoveries 
Act  (e).  But,  as  we  have  before  remarked  ( /'),  tenancies 
in  special  tail  are  not  now  common.  In  modern  times, 
when  it  is  intended  to  make  a  provision  for  the  children 
of  a  particular  marriage,  estates  are  given  directly  to 
the  unborn  children,  which  take  effect  as  they  come 
into  existence :  whereas  in  ancient  times,  as  we  shall 
hereafter  see  ((/),  it  was  not  lawful  to  give  any  estate 
directly  to  an  unborn  child. 

The  last  exception  is  one  that  can  only  arise  in  the 
case  of  grants  and  settlements  made  before  the  passing 
of  the  Fines  and  Recoveries  Act ;  for  the  future  it  has 
been  abolished.  It  relates  to  women  who  are  tenants 
in  tail  of  lands  of  their  husbands,  or  lands  given  by  any 
of  his  ancestors.  After  the  decease  of  the  husband,  a 
woman  so  tenant  in  tail  ex prorisione  viri  was  prohibited  Tenant  in  tail 
by  an  old  statute  (li)  from  suffering  a  recovery  without  '^.*/',.f."' 
the  assent,  recorded  or  inrolled,  of  the  heirs  next 
inheritable  to  her,  or  of  him  or  them  that  next  after 
her  death  should  have  an  estate  of  inheritance  (that  is, 
in  tail  or  in  fee  simple)  in  the  lands :  she  was  also 
j)rohibited  frona  levying  a  tine  under  the  same  circum- 
stances by  the  statute  which  confirmed  to  tines  their 
force  in  other  cases  (/).  This  kind  of  tenancy  in  tail 
very  rarely  occurs  in  modern  practice,  having  been 
superseded  by  the  settlements  now  usually  made  on  the 
unborn  children  of  the  marriage. 

It  is  important  to  observe  that  an  estate  tail  can   \n  estate  tail 
only  be  barred  by  an  actual  conveyance  by  deed,  duly  \l^yy^.^\  by  win 
inrolled  according  to  the  Act  of  Parliament  by  which  a  '""  contract, 
deed  was  substituted  for  a  common  recovery  or  line(/.)- 

{d)  14  Eliz.  c.  8.  (h)  11  Ileii.  VII.  e.  'Jn. 

(c)  3  &  4  Will.  IV.  c.  74,  s.  18.  (/)  Stat.  32  Hin.  VIII.  .•.  3»;, 

(/)  Ante,  ]).  90.  s.  2. 

((f)   S.-e  the  t'liapter  on  a  C'un-  {/.-)  r,-iio>rk-  v.  E<is//,n,<l,  L.  !,'. 

tinffcnt  lU'iiiainiU-r.  10  Eij.  17. 
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exercisable 

without 

barring  the 

entail. 


Thus  every  attempt  by  n  tenant  in  tail  to  leave  the 
lands  entailed  by  his  \vill(Z),  and  every  contract  to  sell 
them,  not  completed  in  his  lifetime  by  the  proper 
bar  (//t),  will  be  null  and  void  as  against  his  issue  claim- 
ing under  the  entail,  or  as  against  the  remaindermen  or 
reversioners  (that  is,  the  owners  of  estates  in  remainder 
or  reversion),  should  there  be  no  such  issue  left. 

"We  see,  then,  that  the  most  important  right  of  aliena- 
tion enjoj'ed  by  a  tenant  in  tail  is  his  power  to  bar  the 
entail  by  deed  inroUed,  and  so  acquire  the  fee  simple 
with  all  its  attendant  advantages  (h).  A  tenant  in  tail, 
as  such,  has,  however,  certain  limited  powers  of  aliena- 
tion, which  he  may  exercise  without  barring  the  entail. 
By  the  common  law,  any  disposition  of  his  lands  made  by 
a  tenant  in  tail  will  hold  good  during  his  life(o).  And 
he  is  by  statute  {p)  empowered  to  make  certain  disposi- 
tions which  will  bind  his  issue,  as  well  as  the  reversioners 
or  remaindermen.  Thus  the  Fines  and  Eecoveries  Act 
empowers  every  tenant  in  tail  in  possession  to  make 
leases  by  deed,  without  the  necessity  of  inrolment,  for 
any  term  not  exceeding  twenty-one  years,  to  commence 
within  a  year  of  the  date  of  the  lease,  at  a  rack  rent  (q) , 
or  not  less  than  five  sixths  parts  of  a  rack-rent  (r).  And 
the  Settled  Land  Act,  1882  (s),  gives  the  jDOwers  of  a 
tenant  for  life  under  that  Act  to  each  of  the  following: 


(l)  Cro.  Eliz.  805  :  Co.  Litt. 
Ilia;  Stat.  3  &  4  Will.  IV. 
e.  74,  s.  40. 

(in)  Bac.  Abr.  tit.  Estate  in 
Tail  (D)  ;  stat.  3  &  4  Will.  lY. 
L-.  74,  s.  40. 

(?i)  Ante,  ])]).  65,  90,  98. 

(o)  Litt.ss.595— 600,  606—608, 
649,  650  ;  Doe  d.  I\cfille  v.  Hirers, 
7  T.  R.  -276. 

ip)  Stat.  32  Hen.  VIII.  e.  28, 
repealed  by  stat.  19  k  20  Vict, 
e.  120,  s.  35.  gave  to  tenants  in 
tail  a  limitecl  power  to  make 
leases  binding  on  their  issue 
only  ;  see  Co.  Litt.  44  a,  45  b  ; 
2  Black.  Coinm.  319  ;  Bac.  Abr. 


Leases  and  Terms  for  Years 
(D)  2. 

('/)  "Rack-rent  is  only  a  rent 
of  the  fnll  value  of  the  tenement, 
or  near  it  "  ;  2  Black.  Comrii.  4  '>. 

(r)  Stat.  3  &  4  AVill.  lY.  c.  74, 
ss.  15,  40,  41.  And  under  the 
Settled  Estates  Act,  1877,  stat. 
40  &  41  Vict.  c.  18,  s.  46, 
replacing  an  Act  of  1856,  a 
tenant  in  tail  in  possession  has 
the  same  power  of  leasing  as  is 
tiiereby  given  to  a  tenant  for 
life  ;  see  post,  p.  118,  n.  (wi). 

(s)  Stat.  45  &  46  Vict.  c.  38, 
s.  58,  sub-s.  1  (i.),  (iii.),  (vii.), 
Wnis.  Couv.  Stat.  361—364. 
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persons,  when  entitled  in  possession,  namely:  A  tenant 
in  tail,  excej)t  a  tenant  in  tail  of  land  purchased  with 
money  provided  by  Parliament  in  consideration  of  public 
services,  who  is  restrained  by  Act  of  Parliament  from 
barring  the  entail  (t) ;  a  person  entitled  to  a  base  fee  {u) ; 
and  a  tenant  in  tail  after  possibility  of  issue  extinct  (x). 
This  enables  every  tenant  in  tail  in  possession  (with  the 
exception  above  specified)  to  grant  all  such  leases  as  a 
tenant  for  life  may  grant  under  the  same  Act,  and  also 
to  sell  or  exchange  his  land  without  the  necessity  of 
barring  the  entail.  But  in  such  cases  the  proceeds  of  a 
sale,  and  any  capital  mone}'  arising  upon  the  grant  of 
a  lease,  and  an}-  land  taken  in  exchange,  will  become 
subject  to  the  entail.  Leases  and  sales  under  the 
Settled  Land  Act  will  be  explained  in  the  next  chapter. 

As  regards  the  right  of  free  enjoyment,  a  tenant  in 
tail  is  on  an  equal  footing  with  a  tenant  in  fee  simple  (ij) ; 
he  may  cut  down  timber  for  his  own  benefit,  and  commit 
what  waste  he  pleases,  without  the  necessity  of  barring  Waste, 
the  entail  for  the  purpose  {?). 

If  a  tenant  in  fee  simi)le  make  a  gift  of  his  lands  for  Tenure  uf 

.  .  cstutc  tixil, 

an  estate  tail,  a  tenure  will  still  be  created  between 
donor  and  donee ;  for  the  statute  of  (Jida  Emptorci^ 
only  prohibits  subinfeudation  upon  gifts  of  land  in  fee 
simple  (<0-  And  upon  the  creation  of  such  a  tenure, 
any  services  or  rent  might  be  reserved  {h).  But  as 
estates  tail  have  from  the  earliest  time  been  chiefly  used 
for  the  purpose  of  family  settlement  (c),  it  has  long  been 


Free 
enjoyment. 


(t)  If  tlie  liind  wt'ic  n<it  pur- 
fhiised  with  nuiiiey  so  iiroviilcil, 
tlic  tuuiuit  iu  tail  niiiy  exuicisc 
till'  powers  given  by  tlie  Act, 
iilthougli  lie  be  iv.stiained  by 
Act  ol'  i'arlianient  from  barring 
the  entail,  and  although  the 
reversion  bo  in  the  Crown  ;  Jlr 
Jhikc  of  MaiihoroiKjJt's  lilcnhrha 
estates,  8  Tinii-s  L.  K.  bi'l  ;  see 
untc,  p.  104. 

(!<)  Although  the  reversion  be  iu 


the  Crown.     See  ante,  {>.  Idl. 

(:r)  Anlr,  p.  104. 

{if)  Ante,  p.  79. 

(';)  Co.  Litt.  224  a  ;  2  Black. 
Comni.  115;  Ca.  t.  Talb.  16;  6 
Madd.  .'.31  ;  ,Ioh.  Ib'l. 

{^(i)  Stat.  18  Kdw.  I.  c  1,  «)(/'•. 
]i.  ;3(l  ;  Kitchen  on  Courts,  410  ; 
Wiitk.  Dose,  p.  4.n.  (»i).  pp.  H. 
12.  4th  ed. 

(b)  Co.  Litt.  23  a. 

(c)  JjUc,  pp.  t57,  91.  100. 
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unusual  specially  to  subject  tenants  in  tail  to  perform- 
ance of  service  or  payment  of  rent.  If  no  services  were 
specially  reserved  on  a  gift  in  tail  the  donee  held  of  the 
donor  by  the  same  services  as  the  latter  held  of  his 
superior  lord,  except  in  the  case  of  a  gift  in  frank- 
marriage  (</).  Thus  in  the  days  of  military  tenures, 
tenants  in  tail  might  be  subject  to  homage,  aids,  and 
the  lord's  riglits  of  wardship  and  marriage,  as  well  as 
tenants  in  fee  simple  (e).  These  burdens  were  abolished 
in  1645,  as  we  have  seen  (/).  An  oath  of  fealty  is, 
however,  still  incident  to  the  tenure  of  an  estate  tail : 
l)ut,  as  in  other  cases,  it  is  never  exacted  (//). 


Husband  and 
wife. 


Descent  of  an 
estate  tail. 


In  addition  to  the  liabilities  above  mentioned  are  the 
rights  which  the  marriage  of  a  tenant  in  tail  confers  on 
the  wife,  if  the  tenant  be  a  man,  or  on  the  husband,  if 
the  tenant  l)e  a  woman ;  an  account  of  which  will  be 
contained  in  a  future  chapter  on  the  relation  of  husband 
and  wife.  But,  subject  to  these  rights  and  liabilities, 
an  estate  tail,  if  not  duly  barred,  will  descend  to  the 
issue  of  the  donee  in  due  course  of  law^ ;  all  of  whom 
will  be  necessarily  tenants  in  tail,  and  will  enjoy  the 
same  powers  of  disposition  as  their  ancestor,  the  original 
donee  in  tail.  The  course  of  descent  of  an  estate  tail  is 
similar,  so  far  as  it  goes,  to  that  of  an  estate  in  fee 


(<^)  liitt.  s.  19  ;  sec  ante,  \).Q7-       ante,  p.  47. 
(c)  Litt.  ss.  90,  103  ;  Co.  Litt-  (/)  Ante,  p.  'A. 

■23  a,   76  a  b,   77  a  ;  8  Kep.  166  ; 

{g)  Litt.  s.  91  ;  Co.  Litt.  67  b,  68  b,  n.  (f>).     It  lias  been  observed 

(«;ifc,  p.  93)  that,  in  ancient  times,  estates  tail  were  not  subject  to 

forfeiture  for  high  treason  beyond  the  life  of  the  tenant  in  tail.     This 

Forfeiture  privilege  they  were  deprived  of  by  an  Act  of  Henry  VIIL,  by  which 

for  treason.         all   estates  of  inheritance  (under   which   general    words   estates   tail 

were  covertly  includeil)  were   declared  to  he  forfeited  to  the  king  upon 

Attainder.  '^^"y  conviction  of  high  treason.     The   attainder  of  the  ancestor  did 

not  of  itself  prevent  the  descent  of  an  estate  tail  to  his  issue,  as  they 

claimed  from  the  original  donor  per  furmam  doni ;  and,  therefore,  on 

attainder  for  felony  (other  than  treason),  an  estate  tail  still  descended 

to  the  issue.     As  we  have  seen,  forfeiture  for  treason  and  attainder 

were  aboli.shed  in  1870.     See  stats.  26  Hen.  VIIL  c.  13,  s.  5  ;  5  &  6 

Edw.  YI.  c.  11.  .s.  9;  3  Rep.  10  ;  8  Rep.  165  b  ;  Cro.  Eliz.  -28  ;  Black. 

Comin.  ii.  118,  iv.  385  ;  ante,  pp.  48,  55. 
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simple,  an  explanation  of  wliicli  the  reader  will  find  in 
the  ninth  chapter. 

The  wording-  of  the  Land  Transfer  Act,  1897  (//)   Effect  of 
which  provides  that  a  man's  real  estate  shall,  on  his  Transfer  Act, 
death,  notwithstanding  any  testamentary  disposition,  ^^!'^'  ^^  ^^ 
devolve  to  his  personal  rejDresentatives  (i) ,  has  left  open 
the  question  whether  an  estate  tail  now  vests  in  the 
executors  or  administrator  of  a  deceased  tenant  in  the 
same  manner  as  an  estate  in  fee  simple  (A).    But  it  may 
be  contended  that  the  Act  is  intended  to  apply  only  to 
(Icvisahlc  real  estate,  and  does  not,  therefore,  affect  the 
descent  of  an  estate  tail  (/). 


(h)  Stat.   60  &   61  Vict.  c.  65,  (k)  Ante,  pp.  29,  74. 

a.  1.  (/)  As  to  this,   and   as  to  the 

{{]  A  (lead  man's  persona]  repre-  liability  of  an  estate  tail  to  debts, 

sentatives   are    his   executors   or  see  Ch.  ix.,  xi.,  post. 
administrators;  ante,  pp.  20,  21. 
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CHAPTER  IV. 

OF    AN    ESTATE    FOR    LIFE. 

Having  examined  freehold  estates  of  inheritance  in 
fee  simple  and  fee  tail,  let  us  proceed  to  consider  free- 
hold estates  not  of  inheritance  (a),  the  chief  of  which 
is  an  estate  for  life.  This  gives  the  tenant  the  right  to 
hold  the  lands  during  his  life;  hut  his  interest  therein 
ceases  at  his  death,  and  does  not  pass  to  his  heirs  or 
other  representatives.  In  connection  with  the  gift  of  a 
life  estate,  we  may  notice  an  ancient  rale  of  law,  which 
A  grant  to  has  come  down  to  us  from  Bracton's  day,  that  if  a  grant 
confers  only  of  land  he  made  to  a  man,  without  further  words 
a  life  estate,  exjjressly  conferring  on  him  an  estate  transmissible  to 
his  heirs,  he  takes  an  estate  for  life  only  (6).  At  the 
present  day  we  are  so  used  to  the  transmission  of  the 
rights  arising  from  act  or  agreement  between  one  man 
and  another,  that  we  are  apt  to  regard  as  exceptional 
any  case,  in  which  the  legal  relations  so  created  are  not 
extended  to  the  parties'  representatives  after  their  death . 
But  in  the  days  of  the  early  common  law  it  was  rather 
presumed  that  the  legal  relations,  into  which  men 
entered  by  their  own  act,  were  personal  to  themselves, 
unless  the  contrary  were  expressed  (c).  In  those  da3's, 
moreover,  when  subinfeudation  prevailed  (d),  gifts  of 

(a)  Ante,  p.  63.  170  a  b,  192  b.  191  b,  199  a,  218  b. 

(b)  Bract,  fo.  27  a,  92  b,  263  a;  268  b  ;  cf.  HaicUf  v.  Davis,  1 
Bracton's  Note  Book,  cases  1235,  Bulst.  29.  Compare  the  early 
1811  ;  Fleta,  fo.  193;  Litt.  ss.  1,  conception  of  contract  and  wrong 
283;  Co.  Litt.  42  a;  2  Black.  as  matters  ]>ersonal  to  those 
Comm.  121  ;  Lucas  v.  Brandretli,  between  whom  the  obligation 
28  Beav.  274  ;  Si/mcn  v.  Si/mes,  was  created  ;  Wnis.  Pers.  Prop. 
1896,  1  Oh.  272,  276.  29,  30,  15th  ed. 

(c)  See  Bract,  fo.  26  b,  101  a,  (d)  Ante,  p.  38. 
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land  were  not  interpreted  (e)  upon  the  principle  sub- 
sequently established,  that  every  grant  is  to  be  construed 
most  strongly  against  the  grantor  (/).  And  I  do  not 
suppose  that  it  shocked  the  common  sense  of  Bracton's 
time  (g),  that  a  gift  of  land  to  one  byname  would  give 
him  the  land  as  long  as  he  could  live  to  enjoy  it;  but 
would  give  him  no  fee  (//),  unless  it  were  expressed  that 
his  heirs  should  succeed  him. 


However  reasonable  such  a  construction  may  have 
been  when  gifts  of  land  were  rarely  made  by  a  transfer 
of  the  donor's  whole  interest  (/),  the  rule  in  (question 
had  ceased  to  accord  with  the  common  sense  of  laymen, 
by  the  time  that  an  estate  in  fee  simple  had  become 
practically  equivalent  to  absolute  ownership  (A).  Never- 
tlieless  the  rule  remained  a  dry  technicality  embedded 
in  the  law.  Its  most  remarkable  effect  was  its  frequent 
defeat  of  the  intentions  of  unlearned  testators  (/),  who. 
in  leaving  their  lands  and  houses  to  the  objects  of  their  intcutions, 
bounty,  were  seldom  aware  that  they  were  conferring 
only  a  life  interest;  though  if  they  extended  the  gift  to 
the  lieirs  of  the  parties,  or  happened  to  make  use  of  the 
word  estate,  or  some  other  such  technical  term,  their 
gift  or  devise  included  the  whole  extent  of  the  interest 
they  had  power  to  dispose  of  (v/O-  As  may  be  imagined, 
the   questions    raised    by  this   rule  were   sufficiently 


Tliis  i'iiIl' 
often  defeated 
t  estator'> 


(e)  See  Biiiet.  fo.  48  a. 

(/)  Co.  Litt.  86  a,  48  a  ;  Sliej). 
'I'ouch.  88  :  Doe  d.  Dacies  \. 
IVilliams,  1  H.  Bl.  25  ;  Broom's 
Legal  Maxims.  594,  5tli  ed. 

{</)  If  it  had,  I  think  Biacton 
would  |)iol)aljly  have  said  .so. 
Anyone  wiio  reads  Bracton's 
remarks  (fo.  440  b)  on  the  liard- 
shii)  of  tile  imi)ossit>ility  of 
oljtainin<(  linal  judgment  in 
default  of  aiipearaueo  in  a  jier- 
soual  action  (a  hardship  tirst 
removed  in  1832,  see  ^Vms.  Pers. 
Prop.  18,  n.  (c),  15th  ed.),  must 
be    convinced    that    he    was    no 


jjcdant  of  the  thirk  ages,  but  an 
en  lightened  critic  of  the  law, 
who  could  appreciate  the  harsh- 
nes.'^  of  a  tecimical  rule,  and, 
what  is  more,  suggest  a  sountl 
reform. 

(A)  Ante,  p.  19. 

(0  Ante,  p.  38. 

(/)  Ante,  pp.  27,  65. 

'J)  2  Jarnian  on  Wills,  267 
4tli  ed.,  and  the  cases  tiicn' 
cited. 

(hi)  "  Generally  speaking," 
said  Lord  Manslield  in  I/oijua  v. 
Jack  sun,  Cow  \K  306,  "no  common 
person    has   the  smallest  idea  ol 
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numerous  till  at  length  a  statntory  remedy  was  applied. 
And  now,  in  wills  made  after  the  year  1837,  a  devise  of 
real  estate  without  any  words  of  limitation  (n)  shall  be 
construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest,  of  which  the  testator  had  power  to 
dispose,  vmless  a  contrary  intention  shall  appear (o). 
But  the  old  rule  is  still  in  force  with  regard  to  deeds  (7^). 
To  confer  a  life  estate,  however,  it  is  usual  and  proper 
to  limit  the  lands  to  the  grantee  "during  his  \ife"{q). 

Tenure  of  life        If  a  tenant  in  fee  simple  grant  land  to  another  for 
estate.  j-j^^  ^  tenure  will  be  created  between  the  parties,  as  in 

the  case  of  a  gift  in  tail  (r)  ;  and  on  such  a  grant  any 
rent  or  services  may  be  reserved  (s).  In  earl}^  times 
after  the  Conquest  life  estates  seem  chiefly  to  have 
arisen  under  leases  at  money  rents,  mostly  granted  by 
ecclesiastical  corporations  of  church  lands  (0-  At  the 
present  day  farming  leases  are  seldom  granted  for  life  or 
lives.  Life  estates,  however,  are  very  common  interests 
in  land.  But  they  now  almost  always  arise  under  the 
modern  system  of  settlement,  which  has  prevailed  since 
the  time  of  the  Commonwealth  (u) ;  and  in  which,  as  we 


any  difference  between   giving  a  mark  out  the  estate  conferred, 
liorse    and   a   quantity   of    land.  (o)  Stat.  7  ^Vill.  lY.  and  1  A'ict. . 

Common  sense  alone  would  never  c.  '26,  .ss.  28,  34. 
teach  a  man  the  difference  ;  but  {j))  See    Elphinstone,    Norton 

the    distinction,    which    is    now  and  Clark  on  the  interjjretation 

clearly   establislied,    is    this: — If  of  Deeds,  rule  116,  p.  295. 
the  words  of  the  testator  denote  (q)  Davidson,  Prec.  Conv.  vol. 

only  a  descrii:)tioii  of  the  specif  c  iii.  jiart  ii.  p.  984,  3rd  ed. 
estate    or  land   devised,    in   tliat  (>•)  Ante,  p.  107. 

case,   if  no    words   of  limitation  (s)  Lift.   ss.    56,   57,   132,  214, 

are  added,   the  devisee  has  only  215  ;  Gilb.  Tenures,  90. 
an    estate   for   life.     But   if    the  (0  Madox,   Form.   Angl.    Nos. 

words    denote    the    quantum    of  195  sq.  ;  Domesday  of  St.  Paul's 

interest     or     property    that     the  (Camden    Society),    xc.    122   sq.  ; 

testator  has  in  the  lands  devised,  Gloucester  Cartulary  (Rolls  series), 

then   the   whole   extent   of    .sucii  Kos.  20,  23,  31,  44,  and  others  ; 

his   interest   passes    by   the    gift  Vinogradoff,    Vill.    in    Eng.   330, 

to   the   devisee.      The    Cjuestion,  331. 

therefore,    is   always    a    ([uestion  {u)  See  Papers  read  before  the 

of  construction,  upon  the  words  Juridical  Society,  vol.  i.  p.  45  (a 

and  terms  used  by  the  testator."  paper  written  by  the  late  author). 
{n)  I.e.  words  used  to  limil  or 
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have  seen  (x) ,  a  life  estate  is  given  to  a  husband  on  his 
marriage,  or  to  an  eldest  son  coming  of  age,  after  whose 
death  the  lands  are  limited  to  his  unborn  children  for 
successive  estates  tail.  When  life  estates  are  so  created 
no  rent  is  reserved.  And  though  an  oath  of  fealty  is  Fealty, 
incident  to  a  life  as  to  every  other  freehold  estate,  it  has 
long  been  practically  obsolete  (^). 

Every  life  estate  may  be  determined  by  the  civil  death  Civil  death. 
of  the  party,  as  well  as  by  his  natural  death;  for  which 
reason  in  old  conveyances  the  grant  was  usually  made 
for  the  term  of  a  man's  natural  life(-?).  Formerly  a  Natural  life, 
person  by  entering  a  monaster}',  and  being  professed 
in  religion,  became  dead  in  law  (a).  But  this  doctrine 
is  now  inapplicable ;  for  there  is  no  longer  any  legal 
establishment  for  professed  persons  in  England  (/>),  and 
our  law  never  took  notice  of  foreign  professions  (c). 
Civil  death  may,  however,  occur  by  outlawry  (d),  which 
may  still  take  place  in  criminal  proceedings,  though  in 
civil  proceedings  it  is  now  abolished  (e).  Civil  death 
was  formerly  occasioned  also  by  attainder  for  treason  or 
felony ;  but  all  attainders  are  now  abolished  (/). 

With  regard  to  the    right   of   free   enjoyment  the  Kestnctcd 
position  of  a  tenant  for  life  is  very  different  from  that  of  tenant'for  ""^ 
tenant  in  fee  simple  or  in  tail(//).     Every  tenant  for  1'^^-'. 
life,  unless  restrained  by  covenant  or  agreement,  has 
indeed  the  common  right  of  all  tenants  to  cut  wood  for 

(x)  Ante,  p.  100.  23  k  24  Vict.  c.  134,  s.   7;  Jie 

{y)  Litt.  s.  32  ;  Co.  Litt.  07  b,  Mcla(lfc\   Trusts,   2  De  G.  J.  & 

68  b,  n.  (5).  S.  122. 

(2)  Co.    Litt.  132  a;    2   liUick.  (c)  Co.  Litt.  132b. 

Conmi.  121.  (d)  4  P.lack.  Conim.  319,  380  ; 

{a)  1  r.lack.  Comiii.  132.  Watk.  ii.  123  to  Gilb.  Ten.  ;  ante, 

{/>)  Co.  Litt.  3  b,  n.  (7),  1.12  b,  ]•.  48,  ami  ii.  (d). 
11.  (1) ;  1  Black.  Coram.  132  ;  stat.  (c)  By  stat.  42  &  43  Vict.  c.  55', 

31  Geo.  in.  c.  32,  s.  17  ;  10  Geo.  s.  3. 

IV.  c.  7,  ss.  28—37  :  2  &  3  Will.  (/)  By  .stat.  33  k  34  Vict.  c.  2'i  ; 

IV.  0.115,  s.  4.    See  also  Anstcv's  ««/(■,  p   f);". 
Guide     to     the     Law.s     atlecting  (a)  Avlr   jip.  79,  107. 

Roman    Catholics,    j)p.    24 — 27  ; 

w.K.p  y 
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fuel  to  bui'ii  ill  llio  house,  for  the  makin^,'  and  repairing? 
of  all  instiumeiits  of  husbandry,  and  for  repairing  the 
house,  and  the  hedges  and  fences  (h),  and  also  the  right 
to  cut  underwood  and  lop  pollards  in  due  course  (i). 
Waste.  But  he  is  not  allowed  to  commit  any  kind  of  waste  by 

voluntary  destruction  of  any  part  of  the  premises,  which 
is  called  voluntary  waste  (A:).  Thus  he  may  not  cut 
timber(^),  or  plough  up  ancient  meadow  land(?») ;  and 
he  is  not  allowed  to  dig  for  gravel,  brick-earth  or  stone, 
except  in  such  pits  or  places  as  were  open  and  usually 
dug  when  he  came  in  [ii)  ;  nor  can  he  open  new  mines 
for  coal  or  other  minerals,  nor  cut  turf  for  sale  on  bog 
lands;  for  all  such  acts  would  be  acts  of  voluntary  ecaste. 
But  to  continue  the  working  of  existing  mines,  or  to  cut 
turf  for  sale  in  bogs  already  used  for  that  purpose,  is  not 
waste ;  and  the  tenant  may  accordingly  carry  on  such 
mines  and  cut  turf  in  such  bogs  for  his  own  profit  (o). 
And  it  is  now  held  that  it  is  not  waste  for  a  tenant  for 
life  to  fell  timber  according  to  the  usual  course  of 
management  of  woods,  which  his  predecessors  had  culti- 
vated for  periodical  croppings;  and  he  is  entitled  to  the 
profits  of  timber  so  cut(_2j).  By  an  old  statute  (g),  the 
committing  of  any  act  of  waste  was  made  a  cause  of 
forfeiture  of  the  thing  or  place  wasted,  in  case  a  writ  of 

(7i)  Co.  Litt.    41  b  ;    2  Black.  (Z)  Honywood     v.     Honywood, 

Comm.  35,  122.  L.  R.  18  Eq.   306  ;  Dashwood  v. 

(j)  Pkillippsv.  S7nith,li  M.  &  Magniac,  1891,  3  Ch.  306. 

W.  589.    As  to  thinnings  of  3'oung  (m)  Siinmons  v.  Norton,  7  Biug. 

timber,  see  PidgcUy  \.  llawling,  640,648.     See  Dnke  of  St.  Albans 

2  Coll.  275  ;  Bagot  v.  Bagot,  32  v.  iSkipioith,  8  Beav.  354. 

Beav.  509,  518  ;  Earl  Cowley  v.  (71)  Co.    Litt.    53  b  ;   Viner  v. 

Wcllesley,   L.   E.   1    Eq.   656,   35  Vmughan,  2  Beav.  466  ;  Elian  v. 

Beav.    635  ;  Honywood  v.   Hony-  Snowdon    Slate    Quarries     Com- 

icood,  L.  R.  18  Eq.  306,  307,  308  ;  pany,  4  App.  Cas.  454. 

Dashu-ood  v.  Magniac,  1891,  3  Ch.  (0)  Co.   Litt.   54  b  ;  Coppinqer 

306,  329,  330,  377—380.  v.   Gubbim,    3   Jo.    &  Lat.    397  ; 

(Jc)  Co.   Litt.   53  a ;    IVhitfield  Re    Maynard's     Settled     Estate, 

V,  Bewit,  2  P.  Wms.  240  ;  Black.  1899,  2  Ch.  347. 

Comm.     ii.     122,    281,    iii.    2'24  ;  (p)    Dashwood     v.     Magniac, 

West  Ham,  ti-c.  v.  East  London  1891,  3  Ch.  306. 

iroierivorks  Co.,  1900,  1  Ch.  624,  (q)  The  Statute  of  Gloucester, 

635,  636.     See  P.  &  JI.  Hist.  Eng.  6  Edw.  L  c.  5  ;  2  Black.  Comm. 

Law,  ii.  8,  9.  283  ;  Co.  Litt.  218  b,  n.  (2). 
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waste. 


u-aste  were  issued  against  the  tenant  for  life.     But  this  Writ  of  \va!»ta 

writ,  having  been  superseded  in  modern  times  by  an  '^^°^'^^^^^- 

action  for  damages {/•),  was  aboKshed  in  1833  (s) ;  and  a 

tenant  for  life  is  now  liable  only  to  pay  damages  for 

waste  already  done,  or  to  be  restrained  by  injunction 

from  cutting  the  timber  or  committing  any  other  act  of 

waste  which  he  may  be  known  to  contemplate  (0.     It 

was  formerly  a  question  whether  a  tenant  for  life  were 

not  liable  for  jj^'r^/^ss/rc,  as  well  as  voluntary  waste  ;   Permissive 

that  is,  for  permitting  the  buildings  to  go  to  ruin;  but 

it  is  now  held  that  he  is  not(//),  unless  the  duty  of 

repair  be  expressly  laid  on  him  by  his  grantor  (j;).     If 

any  timber  on  the  land  of  a  tenant  for  life  were  in  such 

an  advanced  state  that  it  would  take  injury  by  standing, 

he  might  obtain  an  order  of  the  Court  of  Chancery 

allowing  it  to  be  cut ;  when  the  profits  would  be  invested 

for  the  benefit  of  the  persons  entitled  on  the  expiration 

of|the  life  estate,  and  the  interest  paid  to  the  tenant 

during  his  life(//).      And  now  under  the  Settled  Land 

Act,  1882  (z),  a  tenant  for  life,  impeachable  for  waste  in 

respect  of  timber,  may  cut  and  sell  any  timber  growing 

on  his  land  when  ripe  and  tit  for  cutting,  provided  he 

obtain  the  consent  of  the  trustees  of  the  settlement 

or  an  order  of  the  Court.     In  such  a  case  he  will  be 

entitled  to  keep  one-fourth  of  the  net  proceeds  of  the 


\r 


(/•)  2  Wins.  Sauiiil.  252,  n.  (7); 
3  Steph.  Coiiim.  532,  Gth  ed.,  442, 
nth  ed. 

(s)  By  Stat.  3  &  4  AVill.  IV. 
<■.  27,  s.  36. 

(t)  See  Seton  on  Judgments, 
542  sq.,  1750  sq.,  6tli  ed. 

(n)  Jte  Cartivright,  41  Cli.  D. 
532  ;  see  the  ciises  tliere  cited  ; 
and  Bewes  on  Waste,  210—223  ; 
Re  F reman,  1898,  1  Ch.  28,  32  ; 
Re  Parry  &  Hopkin,  1900,  1  Cli. 
ItiO. 

(;x)  JFoodhouse  v.  JFalkcr,  5 
(,},.  B.  D.  404  ;  Dashwood  v.  Mag- 
nlac,  1891,  3  Ch.  306,  339. 

((/)  Tooker  v.  Annesley,  5  Sini. 


235;  JFuldo  v.  Waldo,  7  Sim. 
261,  12  Sim.  107;  Tollcmache  v. 
'J'ol/cinachr,  1  Hare,  456  ;  Consell 
V.  JkU,  1  Y.  &  C.  C.  C.  569  ;  (leut 
V.  Harrison,  Joli.  517  ;  Honi/wood 
V.  Ilonyioood,  L.  R.  18  Ec^.  306  ; 
Lmvndcs  v.  Norton,  6  Ch.  D.  139. 
And  the  Settled  Estates  ActH, 
1856  and  1877,  empowered  tlie 
Court  to  authorize  a  sale  of  any 
timber,  not  being  ornamental 
timber,  growing  on  any  settled 
estates  :  stats.  19  &  20  Vict.  c.  120, 
s.  11  ;  40&  41  Vict.  e.  18,  s.  16. 
(z)  Stat.  45  &  46  Vict.  c.  38, 
s.  35. 

8—.,' 
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Without, 
inipeaclnnoKt 
of  waste. 


Equitable 
waste. 


Right  of 
alieiiatiou  of 
tenant  for 
life. 


sale ;  but  the  rest  must  be  set  aside  and  applied  as 
capital  money  arising  under  the  Act. 

If,  however,  the  estate  is  given  to  the  tenant  by  a 
written  instrument  (a)  expressly  declaring  his  estate  to 
be  without  inrpcaclnncut  of  traste,  he  is  allowed  to  cut 
timber  in  a  husbandlike  manner  for  his  own  benefit, 
to  open  mines,  and  commit  other  acts  of  waste  with 
impunity  (h)  ;  but  so  that  he  do  not  pull  down  or 
deface  the  family  mansion,  or  fell  timber  planted  or  left 
standing  for  ornament,  or  commit  other  injuries  of  the 
like  nature  ;  all  of  which  are  termed  equitable  waste ; 
for  the  Court  of  Chancery,  administering  equity,  re- 
strained such  proceedings  (c).  And  now  by  a  pro- 
vision of  the  Judicature  Act  of  1873,  which  united  the 
old  superior  courts  of  law  and  equity  {d) ,  a  tenant  for 
life  without  impeachment  of  waste  has  no  legal  right  to 
commit  equitable  waste,  unless  an  intention  to  confer 
such  a  right  expressly  appears  by  the  instrument 
creating  his  estate  (g). 

A  tenant  for  life  may  grant  over  the  land  he  holds  for 
so  long  as  he  shall  live :  but  he  could  not  by  the  common 
law  make  any  lawful  disposition  to  endure  for  a  longer 
period  (/).  And  his  common  law  right  of  alienation  is 
still  all  that  he  can  exercise  for  his  own  exclusive  profit. 


(a)  Dowmaiis  case,  9  Rep.  10  b. 
{b)  Lewis  Bowles'  case,  11  Rep. 
82  b ;  2  Black.  Uomm.  '2S3  : 
Burges  v.  Lamb,  16  Yes.  185  ; 
Cholmely  v.  Paxton,  3  Biiig. 
211,  10  B.  &  C.  56-1  ;  Davies  v. 

Wcscomh,   2  Sim.   425  ;    Wolf  v. 
Hill,   2  Swaiist.   149;    Waldo  v. 

Waldo,  12  Sim.  107  '.Re  Barring- 
ton,  33  Ch.  D.  523.  ' 

((•)  1  Fonb.  Eq.  33  n.  :  Marquis 
of  Downshire  v.  Lady  ISandys, 
6  Ves.  107  :  Barges  v.  Lamb,  16 
Ves.  183  ;  Day  v.  Merry,  16  Ves. 
375  ;  Wellesley  v.  Wcllesley,  6 
Sim.  497  ;  Duke  of  Leeds  v.  Earl 


Amherst,  2  Phil.  117  :  Morris  v. 
Morris,  15  Sim.  505,  3  De  G.  k 
J.  323  ;  Micklcthwait  v.  Micklc- 
tlmait,  1  De  G.  &  J.  504  ;  Baker 
V.  Sebriyht,  13  Ch.  D.  179  ;  Weld- 
Blundell  v.  Wolscley,  1903,  2  Ch. 
664. 

(d)  Stats.  36  &  37  Vict.  c.  66  : 
37  &  38  Vict.  c.  83.  As  to  equity 
and  the  Couit  of  Chauceiy,  see 
post,  Ch.  vii. 

(e)  Stat.  36  k  37  Viet.  c.  66, 
s.  25,  siib-s.  (3). 

(/)  Bract,  fo.  11  b.  13  b,  318  a, 
323  b,  324  a  ;  Lift.  ss.  415,  416, 
609—611  ;  Co.  Litt.  251  b. 
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But  at  the  present  day  a  tenant  for  life  has  large  jjojt'er.s  Powers  or 
of  disposing  of  the  lands  he  holds,  for  the  benefit  of  ^ff"''" 
those  entitled  thereto  after  his  death,  as  well  as  himself. 
Powers  are  means  of  conveying  land  independently  of  the 
right  of  alienation  incident  to  the  estate  in  the  land. 
Under  the  modern  system  of  settling  land  on  one  for 
life,  and  then  on  his  sons  successively  in  tail  (V/),  no 
valid  disposition  of  the  land  could  be  made  by  virtue  of 
the  estates  so  created,  except  for  the  father's  lifetime, 
until  a  son  attained  twenty-one  ;  when  he  could  join  in 
barring  the  entail (/<) .  This  was  obviously  inconvenient ; 
and  it  therefore  became  usual  to  give  to  the  tenant  for  life 
under  a  settlement  powers  of  leasing  the  settled  land  for 
certain  terms  on  specified  conditions;  and  leases  granted 
under  such  powers  remained  good  after  his  death,  for 
the  benefit  of  his  successors  under  the  settlement.  It 
was  also  usual  for  settlements  to  contain  powers  enabling 
trustees  to  sell  the  settled  lands  and  convey  them  to 
purchasers  ;  and  with  the  purchase  money  to  buy  other 
lands  to  be  made  subject  to  the  settlement.  The  exact 
operation  of  these  powers  will  be  explained  in  a  subse- 
quent part  of  the  book  (i).  For  the  present  it  will  be 
enough  to  say  that  the  devices  of  modern  conveyancers 
had  made  it  possible  for  a  tenant  in  fee  simple,  not  only 
to  grant  his  land  to  another  in  fee  simple,  or  for  any 
less  estate  (A),  with  the  rights  of  alienation  incident  to 
the  estate  conferred,  but  also  to  give  to  others  indepen- 
dent powers  of  disposition  over  his  land,  equivalent  to 
the  disposing  power  of  a  tenant  in  fee  simple.  Such  Powers  of 
powers  are  known  as  powers  of  appointment.  They  "'^^'''°"' 
could  only  arise,  in  the  case  of  settled  land,  by  express 
provision  of  the  parties  making  the  settlement  (/),  who 

{g)  Ante,  \<[i.  100,  ll'J.  modern    system    o(    scttleiiu-iil  ; 

(h)  Avte,  i>.  loo.  and   tlie    practice   ol"  iiiscrtin<^  ;i 

(i)  Pusl,  Part  II.  Cli.  iii.  power     of    .sale     in     settlements 

{k)  Ante,  pp.  tJfj,  I'i.  seems  to  have  grown  up  duriuj,' 

{l}   Powers  of  lea.sing  appear  to  the     eij,diteentli      century  ;      .see 

date  from  the  beginning  of  tlie  IJutlers   note   (v.    4,    5)    to    Co. 
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having  the  whole  fee  simple  to  dispose  of,  were  in  a 
position  to  create  poivers  over  as  well  as  estates  in  the 
land.  But  now,  the  Settled  Land  Act,  188^  {m),  gives  to 
every  tenant  for  life  in  possession  of  land  under  a  settle- 
ment, large  powers  of  leasing  and  also  a  power  of  selling 
or  exchanging  the  settled  land.  Since  these  extensive 
statutory  powers  have  heen  conferred  on  a  tenant  for 
life,  it  has  heen  no  longer  usual  to  insert  in  settlements 
the  old  express  powers  of  appointment,  which  were  for- 
merl}'  used  to  effect  the  same  ohjects.  Statutory  powers 
resemble  express  powers  in  affording  means  of  conveying 
the  settled  land,  independently  of  the  right  of  alienation 
incident  to  any  estate  therein.  But  their  operation  does 
not  rest  on  the  same  conveyancing  device ;  as  they  derive 
their  effect  from  the  supreme  authority  of  the  statute, 
which  enables  the  tenant  for  life  lawfully  to  convey  away 
what,  in  fact,  is  not  his  own. 


Scheme  of  the 
Settled  Land 
Act,  1882. 


The  scheme  of  the  Settled  Land  Act,  1882  (»),  is  to 
entrust  the  tenant  for  life  with  wide  powers  of  disposi- 
tion exercisable  b}^  him  for  the  benefit  of  all  parties 
entitled  under  the  settlement  (o),  but  to  impose  such 
conditions  on  the  exercise  of  these  powers  as  shall 
prevent  his  dealing  with  the  land  for  his  own  profit 


Litt.  290  b  :  Bridgmairs  Prece- 
dents in  Conveyaneintf  (3rd  ed. 
A.  D.  1699),  pp.  130,  148,  171, 
332 :  Lilley's  Practical  Convey- 
ancer (1719),  !'•  ''68  ;  2  Hoi's- 
niau"s       ConveyaiT.ing      (1741), 


pp.  217,  475  :  3  Wood's  Convey- 
ancing (3rd  etl.  liy  Powell,  1793), 
p.  641  :  7  Barton's  Conve3'anciug 
(.3rd  ed.  1824),  p.  248  :  3  David- 
son's Prec.  Conv.  (3rd  ed.  1873}, 
pp.  263--;;69,  479,  556. 


Settled  ('")  Sf'it.  45  &    6  A'ict.  c.  38  :    see  s.  2,  sub-ss.   1,  5.     The  Settle 

Estates  Acts      Estates  Act,  187/  (stat.  40  &   41  Vict.  c.  18).  which  replaced  an  Act 

of  1856  and        *'^  1856,  empowers  tenants  for  life  nnder  settlements  made  after  the 

lg77_  1st  of  Kovember,  1856,  to  make  ordinary  leases  for  twenty-one  years 

in  England,   ami  tliirtj'-iive  in  Ireland,   of  any  part  of  their  settled 

estates,  except  the  ])rincipal  mansion-house  and  lands  usually  occujiied 

therewitli,  at  the  best  rent  without  fine.    Agricultural,  mining,  buildiug 

and  other  leases,  and  sales  of  settled  estates  may  also  be  made  nnder 

the  same  Act  on  application  to  the  Chancery  Division  of  the  Court, 

whatever  be  the  date  of  the  settlement. 


(«)  Stat.  45  &  46  Vict.  c.  38. 


(o)  Sect.  53. 
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at  the  expense  of  his  successor's  interests.  In  particular 
the  Act  does  not  permit  him  to  receive  any  capital  money- 
arising  under  the  Act,  but  directs  its  payment  to  trustees 
of  the  settlement  for  the  purposes  of  the  Act  (p),  or 
into  Court  (q).  Thus  the  Act  empowers  (/•)  a  tenant  for 
life  to  lease  the  settled  land  for  any  purpose  whatever, 
whether  involving  waste  (s)  or  not,  for  any  term  not 
exceeding  (i.)  in  case  of  a  building  lease,  ninety-nine 
years  ;  (ii.)  in  case  of  a  mining  lease,  sixtj'  j^ears  ;  (iii.)  in 
case  of  any  other  lease,  twenty-one  years  in  England 
or  Wales  (t)  and  thirty-five  years  in  Ireland  (?/).  But 
the  principal  mansion-house  (if  any)  on  any  settled 
land,  and  the  pleasure  grounds  and  park  and  lands  (if 
any)  usually  occupied  therewith  cannot  be  leased  under 
this  Act  without  the  consent  of  the  trustees  of  the  settle- 
ment or  an  order  of  the  Court :  though  this  restriction 
does  not  apply  where  a  house  is  usually  occupied  as 
a  farmhouse,  or  where  the  site  of  any  house  and  the 
pleasure  grounds  and  park  and  lands  (if  any)  usually 
occupied  therewith  do  not  together  exceed  twenty-five 
acres  in  extent  (.r).  Every  lease  intended  to  take  effect 
under  this  Act  must  be  made  strictly  in  accordance 
with  the  conditions  imposed  by  the  Act.  Thus  a  tenant  Notice  to 
for  life  intending  to  make  a  lease  under  this  Act,  must 
in  general  give  due  notice  of  his  intention  to  each  of 
the  trustees  of  the  settlement  and  their  solicitor,  if 
known  to  the  tenant  for  life;  though  persons  dealing  in 
good  faith  with  the  tenant  for  life  are  not  concerned  to 
inquire  respecting  the  giving  of  this  notice  (/y).  And  every 


(^j)  See  Sri.  2  (sub-s.  8),  38,  39;  c.  38,  s.  IT).  See  I'easr  v.  Court- 
Ant.  53  k  54  Vi(  I.  c.  O'J,  s.  16.  ncy.  190-1,  2  Cli.  503. 

('/)  Stat.  45.'t40Vi(t.  C.38,  S.22.  ()/)  Stat.  45  &  4ii  Vict.  c.  38, 

!,'/•)  Sect.  0.  s.   45.     See  .stat.   47  &    48    Viet. 

(«)  ylnfc,  p.  HI.  e.  18,  .s.  5;  Marlhoroiii/h   v.  ,Sfir- 

(t)  See    a.    1,    .suh-s.    3;    Wins.  toris,' 32  Vh.  1).  GIG,  <)23  :  JIaltcn 

CoDV.  Stat.  291,  299.  v.  Jiiissr/l.  38  Ch.   D.   3S4  ;  Mog- 

{ii)  Sect.  G5,  suKs.  10.  ridijr  v.  C/(i2>p,  1892.  3  ("li.  382  ; 

(.r)   Stnt.  53  &  54    \'i<'l.  c.    'J:',  J>r  Fis/tcr   .I-    firazchivo/Zfi    t'»«- 

s.    10,    leplaciug  45    &   4G    Vict.  liact,  1898,      t'li.  6GU. 
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Fines  on 
leases. 


Rent  on 
mining  lease. 


lease  made  under  this  Act  must  be  by  deed  (z),  and  be 
made  to  take  effect  in  possession  not  later  than  twelve 
months  after  its  date  (a) ;  it  must  also  reserve  the  best 
rent  that  can  reasonably  be  obtained,  regard  being  had 
to  any  fine  taken,  and  to  any  money  laid  out  or  to  be 
laid  out  for  the  benefit  of  the  settled  land,  and  generally 
to  the  circumstances  of  the  case  (b) ;  and  must  in  other 
respects  conform  with  the  requirements  of  the  statute  (c) . 
But  a  lease  for  a  term  not  exceeding  twenty-one  years 
at  the  best  rent  that  can  be  reasonably  obtained  with- 
out fine,  and  whereby  the  lessee  is  not  exempted  from 
punishment  for  waste,  may  be  made  by  a  tenant  for 
life  without  giving  any  notice  to  the  trustees  ;  such  a 
lease  may,  moreover,  be  made  by  writing  under  hand 
only,  in  cases  where  the  term  does  not  extend  beyond 
three  years  from  the  date  of  the  writing  (d).  Building 
and  mining  leases  are  subject  to  additional  special  regu- 
lations (e) .  A  fine  received  on  the  grant  of  a  lease  under 
any  power  conferred  by  this  Act  must  be  applied  as 
capital  money  arising  under  this  Act  (/).  Under  a 
mining  lease  made  under  this  Act  part  of  the  rent  must 
be  set  aside  and  applied  as  capital  money  arising  under 
the  Act,  whether  the  mines  or  minei'als  leased  were 
already  opened  or  in  work  or  not,  unless  a  contrary 
intention  were  expressed  in  the  settlement ;  namely, 
three  fourths  of  the  rent  where  the  tenant  for  life  is 
impeachal)le  for  waste  in  respect  of  minerals,  and  other- 
wise one  fourth  ;  and  in  every  such  case  the  residue 


(i)  Ante,  p.  32,  and  ii.  [(/). 

{a)  Stat.  45  &  46  A'ict.  c.  38, 
s.  7,  siib-s.  1. 

{b)  Sect.  7,  sTib-P.  2. 

(c)  Every  lease  imist  contain 
a  covenant  for  payment  of  rent, 
and  a  condition  of  re-entry  on 
non  -  payment  of  rent  within 
tliirty  days  at  tlie  outside  ;  and 
a  counterpart  of  every  lease  must 
be  executed ;  sect.  7,  sub-ss.  3,  4. 
And  see  Sutherland  v.  Sutherland. 


1893,  3  Ch.  169  ;  Middkmtcs  v. 
Stevens,  1901,  1  Cli.  574  :  Boycc 
V.  Edhruoh;,  1903,  1  Ch.  836. 

[d)  Stat.  53  &  54  Vict.  c.  69, 
s.  7. 

(r)  Stats.  45  &  46  Vict.  c.  38, 
ss.  8— 10  ;  52  &  53  Vict.  c.  36  ; 
53  &  54  Vict.  c.  69,  ss.  8,  9.  See 
Re  Aldam's  Settled  Estate,  1902, 
2Cli.  46. 

(  /■)  Stat.  47  vS:  48  Vict.  c.  IS, 
.s.  4. 
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of  the  rent  will  go  as  rents  and  profits  (</).  Powers 
additional  to  or  larger  than  the  powers  conferred  by 
this  Act  may  be  given  to  the  tenant  for  life  by  the  deed 
under  which  he  holds  (h) ;  and  settlements  often  con- 
tain some  relaxation  of  the  restrictions  imposed  by  the 
Act  (i).  Any  lease  made  by  a  tenant  for  life  otherwise 
than  in  accordance  with  the  conditions  of  the  Act  will 
be  void  as  against  liis  successors  (A),  though  good  for 
his  own  life. 

The  Act  also  empowers  a  tenant  for  life  to  sell  or  Tenant  for 
exchange  the  whole  or  any  part  of  the  settled  land  (/). 
But  exactly  the  same  restriction  is  imposed  on  a  sale 
as  on  a  lease  by  the  tenant  for  life  of  the  principal 
mansion-house  and  lands  usually  occupied  therewith  (/;0  • 
And  due  notice  of  intention  to  sell  must  l)e  given  to 
the  trustees  and  their  solicitor,  as  in  the  case  of  a 
lease  {n).  Every  sale  or  exchange  must  be  made  at 
the  best  price  or  consideration  that  can  reasonably  be 
obtained  (o) .  The  proceeds  of  any  sale  made  under  the 
Act  and  any  money  agreed  to  be  paid  for  equality  of 
any  exchange  effected  under  the  Act  must  be  paid,  not 
to  the  tenant  for  life,  but  to  the  trustees  of  the  settle- 
ment or  into  Court,  at  his  option  ;  and  will  then  l)e 


life's  power 
of  sale  and 
exchange. 


(f/)  Stat.  45  k  46  Vict.  c.  38, 
s.  11.  A  tenant  for  life  is  not 
'■  inipeacliable  for  waste '' within 
tlic  nieanin;^  of  this  section  as 
regards  open  mines  ;  Jlc  Cltaytor, 
1900,  2  Ch.  804.  See  ante, 
pp.  114—116. 

(//)  See  sect.  57. 

(i)  E.(j.,  as  to  the  nece.ssity  of 
giving  notice  to  the  tnistees,  or 
of  setting  aside  part  of  tlie  rent 
on  making  a  mining  lease,  sec 
Wnis.  Conv.  Stat.  308,  34.5—347, 
506,  526. 

(/i)  See  DavicH  v.  Davics,  38 
Ch.  ]).  499,  decided  on  the  Settled 
Estates  Act,  1877  ;  Sutherland 
V.  Siilhrrlatnl,  l.<59:3,  3  Ch.  169; 
Chaniikrv.  BnnUrii,  1897,  1  Cli. 
315  ;  lie  Uandman  and  l!'i/i-',.r\s 
Confrorf,  lii02.  1  Ch.   'W)  :   /!"i/rr 


V.  Edbrouke,  1903,  1  Ch.  S36. 
A  lease  tnade  Ixnul  fide  in  in- 
tended exercise  of  the  statntor}' 
power  niiiy,  liowever,  be  good  as 
a  contract  to  grant  a  lease,  and 
.so  be  binding  on  the  lessor's  suc- 
cessors ;  .stats.  12  &  13  Viet.  c.  26, 
s.  2;  13  &  14  Vict.  c.  17.  See 
Stat.  45  &  46  Vict.  c.  38,  s.  12  ; 
Wms.  Conv.  Stat.  309. 

(/)  Stat.  45  .^  46  Vict.  c.  38, 
s.  3.  See  W/urltcriij/itv.  ]l'alhn\ 
23  Cli.  I).  752 ;  Re  C/ia>/t»r'.<< 
Settled  ExUde  Ad,  25  Ch.  D.  651, 

[in)  Ante,  p.  119  ;  see  !{•■  Se- 
hrii/ht' a  Settled  Estates,  33  Cii.  D. 
429  ;  lirnee  v.  Aileslmnj,  1892, 
A.  C.  356. 

(it)  Aide,  J).  119;  see  the  ca.sps 
citi-d  in  n.  \ii). 

\i,)  Stat.  45^46  Viet.  c.  38,  s.  4. 
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Application  of 
capital  money 
aii:?ing  under 
the  Settled 
Land  Act. 
1882. 


applicable  by  the  trustees  according  to  his  direction, 
or  under  the  direction  of  the  Court,  in  any  of  the  autho- 
rized modes  of  employment  of  capital  money  arising 
under  the  Act  (p).  These  are  stated  in  the  note  (q). 
They  chiefly  include  investment  in  authorized  securities, 

{}))  Stat.  45  &  46  A^ict.  c.  38,  s.  22.  See  He  Coleridge's  Settlement, 
1895,  2  Ch.  704  ;  Ee  Hunt's  Settled  Estates,  1905,  2  Ch.  418. 

[q)  (Stat.  45  &  46  Vict.  c.  38,  s.  21.)  Capital  monej  arising  under 
this  Act,  subject  to  pa}'ment  of  claims  properly  payable  thereout, 
and  to  application  thereof  for  any  special  authorized  object  for  which 
tlu;  same  was  raised,  shall,  when  received,  be  invested  or  otherwise 
apjilied  wholly  in  one,  or  partly  in  one,  and  ])artl}'  in  another  or 
otiiers  of  the  following  modes  (namely)  : 

(i.)  In  investment  on  Government  securities,  or  on  other  securities 
on  which  the  trustees  of  the  settlement  are  by  the  settlement  or  by 
law  (see  stat.  56  &  57  Vict.  c.  53,  pt.  i.)  authorized  to  invest  trust 
moneji-  of  the  settlement,  or  on  the  security  of  the  bonds,  mortgages, 
or  debentures,  or  in  the  purchase  of  the  debenture  stock  of  any 
railway  company  in  Great  Britain  and  Ireland  incorporated  by  special 
Act  of  Parliament,  and  having  for  ten  j-ears  next  befoi'e  the  date  of 
investment  paid  a  dividend  on  its  ordinary  stock  or  shares,  with 
power  to  vary  the  investment  in  or  for  any  other  such  seciu'ities : 

(ii.)  In  discharge,  purchase  or  redemption  of  incumbrances  affect- 
ing the  inheritance  of  the  settled  laud,  or  other  the  whole  estate  the 
sul)ject  of  the  settlement,  or  of  land  tax,  rent  charge  in  lieu  of  tithe, 
crown  rent,  chief  rent,  or  quit  rent,  charged  on  or  payable  out  of  the 
settled  land  : 

(iii.)  In  payment  for  any  improvement  authorized  by  this  Act 
(see  stats.  46  &  47  Vict.  c.  61,  s.  29  ;  50  &  51  Vict.  c.  30  ;  Re  Loi-d 
£'/munt's  Settled  Estates,  45  Ch.  D.  395  ;  Jle  DaUson's  Settled  Estate, 
1892,  3  Ch.  r>22)  : 

(iv.)  In  payment  for  equality  of  exchange  or  partition  of  settled 
land : 

(v.)  In  purchase  of  the  seignory  of  any  part  of  the  settled  land, 
being  freehold  land,  or  in  purchase  of  the  fee  simple  of  any  part  of 
the  settled  land,  being  copyhold  or  customary  land  : 

(vi.)  In  purchase  of  the  reveision  or  freehold  in  fee  of  any  part  of 
the  settled  land,  being  leasehold  land  held  for  years,  or  life,  or  years 
determinable  on  life : 

(vii.)  In  purchase  of  land  in  i'ee  simple,  or  of  copyhold  or  customary 
land  or  of  leasehold  land  held  for  sixty  years  or  more  unexpired  at 
the  time  of  purchase,  subject  or  not  to  any  exception  or  reservation 
of  or  in  respect  of  mines  or  minerals  tlierein  or  of  or  in  res]iect  ot 
rights  or  powers  relative  to  the  working  of  mines  or  minerals  tlierein, 
ov  in  other  land  : 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty 
years  or  more,  of  mines  and  minerals  convenient  to  be  held  or 
worked  with  the  settled  land,  or  of  any  easement,  right  or  ]>rivilege 
convenient  to  be  held  with  the  settled  land  for  mining  or  other  purposes  : 

(ix.)  In  payment  to  any  person  becoming  absolutely  entitled  or 
empowered  to  give  an  absolute  discharge  (see  stat.  53  &  54  Vict. 
G.  69,  s.  14)  : 

(x.)  In  payment  of  costs,  charges  a)id  expenses  of  or  incidental  to 
the  exercise  of  any  of  the  powers,  or  the  execution  of  any  of  the 
provisions  of  this  Act  : 


OF    AN    ESTATE    FOR    LIFE. 


123 


discharge  of  incumbrances  affecting  the  whole  estate  in 
the  settled  land,  payment  for  authorized  improve- 
ments, and  purchase  of  other  lands  to  be  made  subject 
to  the  settlement.  Any  investment  must  be  in  the  names 
or  under  the  control  of  the  trustees  (s).  Capital  money 
arising  under  the  Act  is,  while  uninvested  or  invested 
in  money  securities,  made  subject  to  the  settlement  as 
effectually  as  if  it  were  land,  and  will  go  to  the  persons 
to  whom  the  land,  from  which  it  arises,  would  have 
gone  for  the  same  estates  and  interests  as  they  would 
liave  had  in  the  land ;  the  income  of  invested  capital 
being  paid  to  the  persons  who  would  have  been  entitled 
to  the  income  of  the  land  (t).  The  tenant  for  life  is  Ttnantfor 
further  empowered  to  raise  money  by  mortgage  of  the 
settled  land,  where  the  money  is  required  for  enfran- 
chisement or  equality  of  partition  (v),  or  for  dis- 
charging an  incumbrance  on  the  settled  land  or  part 
thereof  (/r).  For  the  purpose  of  carrying  into  effect 
the  powers  of  leasing,  sale  and  other  powers  given  by 
the  Settled  Land  Act,  the  tenant  for  life  is  empowered  Tenant  for 
to  convey  the  settled  land  by  deed  for  all  the  estate,  Jf  conve^--'^ 


life's  power 
to  mortgage. 


(xi.)  Ill  any  otlier  iiiodc  in  whirli  iiioiiey  ]iro(liicf(l  by  the  exercise 
of  a  power  of  sale  in  the  settlement  is  applicable  thereunder. 

The  Court  may  also  order  that  the  costs  of  lej^al  proceedinj^s  taken 
for  the  )irotectioii  of  settled  land  be  paid  out  of  capital  money  raised 
by  sale  of  ])art  of  the  lands  in  settlement  :  lie  De  La  JVnrr's  Estates, 
16  Ch.  D.  587  ;  stat.  45  &  46  Vict.  c.  38,  ss.  36,  47  ;  V.'c  Ormrod's 
ii'eUIcd  Estate,  1892.  2  Ch.  318. 


ance  (k). 


is)  Stat.  45  &  46  Vict.  c.  38, 
s.  22,  siib-s.  2. 

(t)  S.  22,  sub-ss.  5,  6. 

(h)  Stats.  11  Geo.  IV.  &1  Will. 
IV.  c.  47,  s.  12  ;  and  2  &  3  Vict, 
c.  60,  empowered  tenants  for  life 
uiuler  wills  to  convey,  under  the 
direction  of  the  Court  of  Chan- 
cery, the  whole  estate  in  their 
lands,  if  a  sale  or  mortgage  thereof 
were  directed  for  payment  of  the 
debts  of  the  testator.  These 
powers  were  generally  siijierseded 
bv  stat.-,.  13  i<:  14  Vict.  c.  60, 
s.'^29  ;  ir,  k  16  Viet.  e.  5.',  s.  1  : 
now  rei)laeed  by  56  &  57  \"\cl. 
c.  53,  ss.  30,  31. 


(v)  Stat.  45  &  46  Vict.  c.  38, 
s.  18.  Enfranchisement  iiropeiiy 
means  the  conversion  of  copyhold 
land  into  freehold  {posf,  Tart  III. 
Ch.  i. ),  but  lias  been  held  to  in- 
clude here  the  purchase  of  tlie 
I'reehold  nversion  on  leasehold 
laml  ;  Jic  JJnirr,  I'lOS,  2  Ch.  :!72. 
As  to  jiartition,  see  ^;o.s-^,  Ch.  v. 

(if)  Stat.  53  &  54  Vict.  c.  61'. 
s.  11  (1)  ;  see  Re  Clifford,  ll»o2, 
1  Ch.  87.  By  sub-s.  2,  incum- 
brance, does  not  liere  include 
any  annual  .sum  payalile  during 
a  life  or  liv<\s,  or  a  term  of  year.-' 
ab.s"lute  or  iliti  riiiiualde. 
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which  is  the  suhject  of  the  sottlemeiit,  or  for  any  less 
estate,  as  may  be  required  (x). 


Statutory 
powers  cannot 
be  assigned. 


The  powers  of  a  tenant  for  life  under  the  Settled 
Land  Act  are  not  capable  of  assignment  or  release,  do 
not  pass  to  his  assignee  by  operation  of  law  or  other- 
wise, and  remain  exercisable  by  him  notwithstanding 
any  assignment  of  his  estate  (y).  But  this  is  without 
prejudice  to  the  rights  of  any  assignee  for  value  of  the 
whole  or  any  part  of  his  estate  ;  wdiich  cannot  generally 
be  affected  without  the  assignee's  consent  (z).  A  con- 
tract by  a  tenant  for  life  not  to  exercise  any  of  his 
powers  under  the  Act  is  void  (a).  And  any  provision 
in  a  settlement  attempting  to  forbid  a  tenant  for  life 
to  exercise  any  power  under  the  Act  is  void  (b). 


Improvement 
of  settled 
land. 


By  several  Acts  of  Parliament  of  the  last  reign  (c), 
and  especially  by  the  Improvement  of  Land  Act,  1864  {d) , 
facilities  have  been  given  for  borrowing  money  to  be 
spent  in  making  improvements  on  settled  land  by  way 
of  drainage  and  in  a  variety  of  other  ways  {(f),  and  to 


Railways  or 
Canals. 


(x)  See  stats.  45  &  46  Vict. 
c.  38,  s.  20,  sub-s.  1  ;  53  &  54 
Vict.  c.  69,  s.  6  ;  post,  Part  II. 
Ch.  iii. 

(?/)  Stat.  45  &  46  Vict.  c.  38, 
s.  50,  sub-s.  1.  See  He  Barloti-'s 
Contract,  1903,  1  Ch.  382. 

[z)  Sect.  50,  snb-s.s.  3,  4.  Stat. 
o4  &  55  Vict.  c.  69,  s.  4,  excepts 
assignments  made  by  a  tenant 
tor  lite  in  consideration  of  mar- 
riage or  b}-  way  of  anj'^  family 
arrangement,  not  being  a  secnrity 
for  money  advanced.  And  unless 
the  assignee  is  actually  in  pos- 
session, his  consent  is  not  re- 
quisite to  the  making  by  the 
tenant  for  life  of  leases  under  the 
Act  at  the  best  rent  without  iine. 

{a)  Stat.  45  &  46  Vict.  c.  38, 
s.  50,  sub-s.  2. 

(ft)  Sect.  51. 

(c)  Stats.  8  &  9  Vict.  c.  56, 
replacing  3  &  4  Vict.  c.  55  ;  9  &  10 


Vict.  c.  101,  amended  by  10  &  11 
Vict.  c.  11,  11  &  12  Vict.  c.  119, 
13  &  14  Vict.  c.  31,  and  19  &  20 
Vict.  c.  9  ;  12  &  13  Vict.  c.  100, 
amended  by  19  &  20  Vict.  c.  9, 
and  repealed  by  27  &  28  Vict, 
c.  114. 

{d)  Stat.  27  k  28  Vict.  c.  114, 
amended  by  62  &  63  Vict.  c.  46. 

(c)  By  Stat.  45  &  46  Vict. 
c.  38,  s.  30,  the  Act  of  1864 
is  extended  so  as  to  comprise 
all  improvements  authorized  by 
the  Settled  Land  Act,  1882  ;  see 
below,  p.  125,  n.  {h).  Settled 
lands  may  be  charged  under  the 
Act  of  1864  (ss.  78  sq.)  with  the 
repayment  of  money  subscribed 
for  the  construction  of  railways 
or  canals  on  or  near  to  them  and 
likely  to  benefit  them.  Stats. 
33  &  34  Vict.  c.  56.  and  34  &  35 
Vict.  c.  84,  added  to  the  list  of 
improvements  authorized  by  the 
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be  repaid  with  interest  by  equal  instalments  extending 
over  a  fixed  term  of  years,  and  charged  as  a  rent-charge 
upon  the  inheritance  of  the  land.  The  instalments  are 
payable  by  a  tenant  for  life  during  iiis  lifetime  ;  and  he 
is  bound  to  maintain  the  improvements  made  (/) .  And 
in  addition  to  the  facilities  so  given  for  raising  money  impiove- 

,  PIT-  i      o    1        1  -i   1  meiits  under 

to  pay  tor  the  improvement  oi   land,  capital  money  the  settled 
arising  from  the  sale  of  settled  land  or  otherwise  under  l"^"'^  ^^^^ 

°  1882. 

the  Settled  Land  Act,  1882  (g),  may  now  be  applied  at 
the  instance  of  the  tenant  for  life  in  payment  for  any 
improvement  authorized  by  that  Act  (//)•     But  in  order 

Act  of  1864  the  erection,  comple-  (/)  Stats.    8  &  9  Vict.    c.    56, 

tiou,  or  improvement  of  a  man-  ss.   10,    11  ;  9  &  10  Vict.  c.  101, 

sion  house  suitable  to  the  estate,  ss.  38,   39  ;  12  &  13  Vict.  c.  100, 

as    a    residence    for    its    owner,  ss.  21,  26  ;  27   &  28  A'ict.  c.  114.    Residence. 

provided    that   the    sum  cliarged  ss.  66,  72.     Capital  money  arising 

for  .such  purposes  should  not  be  under  the  Settled  Land  Act,  1882, 

more  than  two  years'  net  rental  maj'  now  be  applied  in  redeeming 

of  the  whole  e.state.    Stat.  40  &  41  such  rent  charges   when   created 

Vict.  c.  31  added  the  erection  of  in    respect   of    an    improvement 

reservoirs   and   other   permanent  authorized  by  that  Act  ;  see  aide,    lieservoirs 

works    for   the    sujiply    of   water  j).  122,  n.  (i])  (in.).  and  Water 

and  empowered  suliseriptions  for  ((/)  Stat.   45  &  46  Vict.   c.  38,    supplv. 

the   construction    of    waterworks  s.  21  (iii.)  ;  ante,   p.   122  ;  see  lie 

by  a  water  company  to  be  charged  Millard's    Settled    Estates,    1893, 

on   settled  lands  ;   see   also   stat.  3  Ch.    116  ;  Re   Bristol's   Settled 

60  &  61  Vict.  c.  44.  Estates,  ib.  161. 

(/t)  (Sect.  25.)  Improvements  autliorized  by  this  Act  are  the 
making  or  execution  on  or  in  connection  with,  and  for  the  benelit 
of  settled  land,  of  any  of  the  following  works,  or  of  any  works  for 
any  of  the  following  jturposes,  and  any  ojieration  incident  to  or 
necessary  or  jiroper  in  tlie  execution  of  any  of  tliose  works,  or  neces- 
sary or  pnipcu-  for  carrying  into  effect  any  of  those  purposes,  or  tor 
securing  the  I'ull  benefit  of  any  of  those  works  or  purjioses  (namely)  : 

(i.)  l3rainage,  including  the  straightening,  widening  or  deepening 
of  drains,  streams  and  watercourses  : 

(ii.)   Irrigation  ;  warping: 

(iii.)  Drains,  pipes  and  machinery  for  supjily  and  distiibution  of 
sewage  as  manure : 

(iv. )  Emba)ikiiig  or  weiring  from  a  river  or  lake,  or  from  the  sea, 
or  a  tidal  water : 

(v.)  Groynes  ;  sea  walls,  defences  against  water  : 

(vi.)  Inclosing  ;  straightening  of  fences  ;  re-division  of  fields  : 

(vii.)  Recdamation  ;  ihy  warping  : 

(viii.)  Farm  roads  ;  private  roads  ;  roads  or  streets  in  villages  or 
towns  : 

(ix.)  Clearing;  trenching;  planting: 

(x.)  Cottages  foi-  laboureis,  farm  servants,  and  arti>;iii>,  employed 
on  the  .settled  land  or  not  ;  and  (by  stat.  48  k  49  Viet.  e.  72.  s.  1  1) 
any   dwellings   available    for   the    working    classes,    the    building   of 
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to  olttain  this,  tlie  tciiiint  for  life  is  reqiiii-ed,  l)efore  the 

Tenant  for  life  work  is  done,  to  siil)iiiit  to  the  trustees  or  the  Court  a 

™schemc.""'     scheme  for  the  execution  of  the  improvement  showing 

the  ])roposed  expenditure  thereon  (t).     And  a  certificate 

of  the  Board  of  Agriculture,  or  of  an  engineer  or  surveyor 

w'liicli  ill  llie  oiiiiiiiiii  of  the  Coiul  is  not  injurious  to  tlio  estate.     See 
Stat.  53  &  fA  Vict.  c.  69,  .s.  18. 

(xi.)  Farmhouses,  ofHces  and  outbuildings,  and  other  jdaces  for 
farm  puiposes  : 

(xii.)  Saw  mills,  scutch  mills,  and  other  mills,  water  wheels,  engine- 
houses,  and  kilns,  which  will  increase  the  value  of  the  settled  land  for 
agricultural  purposes,  or  as  woodland  or  otherwise  : 

(xiii.)  Reservoirs,  tanks,  conduits,  watercourses,  pipes,  wells,  ponds, 
shafts,    dams,    weirs,    sluices,    and   other   works   and    machinery   for 
sujiply  and  distribution  of  water,  for  agricultural,  manufacturing,  or 
other  purposes,  or  for  domestic  or  other  consumption  : 
(xiv.)  Tramways  ;  railways  ;  canals  ;  docks  : 

(xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or 
tidal  waters,  facilitating  ti-ansport  of  ])ersons  and  of  agricultural 
stock  and  produce,  and  of  manure  and  other  things  required  for 
agricultural  purposes,  and  of  minerals  and  of  things  required  for 
mining  purposes : 

(xvi.)  Markets  and  market  places  : 

(xvii.)  Streets,  roads,  paths,  squares,  gardens  or  other  open  spaces 
for  the  use,  gratuitously  or  on  payment,  of  the  public  or  of  indi- 
viduals, or  for  dedication  to  the  i>ublic,  the  same  being  necessary 
or  proper  in  connection  with  the  conversion  of  land  into  building  land  : 
(xviii.)  Sewers,  drains,  watercourses,  pipe-making,  fencing,  paving, 
brick  making,  tile  making,  and  other  works  necessary  or  proper  in 
connection  with  any  of  the  objects  aforesaid  : 

(xix.)  Trial  j)its  for  mines,  and  other  jireliminary  w'orks  necessary 
or  proper  in  connection  with  development  of  mines  : 

(xx.)  Reconstruction,  enlargement  or  improvement  of  any  of  those 
works. 

By  stat.  53  &  54  Vict.  c.  69,  s.  13,  improvements  authorized  by  the 
Act  of  1882  shall  include  : 
(i.)  Bridges  : 

(ii.)  JMaking  any  additions  to  or  alterations  in  buildings  reasonably 
necessary  or  ])roper  to  enable  the  same  to  be  let  (see  Be  De  Teissier's 
Settled  Estate's,  1893,  1  Cli.  153 ;  Ee  Gas/cell's  Settled  Estates,  1894, 
1  Ch.  485  :  Re  Blagmv&s  Settled  Estates,  1903,  1  Gh.  560  ;  Be  Leveson 
Goirer's  Settled  Estate,  1905,  2  Ch.   95): 

(iii.)  Erection  of  buildings  in  substitution  for  buildings  within  an 
urban  sanitary  district  taken  by  a  local  or  other  public  authority,  or 
for  buildings  taken  under  compulsory  powers,  but  so  that  no  more 
money  be  expended  than  the  amount  received  for  the  buildings 
taken  and  the  site  thereof  : 

(iv.)  The  rebuilding  of  the  principal  mansion  house  on  the  settled 
land:  provided  that  the  sum  to  be  so  applied  shall  not  exceed  one 
half  of  the  annual  rental  of  the  settled  land  (see  Be  Walkers  Settled 
Estate,  1894,  1  Ch.  189  ;  Be  Legh's  Settled  Estate,  1902,  2  Ch.  274. 

(i)  Stat.  45  &  46  Vict.  c.  38,  see  Be  Buliver  Lytton's  Will,  38 
.s.  26,  stib-s.  1  ;  Be  Hotchkin^s  Ch.  D.  20  ;  Be  Norfolk's  Estates, 
Settled    Estates,   35    Ch.    D.    41  ;       1900,  1  Ch.  461. 
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approved  by  tlieni,  certifying'  that  the  work  has  l)een 
properly  done,  and  the  amount  properly  payable  by  the 
trustees  in  respect  thereof,  or  else  an  order  of  the  Court 
is  required  before  any  capital  money  can  be  applied  in 
payment  for  the  improvement  (/.).  But  the  Court  may, 
in  any  case  where  it  appears  proper,  make  an  order 
directing  capital  money  to  be  applied  in  payment  for  any 
authorized  improvement, notwithstanding  that  a  scheme 
was  not  submitted,  as  required,  before  the  execution  of 
the  improvement  (Z).  The  tenant  for  life  is  required 
to  maintain  improvements  executed  under  the  Act  (//t) ; 
and  is  protected  from  impeachment  of  waste  (n)  in  re- 
spect of  any  stone,  clay,  sand,  or  other  substance  pro- 
perly gotten,  or  timber  properly  cut,  for  the  purpose 
of  making  or  maintaining  any  such  improvement  (o). 
Under  the  same  Act  {])),  a  tenant  for  life  may  join  or 
concur  with  any  other  person  interested  in  executing 
any  improvement  authorized  by  the  Act,  or  in  con- 
tributing to  the  cost  thereof.  In  all  other  respects.  Other  im- 
improvements  which  a  tenant  for  life  may  wish  to  make  l'™^^"^^'^*-'*- 
must  be  paid  for  out  of  his  own  pocket  {<j). 


Where  land  is  given  to  a  widow  during  her  widow-    Peierminaiilc 
hood,  or  to  a  man  until  he  shall  become  bankrupt  (/•),         "^^  '^   '^* 

or  for  any  other  definite  period  of  time  of  uncertain 
duration,  a  freehold  estate  is  conferred,  as  in  the  case  of 

{k)  Sect.  26,  sub-ss.  2,  3  ;  slat.  {q)  Xairn   v.  Marjoribankn,  3 

50   &    51    Vict.    c.    30.       See  Kc  Russ.     58-2  :     llihbcrt    v.     Cooke, 

Keek's  ;SeUle7)ien(,  I90i,  2  Ch.  2>.  1.   Sim  &  Stii.   552:    CahkeoU  v. 

(/)  Stilt.   53  &   0-4  Vict.  c.   09,  Brovm,  2   Hare,   144:  Hurlork  \\ 

s.  1:5.     See   Re   Onnrod'fi   HcUh'd  Smitli.,   17   Beav.   572  ;   Duunr  v. 

F.shilr,    18!)2,    2    Ch.     318;     Re  /hianr,  7   De  Uex,  M.  i  G.  207  : 

Tiirter's    .Stilled    Ly.>iles,     1895,  J)eiif  v.    /V«<,  30   IJeav.  3(53  ;  V.V 

2    Ch.    468  ;    Jie    Thonuis,    190ii,  Leigh's  Eslulc,   L.   1!.  6  Ch.  687  : 

1  Cli.  319  ;  Re  Fartiwjlan,   1902,  Drake  v.  Trcf'usis,   L.   H.   10  t'li. 

1  Ch.  711.  364;    Re   Rroitdiraler    Ritalv,    33 

{m)  Stat.  45  &  46  Vict.  c.  38,  W.    K.    738  ;     Ra-    Dc    Teissier's 

s.  28.  Sealed  Estates,   1893,  1   Ch.  153; 

(/()  Ante,  i^.  116.  Jie  Gerard's  Settled  Estates,  1893. 

(o)  Sect.  29.  3  Cii.  252  :  Re  MoiiIik/k,  1897,  2 

(p)  Stat.  45  &  46  Vict.  c.  38,  Ch.  8  ;  Re  inilin,  1902.  1  Cli.  15. 

s.  27.  (>•)  Ante,  p.  82. 
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a  gift  for  life  (s).  Such  estates  are  regarded  in  law  as 
determinable  life  estates  (0  ;  and  tludr  incidents  are 
generally  the  same  as  those  of  ordinary  life  estates.     A 

Emblements,  difference  may  occur  in  the  right  to  take  the  emblements, 
that  is,  the  right  of  a  tenant  to  reap  the  crop  that  he 
has  sown,  though  he  die  or  his  estate  terminate  before 
harvest  (n).  Thus,  if  a  tenant  for  life  die  before 
harvest,  his  executors  will  be  entitled  to  the  emble- 
ments, whether  his  estate  were  absolute  or  determinable; 
and  his  assignee  or  undertenant  will  have  the  sameright. 
But  if  the  estate  should  determine  by  the  tenant's  own 
act,  as  by  the  marriage  of  a  widow  holding  during  her 
widowhood,  the  tenant  would  have  no  right  to  emble- 
ments ;  though  the  undertenant,  being  no  i3arty  to  the 
cesser  of  the  estate,  would  still  be  entitled  in  the  same 
manner  as  on  the  expiration  of  the  estate  by  death  (x). 

Tenants  at  With  respect  to  tenants  at  rack-rent  0/),  it  is  now  pro- 
vided that  where  the  lease  or  tenancy  of  any  farm  or 
lands  held  by  such  a  tenant  shall  determine  by  the 
death  or  cesser  of  the  estate  of  any  landlord  entitled  for 
his  life,  or  any  other  uncertain  interest,  instead  of 
claims  to  emblements,  the  tenant  shall  continue  to  hold 
and  occupy  such  farm  or  lands  until  the  expiration  of 
the  then  current  year  of  his  tenancy,  paying  a  propor- 
tionate rent  to  the  succeeding  owner  (z). 


rack-rent. 


ment  of  rent. 


Apportion-  By  the  common  law,  if  lands  were  let  reserving  rent 

periodically,  as  on  the  usual  quarter  days,  nothing  was 
due  from  the  lessee  until  the  day  when  the  rent  became 
paijahle  (a).  Hence,  in  old  times,  if  a  tenant  for  life 
had  let  the  lands  reserving  rent  t]uarterly  or  half-j'earl}-, 

(.s)  Ante,  p.  63.  TFeld,  5  B.  &  Ad.  105. 

{()  Co.    Litt.    4-2    a  ;    2    Bha-k.  (.v)  Ante.  p.  106,  n.  (q). 

Conim.    121  ;   Be   Panics  Settled  {:)  Stat.    14  &  15  Vict.  c.  25, 

Estates,  1899,   1  Cli.  324,  .329.  s.   1  :    Haines  v.  JVelch,   L.  R.   4 

{u)  See  AVins.  Pers.  Prop.  133,  C.  P.  91. 

15tli  eel.  [a]  Co.   Litt.    292   b  :    3   Rep. 

(.X-)  Co.   Litt.  55  b  ;    2  Black.  128. 
Coninr.   122 — 124  ;  see  Graves  v. 
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and  died  between  two  rent-days,  no  rent  was  due  from 
the  under-tenant  to  anybody  from  the  last  rent-day  till 
the  time  of  the  decease  of  the  tenant  for  life.  But  in 
the  reign  of  King  George  II.  a  remedy  for  a  propor- 
tionate part  of  the  rent,  according  to  the  time  such 
tenant  for  life  lived,  was  given  by  Act  of  Parliament  to 
his  executors  or  administrators  (/>).  Formerly,  also, 
when  a  tenant  for  life  had  a  power  of  leasing  (c),  and  let 
the  lands  accordinglj',  reserving  rent  periodically,  his 
executors  had  no  right  to  a  proportion  of  the  rent,  in  the 
event  of  his  decease  between  two  quarter  days ;  and,  as 
rent  is  not  due  till  midnight  of  the  day  on  which  it  is 
made  payable,  if  the  tenant  for  hfe  had  died  even  on  the 
quarter-day,  but  before  midnight,  his  executors  lost  the 
quarter's  rent,  which  went  to  the  person  next  entitled  {d). 
But  by  an  Act  of  1834  (c),  the  executors  and  adminis- 
trators of  any  tenant  for  life  who  had  granted  a  lease 
since  the  passing  of  the  Act,  might  claim  an  apportion- 
ment of  the  rent  from  the  person  next  entitled,  when  it 
should  become  due.  This  Act,  however,  did  not  apply 
unless  the  demise  was  made  l)y  an  instrument  in 
writing  {/).  But  the  Apportionment  Act,  1870  (//),  Apportion- 
now  provides  that  all  rents  and  other  periodical  pay-  "g^Q*^ "  ^^' 
ments  in  the  nature  of  income  (whether  reserved  or 
made  payable  under  an  instrument  in  writing  or  other- 
wise), shall,  like  interest  on  money  lent,  be  considered 
as  accruing  from  day  to  day,  and  shall  be  apportionable 
in  respect  of  time  accordingly. 

If  a  tenant  foi"  his  own  life   assign    his  estate   to  An  estate  /mr 

mitrc  ric, 

(Ij)  Sue  stats.  11  Geo.  II.  c.  lU,  L.  R.  2  Eq.  27. 
s.  15  ;  4  &  f)  Will.  IV.  c.  22,  s.  1  :  (/)  See   Cattlei/   v.    Arnold,   1 

Ex  imrtc  Smyth,   1  Swaiist.  337,  J.  &  H.  651  :  Mills  v.    Trunxpcr, 

anil  the  learned  editor's  note.  L.  R.  4  Cli.  320. 

(c)  See  «Hte,  p.  117.  (;/)  Stat.  33  &  34  Vict.  e.  35, 

(d)  Non-is  V.  Harrison,  2  Mad.  s.  2  :    Ilasluck  v.    I'cdkij,   L.    h'. 
2tJ8.  19    E(|.    271  :     Cong/ublc  v.   Con- 
ic) Stat.  4  k  5  Will.  IV.  e.  22,  stable,  11  Cii.  D.  681  :  Re  Howell. 

s.  2  ;  Lock  v.  Dc  Durfjh,  4  De  G.        1895,  1  (,).   I'..   844  :  see  Ellis  v. 
.^  S.  470  ;  Plammer  v.    WitHchji,        Roicbotham,  1900,  1  C,>.  15.  740. 
Joh.   585 ;    Llewellyn    v.    Rents, 

w.ii.r.  9  • 
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General 
occupant. 


Special 
occupant. 


Statute  of 
Frauds. 


another,  the  assignee  will  become  entitled  to  an  estate 
for  the  life  of  the  former.  This,  in  the  Norman-French, 
with  which  our  law  still  abounds,  is  called  an  estate  ;:>?»• 
autre  vie  (//)  ;  and  the  person  for  whose  life  the  land  is 
holden  is  called  the  cestui  que  i-ie.  An  estate  jnir  autre 
vie  has  long  been  an  estate  of  freehold  (0  ;  though  in 
early  times  this  was  not  so  (A).  In  this  case,  as  well  as 
in  that  of  an  original  grant,  the  new  owner  was  formerly- 
entitled  only  so  long  as  he  lived  to  enjoy  the  property, 
unless  the  grant  were  expressly  extended  to  his  heirs  ; 
so  that,  in  case  of  the  decease  of  the  new  owner  in  the 
lifetime  of  the  cestui  que  vie,  the  land  was  left  without 
an  occupant  so  long  as  the  life  of  the  latter  continued, 
for  the  law  would  not  allow  him  to  re-enter  after  having 
parted  with  his  life  estate  {I).  No  person  having,  there- 
fore, a  right  to  the  property,  anybody  might  enter  on 
the  land,  and  he  that  first  entered  might  lawfully  retain 
possession  so  long  as  the  cestui  que  vie  lived  (;»)•  The 
person  who  had  so  entered  was  called  a  c/cneral  occupant. 
If,  however,  the  estate  had  been  granted  to  a  man  and 
his  heirs  during  the  life  of  the  cestui  que  vie,  the  heir 
might  enter  and  hold  possession  ;  and  in  such  a  case  he 
was  called  in  law  a  special  occupant,  having  a  special 
right  of  occupation  by  the  terms  of  the  grant  (»)•  To 
remedy  the  evil  occasioned  b}'  property  remaining  with- 
out an  owner,  it  was  provided  bj'  a  clause  in  a  famous 
statute  passed  in  the  reign  of  King  Charles  II.  (o),  that 
theowner  of  an  estate  ])u  rant  re  ricmight  dispose  thereof 
by  his  will ;  that  if  no  such  disposition  should  be  made, 
the  heir,  as  occupant,  should  be  charged  with  the  debts 
of  his  ancestor ;  or  in  case  there  should  be  no  special 
occupant,  it  should  goto  his  executors  or  administrators, 


(Ii)  Litt.  s.  56. 

{*)  Litt.  s.  57. 

(k)  Bract,  fo.  26  b,  263  a : 
Fleta,  fo.  192,  28ii. 

(I)  In  very  early  times  tlie 
law  was  otherwise ;  Bract,  fo. 
27  a,  2.63  a  ;  Fleta,  fo.  192,  289  ; 


P.  &  il.  Hist.  Eiic,'.  Law.  ii.  80. 

(»i)  Co.  Litt.  41  b  ;  2  Black. 
Comm.  258. 

(h)  Atkinson  V.  Baker,  i  T. 
Rep.  229. 

(o)  Tlie  Statute  of  Frauds,  29 
Car.  IL  c.  3,  s.  12. 
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and  be  subject  to  the  payment  of  his  debts,  of  course 
only  during  the  residue  of  the  life  of  the  (■cstiii  que  vie. 
In  the  construction  of  this  enactment  a  question  arose, 
whether  or  not,  supposing  the  owner  of  an  estate  jmr 
autre  vie  died  without  a  will,  the  administrator  was  to 
be  entitled  for  his  own  benefit,  after  paying  the  debts 
of  the  deceased.  An  explanatory  Act  was  accordingly 
passed  in  the  reign  of  King  George  II.  (j)),  by  which 
the  sm'i^lus,  after  payment  of  debt,  was,  in  case  of 
intestacy,  made  distributable  amongst  the  next  of  kin, 
in  the  same  manner  as  personal  estate.  By  the  Wills  Modem 
Act  of  1837  iq) ,  the  above  enactments  were  both  replaced  enactments, 
by  more  comprehensive  provisions  to  the  same  effect. 
And  under  the  Land  Transfer  Act,  1897  (r),  on  the 
death  of  a  tenant  y^^r  autre  vie,  his  estate  devolves  in 
the  first  instance  upon  his  executors  or  administrator 
whether  he  have  devised  the  same  or  not,  and  notwith- 
standing that  he  leave  a  special  occupant.  But  the  Act 
does  not  disturb  the  beneficial  title  of  a  devisee  or 
special  occupant,  who  may,  if  the  estate  be  not  required 
to  satisfy  the  deceased  tenant's  debts  and  testamentary 
or  administration  expenses,  require  the  executors  or 
administrator  to  convey  the  same  to  him. 

When  one  person  has  an  estate  for  the  life  of  another,   redui  que  vie 

it  is  evidently  his  interest  that  the  centiii  que  vie  or  he  '"'Y  ^%  ,   , 
■^  ^  ordered  to  be 

for  whose  life  the  estate  is  holden,  should  live  as  long  produced, 
as  possible  ;  and,  in  the  event  of  his  decease,  a  tempta- 
tion might  occur  to  a  fraudulent  owner  to  conceal  his 
death.  In  orderto  prevent  any  such  fraud,  it  is  provided, 
l)y  an  Act  of  Queen  Anne  (-s),  that  any  person  having  any 


{p)  Stat.  14  (i.'o.  II.  (•.20,8.9; 
see  Co.  Litt.  41  1.,  ii.  (.'»). 

{q)  Stat.  7  Will.  IV.  &  1  Vict. 
(".  26,  ss.  3,  6  :  Re  Slicppard, 
1897,2  Ch.  H7  ;  AV  lainun,  1903, 
1  Ch.  '241. 

(/•)  Stat.  60  &  61  Viet.  c.  65, 
I'ait  I.  ;  ante,  pp.  29, r>7, 74,85,109. 


(,«)  Stat.  6  Anne,  e.  18.  See 
Ex.  parte  Grant,  6  Ves.  51 '2  : 
Ex  parte  Whallcy,  4  Russ.  561  : 
Re  Isaac,  4  My.  .S:  Cr.  11  :  R>; 
Liiujcn,  12  Sim.  104  :  Ri'  Cloascij, 
2  Sm.  k.  G.  46  :  Re  Dnuiis,  7.hir., 
N.  S.  2:<0  :  Re  Oirni,  10  Ch.  D. 
166  ;  Re  iitevciK,  31  Ch.  I).  320. 

<)  — 2 
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claim  ill  remainder,  reversion  or  expectancy,  may,  upon 
affidavit  that  he  hath  cause  to  beheve  that  the  cestui  que 
vie  is  dead,  and  that  his  death  is  concealed,  obtain  an 
order  from  the  Lord  Chancellor  for  the  production  of  the 
cestui  que  lie  in  the  method  prescribed  by  the  Act ;  and 
if  such  order  be  not  complied  with,  then  the  cestui  que 
vie  shall  be  taken  to  be  dead,  and  any  person  claiming 
any  interest  in  remainder,  or  reversion,  or  otherwise, 
may  enter  accordingly  (t). 
Quasi  entail.  If  an  estate  2^ur  autre  vie  should  be  given  to  a  person 

and  the  heirs  of  his  body,  a  quasi  entail,  as  it  is  called, 
will  be  created,  and  the  estate  will  descend,  during  its 
continuance,  in  the  same  manner  as  an  ordinary  estate 
tail.  But  the  owner  of  such  an  estate  in  possession  may 
bar  his  issue,  and  all  remainders,  by  an  ordinary  deed 
of  conveyance  (//),  without  any  inrolment  under  the 
statute  for  the  abolition  of  fines  and  recoveries.  If  the 
estate  tail  be  in  remainder  expectant  on  an  estate  for 
life,  the  concurrence  of  the  tenant  for  life  is  necessary 
to  enable  the  tenant  in  tail  to  defeat  the  subsequent 
remainders  (x). 


Persons 
having  the 
powers  of  a 
tenant  for  life 
under  the 
Settled  Land 
Act,  1882. 


Tenant  pu7' 
autre  vie. 


It  is  important  to  notice  that  all  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Act,  1882  (y), 
are  by  that  Act  {.z)  expressly  conferred  on  each  of  the 
following  persons,  when  entitled  in  possession  : — 

(a)  A  tenant  for  years  determinable  on  life,  not  holding 
merely  under  a  lease  at  a  rent : 

(b)  A  tenant  for  the  life  of  another,  not  holding  merely 
under  a  lease  at  a  rent ; 

(c)  A  tenant  for  his  own  or  any  other  life,  or  for  years 


{()  By  s.  5  of  the  same  Act. 
tenants  pier  autre  vie  continuing 
in  possession  after  the  determina- 
tion of  their  estates,  without  the 
express  consent  of  the  persons 
next  entitled,  are  adjudged  to  be 
trespassers,  and  made  liable  to 
pay  the  full  value  of  the  profits 
received    during    their  wrongful 


iioss8ssion. 

(ii)  Fearne,  C.  R.  495  srj. 

(x)  AUcn  V.  Alien,  2  Dru.  i; 
War.  307,  324,  332  :  Ediranh  v. 
Chamjiimi,  3  De  Gex,  M.  &.  G. 
202. 

((/)  Ante.  pp.  118—124. 

(:)  Stat.  45  vt  40  Vict.  c.  38, 
s.  58,  sub-s.  1  (iv.,  v.,  vi.,  ix.). 
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determinable  on  life,  whose  estate  is  liable  to  cease  or 
be  defeated  in  any  event  during  that  life  (a),  or  is  subject 
to  a  trust  for  accumulation  of  income. 

In  addition  to  estates  for  life  expressly  created  by 
the  acts  of  the  parties,  there  are  cea-tain  life  interests, 
created  by  construction  and  operation  of  law,  possessed 
by  husbands  and  wives  in  each  other's  land.  These 
interests  will  be  spoken  of  in  a  future  chapter.  There 
are  also  certain  other  life  estates  held  by  persons 
subject  to  peculiar  laws;  such  as  the  life  estates  held 
by  beneficed  clergymen.  These  estates  are  exceptions 
from  the  general  law;  and  a  discussion  of  them,  in  an 
elementary  work  like  the  present,  would  tend  rather 
to  confuse  the  student  than  to  aid  him  in  his  grasp 
of  those  general  principles,  which  it  should  be  his  lirst 
object  to  comprehend. 

(a)  See  auk,  pp.  82,  127,  128. 
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OF   JOINT   TENANTS   AND   TENANTS    IN   COMMON. 


The  four  uni- 
ties of  joint 
tenancy. 

Joint  tenants 
for  life. 


Joint  tenants 
in  tail. 


A  GIFT  of  lands  to  two  or  more  pei'sons  in  joint 
tenancy  is  such  a  gift  as  imparts  to  them,  with  respect 
to  all  other  persons  than  themselves,  the  properties  of 
one  single  owner.  As  between  themselves,  they  must, 
of  course  have  separate  rights ;  but  such  rights  are 
equal  in  every  respect,  it  not  being  possible  for  one  of 
them  to  have  a  greater  interest  than  another  in  the 
subject  of  the  tenancy.  A  joint  tenancy  is  accordingly 
said  to  be  distinguished  by  unity  of  ^wss^'ss/o^,  unity 
of  interest,  unitj'  of  title,  and  unity  of  the  time  of  the 
commencement  of  such  title  (a).  Any  estate  may  be 
held  in  joint  tenancy  ;  thus,  if  lands  be  given  simply 
to  A.  and  B.  without  further  words,  they  will  become 
at  once  joint  tenants  for  life  (h).  Being  regarded,  with 
respect  to  other  persons,  as  but  one  individual,  their 
estates  will  necessarily  continue  so  long  as  the  longer 
liver  of  them  exists.  While  they  both  live,  as  they 
must  have  several  rights  between  themselves,  A.  will 
be  entitled  to  one  moiet}'  of  the  rents  and  profits  of 
the  land,  and  B.  to  the  other ;  but  after  the  decease 
of  either  of  them,  the  survivor  will  be  entitled  to  the 
whole  during  the  residue  of  his  life.  So,  if  lands  be 
given  to  A.  and  B.  and  the  heirs  of  their  two  bodies  ; 
here,  if  A.  and  B.  be  persons  who  may  possibly  inter- 
marry, the}^  will  have  an  estate  in  special  tail,  descendible 
onlv  to  the  heirs  of  their  two  bodies  (r)  :  so  long  as 


(a)  2  Bliick.  Coinm.  180. 
lb)  Litt.    s.   283  ;    Com.   Dig. 
tit.    Estates    (K.    1)  ;    see    ante. 


p.  no. 

(0  Co.  Litt.  20  b.  25  b  ;  Bac. 
Abr.  tit.  Joint  Tenants  (G> 
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they  both  live,  they  will  be  entitled  to  the  rents  and 
profits  in  equal  shares  ;  after  the  decease  of  either,  the 
survivor  will  be  entitled  for  life  to  the  whole  ;  and,  on 
the  decease  of  such  survivor,  the  heir  of  their  bodies,  in 
case  they  should  have  intermarried,  will  succeed  by 
descent,  in  the  same  manner  as  if  both  A.  and  B.  had 
been  but  one  ancestor.  If,  however,  A.  and  B.  be 
persons  who  cannot  at  any  time  lawfully  intermarry, 
as,  if  they  be  brother  and  sister,  or  both  males,  or 
both  females,  a  gift  to  them  and  the  heirs  of  their 
two  bodies  will  receive  a  somewhat  different  construc- 
tion. So  long  as  it  is  possible  for  a  unity  of  interest 
to  continue,  the  law  will  carry  it  into  effect :  A.  and 
B.  will  accordingly  be  regarded  as  one  person,  and 
will  be  entitled  jointly  during  their  lives.  While 
they  both  live  their  rights  will  be  equal ;  and,  on  the 
death  of  either,  the  survivor  will  take  the  whole  so 
long  as  he  may  live.  But,  as  they  cannot  intermarry, 
it  is  not  possible  that  any  one  person  should  be  heir 
of  both  their  bodies :  on  the  decease  of  the  survivor, 
the  law,  therefore,  in  order  to  conform  as  nearly  as 
possible  to  the  manifest  intent,  that  the  heir  of  the 
body  of  each  of  them  should  inherit,  is  obliged  to  sever 
the  tenancy  and  divide  the  inheritance  between  the  heir 
of  the  body  of  A.,  and  tlie  heir  of  the  body  of  B.  Each 
heir  will  accordingly  be  entitled  to  a  moiety  of  the 
rents  and  profits,  as  tenant  in  tail  of  such  moiety.  The 
heirs  will  now  hold  in  a  manner  denominated  tenancy  in 
common ;  instead  of  both  having  the  whole,  each  will 
have  an  undivided  half,  and  no  further  right  of  survivor- 
ship will  remain  (^0- 

An  estate  in  fee  simple  may  also  be  given  to  two  or  Joint  tenant 
more  persons  as  joint  tenants.     The  unity  of  thiskiiul 
of  tenure  is  remarkably  shown  by  the  words  wliich  are 
made  use  of  to  create  a  joint  tenancy  in  fee  siniplf . 

{d}  Lilt.  s.  283.     Sec  lie  Tiverton  Markd  Ad,  20  lU-av.  374. 
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Trustees  are 
always  made 
joint  tenants. 


The  lands  intended  to  be  given  to  joint  tenants  in  fee 
simple  are  limited  to  them  and  their  heirs,  or  to  them, 
tJieir  heirs  and  a.ssi(ins  (e),  although  the  heirs  of  one  of 
them  only  will  succeed  to  the  inheritance,  provided  the 
joint  tenancy  be  allowed  to  continue  :  thus,  if  lands  be 
given  to  A.  B.  and  C.  and  their  heirs,  A.,  B.  and  C. 
will  together  be  regarded  as  one  person ;  and,  when  they 
are  all  dead,  but  not  before,  the  lands  will  descend  to  the 
heirs  of  the  artificial  person  (so  to  speak)  named  in  the 
gift.  The  survivor  of  the  three,  who  together  compose 
the  tenant,  will,  after  the  decease  of  his  companions, 
become  entitled  to  the  whole  lands  (_/).  While  they  all 
lived  each  had  the  whole ;  when  any  die,  the  survivor  or 
survivors  can  have  no  more.  The  heir  of  the  survivor 
is,  therefore,  the  person  who  alone  will  be  entitled  to 
inherit,  to  the  entire  exclusion  of  the  heirs  of  those  who 
may  have  previously  died  {g).  A  joint  tenancy  in  fee 
simple  is  far  more  usual  than  a  joint  tenancy  for  life  or 
in  tail.  Its  principal  use  in  practice  is  for  the  purpose 
of  vesting  estates  in  trustees,  who,  as  we  shall  see,  are 
persons  entrusted  with  the  legal  ownership  of  lands  for 
the  benefit  of  others  {h).  Such  persons  are  invariably 
made  joint  tenants.  On  the  decease  of  one  of  them,  the 
whole  estate  then  vests  at  once  in  the  survivors  or  sur- 
vivor of  them,  without  devolving  on  the  heir  at  law  of 
the  deceased  trustee,  and  without  being  affected  by  any 
disposition  which  he  may  have  made  by  his  will :  for 
joint  tenants  are  incapable  of  devising  their  respective 
shares  by  will  (/) ;  they  are  not  regarded  as  having  any 
separate  interests,  except  as  between  or  amongst  them- 
selves, whilst  two  or  more  of  them  are  living.  Trustees, 
therefore,  whose  only  interest  is  that  of  the  persons  for 


(c)  ]'>ac.  Abr.  tit.  Joint  Tenants 
(A)  ;  Co.  Litt.  184  a. 

(/)  Litt.  s.  280.  Any  joint 
tenant  taking  a  beneficial  interest 
by  survivorship  is  now  liable  to 
succession  duty  and  estate  duty  ; 


stats.  16  k  17  Vict.  c.  51,.  s.  3  ; 
57  k  58  Vict.  c.  30,  ss.  1,  2  ;  see 
tlie  end  of  Ch.  x. 

(r/)  Litt.  nhi  sup. 

{h)  See  post,  Ch.  vii. 

(0  Litt.  s.  287  ;  Perk.  s.  500. 
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whom  they  hold  in  trust,  are  properly  made  jomt  tenants. 
As  a  rule,  the  survivor  of  several  joint  tenants  in  fee 
simple  may  devise  the  land,  as  well  as  allow  it  to  descend 
to  his  heir.  But,  if  such  survivor  be  a  trustee  of  the 
land,  on  his  death  after  the  year  1881,  his  estate  will 
vest  in  his  personal  representatives,  notwithstanding 
any  testamentary  disposition  he  may  make  (k).  The 
Land  Transfer  Act,  1897  (/)  does  not  affect  the  right 
of  a  joint  tenant  surviving  his  companions  to  succeed 
to  the  whole  estate  given  to  the  joint  tenants  in  the 
lands.  But  when  the  whole  estate  has  become  vested 
by  survivorship  in  the  longest  liver  of  them,  it  will 
devolve  upon  his  death  according  to  the  provisions  of 
the  Act,  and  will  therefore  vest  in  the  first  instance  in 
his  executors  or  administrator.  If,  however,  he  were 
entitled  for  his  own  use  and  not  as  trustee  for  others, 
his  heir  or  devisee  will  have  the  same  beneficial  interest 
in  the  lands,  and  the  same  right  to  require  them  to  be 
conveyed  to  him,  as  if  the  whole  estate  had  been 
originally  granted  to  the  last  surviving  joint  tenant 
alone  (di). 

As  joint  tenants  together  compose  but  one  owner,  it 
follows,  as  we  have  already  observed,  that  the  estate  of 
each  must  arise  at  the  same  time  (//)  ;  so  that  if  A.  and 
B.  are  to  be  joint  tenants  of  lands,  A.  cannot  take  his 
share  first,  and  then  B.  come  in  after  him.  To  this  rule,  Excoptiun  d 
however,  an  exception  has  been  made  in  favour  of  con- 
veyances taking  effect  by  virtue  of  the  Statute  of  Uses, 
to  be  hereafter  explained ;  for  it  has  been  held  that  joint 
tenants  under  this  statute  may  take  their  shares  at 
different  times  (o) ;  and  the  exception  appears  also  to 

(/.•)  Stat.    44   &    45   Vkt.  c  11,            (a)  Co.    Lilt.    18S  a:   2  151a.k. 

s.  ;}().  Comiii.  ISl. 

(l)  Stat.  60  &  61  Vict.   c.  65,            (c)   13  lU-p.   f.ti  :  rullexf.  373; 

Part  I.,  ante,  pp.   2i),  57,  74,  84,        Uac.     Alir.    .loiiit    Tfiiaiils   (I))  ; 

85,  109,  131.  (Jilb.   Uses,    71    (135.  ii.    Id,   3r(l 

{in)  Ante,  p.  136.  ed.). 


unity  1)1'  time. 
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A  release  is 
the  proper 
form  of 
assurance 
between  joint 
tenants. 


extend  to  estates  created  bj"-  will  (;>).  A  further  conse- 
quence of  the  unity  of  joint  tenants  is  seen  in  the  fact, 
that  if  one  of  them  should  wish  to  dispose  of  his  interest 
in  favour  of  any  of  his  companions,  he  may  not  make 
use  of  any  mode  of  disposition  operating  merely  as  a 
conveyance  of  lands  from  one  stranger  to  another.  The 
legal  possession  or  seisin  of  the  whole  of  the  lands 
belongs  to  each  one  of  1)he  joint  tenants  of  an  estate  of 
freehold  ;  no  delivery  can,  therefore,  be  made  to  him  of 
that  which  he  already  has.  The  proper  form  of  assur- 
ance between  joint  tenants  is,  accordingly,  a  release 
by  deed  (q),  and  this  release  operates  rather  as  an 
extinguishment  of  right  than  as  a  conveyance  ;  for  the 
whole  estate  is  already  supposed  to  be  vested  in  each 
joint  tenant,  as  well  as  his  own  proportion.  And  in  the 
Norman-French,  with  which  our  law  abounds,  two 
persons  holding  land  in  joint  tenanc}'  are  said  to  be 
seised  ^jcr  viie  ct  iicr  tout  (r). 


A  joint 
tenancy  may 
be  severed. 


The  incidents  of  a  joint  tenancy,  above  referred  to, 
last  only  so  long  as  the  joint  tenancy  exists.  It  is  in 
the  power  of  any  one  of  the  joint  tenants  to  scvei-  the 
tenancy ;  for  each  joint  tenant  possesses  an  absolute 
power  to  dispose,  in  his  lifetime,  of  his  own  share  of  the 
lands,  by  which  means  he  destroys  the  joint  tenancy  (s). 
Thus,  if  there  be  three  joint  tenants  of  lands  in  fee 
sim23le,  any  one  of  them  may,  by  any  of  the  usual  modes 
of  alienation,  dispose  during  his  lifetime,  though  not  by 
will,  of  an  equal  undivided  third  part  of  the  whole 


{p)  2  Jarm.  Wills,  1118,  1119, 
5th  ed.  ;  Oates  d.  Hatterhy  v. 
Jackson,  2  Str.  1172  :  Fearne, 
C.  R.  313 ;  Bridge  v.  Yatts,  V2 
Sim.  ti45  ;  Kenworthy  v.  Ward, 
11  Hare,  196  ;  M'Greqor  v. 
McGregor,  1  De  G.  F.  &  J.  73. 

iq)  Co.  Litt.  169  a  :  Bac.  Abr. 
Joint  Tenants  (I)  2,  3  ;  2  Prest. 
Ahst.  61.  But  a  grant  would 
oi'erate  as  a  release  ;  Chester  v. 
Willan,  2  Wms.  Sauud.  96  a. 


(r)  Litt.  s.  288. 

(s)  Co.  Litt.  186  a  ;  Caldicell  v. 
FeUuwcs,  L.  E.  9  Eq.  410.  Joint 
tenancy  may  also  be  severed  by 
operation  of  law,  as  upon  the 
bankruptc}'  of  a  joint  tenant  : 
Thomason  v.  Frere,  10  East,  418, 
425  :  Burt  v.  Mmdt,  1  C.  &  M. 
525,  530  ;  Morgan  v.  Marquis,  9 
Ex.  145,  147—8;  Re  Butlers 
Trusts,  38  C!i .  D.  286. 
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inheritance.  But  should  he  die  without  having  made 
such  disposition,  each  one  of  the  remaining  two  will  have 
a  similar  right  in  his  lifetime  to  dispose  of  an  undivided 
moiety  of  the  whole.  From  the  moment  of  severance, 
the  unity  of  interest  and  title  is  destroyed,  and  nothing 
is  left  but  the  unity  of  possession  ;  the  share  which  has 
been  disposed  of  is  at  once  discharged  from  the  rights 
and  incidents  of  joint  tenancy,  and  becomes  the  subject 
of  a  tenancy  in  common.  Thus,  if  there  be  three  joint 
tenants,  and  any  one  of  them  should  exercise  his  power 
of  disposition  in  favour  of  a  stranger,  such  stranger  will 
then  hold  one  undivided  third  part  of  the  lands,  as 
tenant  in  common  with  the  remaining  two. 

Tenants  in  common  are  sucli  as ,  have  a  unity  of  Tenants  in 
possession,  but  a  distinct  and  several  title  to  their  ^o'"™^"- 
shares  (t).  The  shares  in  which  tenants  in  common 
hold  are  by  no  means  necessarily  equal.  Thus,  one 
tenant  in  common  may  be  entitled  to  one-third,  or 
one-fifth,  or  any  other  proportion  of  the  profits  of  the 
land,  and  the  other  tenant  or  tenants  in  common  to  the 
residue.  So,  one  tenant  in  common  may  have  but  a 
life  or  other  limited  interest  in  his  share,  another  may 
be  seised  in  fee  of  his,  and  the  owners  of  another 
undivided  share  may  be  joint  tenants  as  between  them- 
selves, whilst  as  to  the  others  thej'  are  tenants  in 
common.  Between  a  joint  tenanc}^  and  tenancy  in 
connuon,  the  only  similarity  that  exists  is  therefore  the 
unity  of  possession.  A  tenant  in  common  is,  as  to  his 
own  undivided  share,  precisely  in  the  position  of  the 
(jwner  of  an  entire  and  separate  estate. 

AVhen  the  rights  of  parties  are  distinct,  that  is,  for 
instance,  when  they  are  not  all  trustees  for  one  and  the 
same  purpose,  both  a  joint  tenancy  and  a  tenancy  in 
common  are  inconvenient  methods  for  the  enjoyment  of 
property.     Of  the  two  a  tenancy  in  common  is  no  doubt 

(0  Litt.  s.  292  ;  2  Black.  Comni.  191. 
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Partition 
writ. 


Partition 
Court  of 
Chancery 


By  High 
Court  of 
Justice. 


preferable  ;  inasmuch  as  a  certain  possession  of  a  given 
share  is  preferable  to  a  similar  chance  of  getting  or 
losing  the  whole,  according  as  the  tenant  may  or  may 
not  survive  his  companions.  But  the  enjoyment  of 
lands  in  severalty,  or  as  a  single  owner,  is  far  more 
beneficial  than  either  of  the  above  modes.  Accordingly 
it  is  in  the  power  of  any  joint  tenant  or  tenant  in 
common  to  compel  his  companions  to  efiect  a  partition 
lietween  themselves,  according   to  the  value  of  their 

by  shares.  This  partition  was  formerly  enforced  by  a  writ 
of  partition,  granted  by  virtue  of  statutes  passed  in  the 
reign  of  Henry  VIII.  (»).  Before  this  reign,  as  joint 
tenants  and  tenants  in  common  alwaj's  become  such  by 
their  own  act  and  agreement,  they  were  without  any 
remedy,  unless  they  all  agreed  to  the  partition.     In 

by  modern  times  it  was  found  more  convenient  to  resort 
to  the  jurisdiction,  which  the  Court  of  Chancery  had 
acquired,  to  compel  the  partition  of  estates  {x) ;  and  in 
1833  ill)  the  old  writ  of  partition,  which  had  already 
become  obsolete,  was  abolished.  Since  1875,  this  juris- 
diction has  been  exercisable  in  the  Chancery  Division  of 
the  High  Court  of  Justice  {z).  Whether  the  partition 
be  effected  through  the  agency  of  the  Court,  or  by  the 
mere  private  agreement  of  the  parties,  mutual  con- 
veyances of  their  respective  undivided  shares  must  be 
made,  in  order  to  carry  the  partition  into  complete 
effect  {a).  With  respect  to  joint  tenants,  these  con- 
veyances ought,  as  we  have  seen,  to  be  in  the  form  of 
releases ;  but  tenants  in  common,  having  separate  titles, 


(m)  31  Hen.  YIII.  c.  1  ;  32 
Hen.  VIII.  c.  32. 

(x)  See  Manners  v.  Charles- 
worth,  1  My.  &  K.  330  ;  Select 
Cases  in  Chancery,  Selden  Society, 
vol.  X.  129—131. 

{y)  Stat.  3  &  4  Will.  IV.  c.  27. 
s.  36. 

(;)  Stats.  36  &  37  Vict.  c.  66, 
ss.  16,  17,  3-1  ;  37  &  38  Vict.  c.  83. 
See  Maiifair  Property  Co.  v. 
Johnston,  1894,  1  Ch.  508. 


{(i)  Attorneii-Gcneral  X.  Hamil- 
ton, 1  Madd.  214.  If  any  of  the 
I'arties  entitled  should  be  infants 
or  lunatics,  and  so  imable  to 
execute  a  conveyance,  an  order 
may  be  made  vesting  their  shares 
in  such  persons  as  shall  be 
directed  ;  stat.  56  &.  57  Vict, 
c.  53,  ss.  26  (ii),  31  (replacing 
13  &  14  Vict.  c.  60,  ss.  7,  30  : 
53  Vict.  c.  5,  s.  135). 
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must  make  mutual  conveyances,  as  between  strangers  ; 
and  by  a  modern  statute  it  is  provided,  that  a  partition 
shall  be  void  at  law,  unless  made  by  deed  (h).  By  the 
Settled  Land  Act,  1882  (c),  the  tenant  for  life  under  a 
settlement  of  an  undivided  share  of  land  is  empowered 
to  concur  in  making  partition  of  the  entirety,  and  to 
convey  the  land  given  on  partition  for  all  the  estate, 
which  is  the  subject  of  the  settlement,  in  the  manner 
requisite  for  giving  effect  to  the  partition.  Another 
very  convenient  mode  of  effecting  a  partition  is,  by  appli- 
cation to  the  Board  of  Agriculture,  who  are  empow'ered 
by  the  Inclosure  Acts  to  make  orders  for  the  partition 
and  exchange  of  lands  and  other  hereditaments,  which 
orders  are  effectual  without  any  further  conveyance  or 
release  (d). 


FiU'tition  by 
Board  of 
Agriculture. 


The  jurisdiction  of  the  Court  of  Chancery  with  regard  I'^rtitioa 
to  partition  (now  exercisable,  as  we  have  seen,  in  the 
Chancery  Division)  was  extended  by  the  Partition  Act, 
1868  {e).  By  this  Act  the  Court  is  empowered  to  direct 
a  sale  of  the  property  instead  of  a  partition,  whenever 
a  sale  and  distriljution  of  the  proceeds  api)ears  to  the 
Court  to  be  more  benelicial  to  tlie  parties  interested  {/). 
If  the  parties  interested  to  the  extent  of  a  moiety  or 
upwards  request  a  sale,  the  Court  sJiall,  unless  it  sees 
/  good  reason  to  the  contrary,  direct  a  sale  of  the  property 


{/>)  Stat.  8  &  9  Vict.  c.  106, 
s.  :5,  repealing  stat.  7  &  8  Vict, 
c.  76,  s.  3,  to  the  same  ollect. 

((•)  Stat.  45  &  4(;  Vict.  c.  3.S, 
ss.  3,  20. 

(d)  Tliese  powers  were  first 
given  to  the  Inclosure  Coniniis- 
sioners  (in  188'2  styled  the  Land 
Commissioners),  and  were  traiis- 
fcrnul  to  the  Hoard  of  Agriculture 
in  1889.  Se(!  stats.  8  &  9  Vict, 
c.  lis,  ss.  147,  ir>0  ;  9  &  10  Vict, 
c.  70,  ss.  9,  10,11  ;  10  &  11  Vict, 
c.  lll,ss.4,  6  ;  11&1-2  Vict.c.99, 
s.s.  13,  14  ;  12  &  13  Vict.  c.  8:5, 
.ss.  7.   11  :  15  &  16  Vict.   c.   79, 


.ss.  31,  32;  17  &  18  Vict.  c.  97, 
s.r>:  20&;21  Vict.c.  31,ss.  1  — 11  : 
21  <<c  22  Vict.  c.  r,3  ;  22  &  2:'. 
Vict.  c.  43,  ss.  10,  11  ;  39  k  40 
Vict.  c.  56,  s.  33  ;  45  k  46  Vict, 
c.  38,  s.  48  ;  52  &  53  Vict.  c.  30, 
s.  2. 

{>■)  Stat.  31  k  32  Vict,  c.  40, 
amended  l>y  39  k  40  A''ict.  c.  17. 
Sect.  12  of  [\n:  ft>riiier  Act  gii\i- 
Jurisdiction  to  the  County  Courts 
in  suits  for  partition  of  [iropeity 
not  ahove  t500  in  value. 

(/•)  Stat.  31  A:  32  Vict.  c.  40. 
s.  3. 
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accordingly  (r/).  And  if  any  party  interested  requests 
a  sale  the  Court  may,  if  it  thinks  fit,  unless  the  other 
parties  interested  or  some  of  them  undertake  to  pur- 
chase the  share  of  the  party  requesting  a  sale,  direct 
a  sale  of  the  property  {h).  This  alteration  of  the  law, 
which  was  some  time  since  suggested  by  the  late 
author  (i),  has  effected  a  substantial  improvement. 

ig)  Sect.  4  ;    Wilkinson  v.  Jo-  Games,  L.  K.  10  Cli.  204  ;  Pitt  v. 

herns,  L.  R.  16  Eq.  14;  Porters.  Jones,  5  App.  Cas.  651;  Puchard- 

Lopcs,  7  Ch.  D.  358.  son  v.  Fcary,  39  Ch.  D.  45. 

\h)  Sect.    5;  .see    Williams   v.  (i)  Essay  ou  Real  Assets,  j).  129. 
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CHAPTER   VI. 


OF   THE   CONVEYANCE    OF   A   FllEEHOLDING   AT 
COMMON   LAW. 

Let  us  now  turn  our  attention  to  the  means  of 
conveying  a  freeholding  (a)  of  land — what  the  law 
requires  to  effect  a  valid  transfer  from  one  person  to 
another  of  an  estate  of  freehold  (b).  This  has  always 
been  and  still  is  a  formal  matter  ;  mere  expression  of 
intention  -will  not  suffice  to  transfer  freehold  property 
at  law,  unless  the  requisite  forms  he  duly  observed  (c)- 
These  forms  are  not  the  same  now  as  they  were  in 
earlier  times.  By  the  common  law  delivery  of  posses- 
sion was  principally  necessary  to  effect  the  conveyance 
of  a  freehold  :  while  at  the  present  day  the  chief  requisite 
is  a  deed  (d).  But  no  one  can  hope  to  exercise  the 
modern  conveyancing  art  with  understanding,  without 
some  knowledge  of  the  early  law.  For  the  whole  modern 
law  of  real  property  is  nothing  but  a  tangle  of  hetero- 
geneous devices  for  escaping  the  effect  of  the  common 
law  rules  regarding  land.  And  it  will  yield  up  its 
reason  to  no  one,  who  lacks  the  patience  to  learn  its 
history.  I  would  therefore  entreat  the  student  to  lay 
aside  the  notion,  that  the  study  of  what  is  obsolete  in 
practice  must  necessarily  be  waste  of  time,  and  will  ])c'g 
him  again  to  consider  with  me  the  law  of  Ijyjjfone  davs. 


By  the  common  law  a  freeholding  of  land  was  chiefly   Feoffment 
transferable  by  feoD'mcnt  with  Urerii  <ij'  ticisin 


, ,     ,    •       with  livory 
tliat    IS,    of  seisin. 


(a)  Ante,  p.  16. 

(b)  Ante,  \).  63. 

(c)  Bract,  lo.  39  b;  Litt.  ss. 
59,  66,  70;  JFard  v.  Andland, 
8  Beav.  201,  212  ;    Wuudford  v. 


Chtrnlcii,  28   Bciiv.    !tG  :  Zinildrr 
V.  .llmihams,  ltt():5,  1  K.  U.  .'i77. 
(d)  Stut.    8  fc  9  Vict.  c.   106, 
ss.  2,  3. 


deed. 
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l)y  the  gift  of  a  freeliold  estate  in  tiio  land,  coupled  with 
formal  delivery  of  possession.  Feoffment  is  properly  the 
gift  of  Q.fi('J  or  fee  (c)  ;  such  as  was  usually  conferred  in 
the  days  of  subinfeudation  (/") ;  but  the  word  came  to  be 
applied  to  the  gift  of  any  freehold  estate  (r/) .  Seisin,  as 
we  have  seen,  originally  meant  any  kind  of  possession, 
but  was  not  afterwards  used  to  denote  any  but  freehold 
possession — the  possession  recoverable  in  real  or  mixed 
actions  (h).  At  common  law  a  feoffment  need  not  have 
been  put  into  writing ;  it  was  sufficient  to  express  the 
gift  by  word  of  mouth  (t)  ;  but  formal  livery  of  seisin 
was  absolutely  necessary  to  perfect  the  gift  (k).  This 
was  of  two  kinds  :  livery  in  deed  and  livery  in  law. 
Livery  in  Livery  in  deed  was  performed  on  the  land  to  be  con- 
veyed by  the  person  making  the  feoffment  (called  the 
feofor)  expressing  by  appropriate  act  (l)  and  words,  or 
words  alone,  his  intention  to  deliver  seisin  of  the  land  to 
the  feoffee,  or  person  to  be  enfeoffed,  and  yielding  up 
vacant  possession  thereof  accordingly-  (w).  And  it  was 
requisite,  in  order  to  secure  the  delivery  of  vacant  posses- 
sion to  the  feoffee,  that  all  persons  who  had  any  estate 
or  possession  in  the  land,  of  which  seisin  was  delivered, 
should  either  join  in  or  consent  to  making  the  livery,  or 
be  absent  from  the  premises  (/?)•  If  a  feoffment  were 
made  of  different  lands  lying  scattered  in  the  same 
county  (as  was  usually  the  case  in  the  days  of  common 
fields  (o) ),  livery  of  seisin  of  any  parcel  in  the  name  of 
the  rest  was  sufficient  for  all,  if  all  were  in  the  complete 
possession  of  the  same  feoffor  ;  but  if  they  w-ere  in 

(c)  Ante,  p.  lit.  (/)  Such  as  the  deliveiy  of  the 

(/■)  Ante,  J).  38.  hasp  of  the  door,  or  a  twig,  or  a 

(ij)  Litt.  s.  57  ;  Co.  Litt.  9  a  :  turf. 

P.  k  M.  Hist.  Eiig.  Law,  ii.  82.  {in)  Bract,    fo.    39    b   el   seq.  ; 

{/')  Ante,  p.  36.  Co.  Litt.  48  a,  49  b. 

(i)  Bract,   fo.    33  b  ;   Litt.    ss.  (n)   Bract,  fo.  39  b,  40  b.  41  b, 

■214—217.  42,   49,    50  :  Shep.  Toucli.    213  : 

(^•)  Ghanv.  vii.  1  ;  Bract,  fo.  38,  Doe  d.  Meed  v.  Taijlur,  5  B.  &  Ad. 

39  b  ;  Litt.  ss.  59,  60,  66.     Mew  575. 

entry  byafeotfee  wasiiisufticieMt  :  (u)  Ante,  \>.  41;   see  Bract.  I'v. 

Litt.  s.  70.  40  a,  42  b. 
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several  counties,  there  must  have  heen  as  man}'  liveries 

as  there  were  counties  {}>).     For  if  the  title  to  these 

lands  should  come  to  he  disputed,  there  must  have  heen 

as  many  trials  as  there  were  counties  ;  and  the  jury  of 

one  county  are  not  considered  judges  of  the  notoriety  of 

a  fact  in  another  {q).     Livery  in  law  was  made,  not  on    Livery  in  law. 

the  land,  hut  in  svjht  of  it  only,  h}^  the  feoffor  telling 

the  feoffee  to  enter  and  take  possession.     If  the  feoffee 

entered  accordingly  in  the  lifetime  of  the  feoffor,  this 

was  a  good  feoffment ;  hut  if  either  the  feoffor  or  feoffee 

died  hefore  entry,  the  livery  was  void(r).     This  livery 

was  good,  although  the  land  lay-in  another  county  (s)  ; 

hut  it  required  always  to  he  made  between  the  parties 

themselves,  and  could  not  he  deputed  to  an  attorney,  as 

might  livery  in  deed(0.     The  word  [/ice  was  the  apt  The  word, (//(^ 

and  technical  term  to  be  employed  in  a  feoffment  {u)  ; 

its  use  arose  in  those  times  when  gifts  from  feudal 

lords  to  their  tenants  were  the  conveyances  principally 

employed. 

Besides  livery  of  seisin,  it  was  necessary,  whether  a   The  estate 
feoffment  were  made  with  or  without  writing,  that  the  n'laViced  out 
estate  to  be  taken  by  the  feoffee  should  be  marked  out,  o'"  limited, 
or  limited,  as  it  is  called  ;  that  is,  that  the  extent  of 
the  feoffee's  interest  should  be  ascertained  by  the  proper 
technical  words.     Thus,  if  it  were  intended  to  convey 
an  estate  of  inheritance  to  the  feoffee,  it  was  essential 
that  the  gift  should  be  made  to  him  and  his  heirs,  or 
to  him  and  the  heirs  of  his  hod//,  according  as  it  were 
desired  to  limit  an  estate  in  fee  simple  or  fee  tail  (.r). 
In  the  latter  case  words  of  procreation,  such  as  "  of  his 


{p)  Litt.  s.  6L  Uiit  a  manor, 
the  site  of  wliieh  extcmled  into 
two  coantics,  appear.s  to  liave 
hoL'u  an  exception  to  this  rule  ; 
lor  it  was  hut  as  oni'  thing  for 
tlie  purpose  ofa  feotfnient ;  Per- 
kin.s,  sect.  227.  See,  however, 
Hale's  MS.,  Co.  Litt.  50  a,  n.  (2). 

(q)  Co.    Litt.    50   a  ;  2   iJlaek. 

W.K.P. 


4S    h 


Comni.  IJ];"). 
(»•)   Co.    Litt 

Conini.  I31»j. 

(s)  Co.  Litt.  48  Ii 
{()  Co.  Litt.  r>2  1 
{«)  Co.    Litt.    9 

Comin.  310. 
.'.-)   Lilt.  s.  1. 


iila.k. 


lUark, 
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body,"  were  necessary,  as  well  as  the  words  of  inherit- 
ance {heirs) ;  for  a  p^ift  to  a  man  and  his  heirs  male 
conferred  on  him  an  estate  in  fee  simple  and  not  in  tail, 
there  being  no  words  to  ascertain  the  body  out  of  which 
such  heir  should  issue ;  and  an  estate  in  lands  descen- 
dible to  collateral  male  heirs  only,  in  entire  exclusion 
of  females,  is  unknown  to  the  English  law  (y).     If  the 
land  were  given  to  the  feoffee  simply,  without  further 
words,  we  have  seen  that  he  would  take  an  estate  for 
his  life  only  (z).     And  the  same  result  would  follow  if  it 
were  attempted  to  confer  on  him  a  larger  estate  without 
using  the  proper  technical  words.     Thus,  if  lands  were 
given  to  a  man  to  have  and  to  hold  to  him  for  ever  or  to 
him  and  Ids  assigns  for  ever,  he  had  but  an  estate  for 
life  for  want  of  the  word  heirs  (a).     For  the  same  reason 
a  gift  to  a  man  and  his  seed,  or  to  him  and  his  npspring, 
or  to  him  and  the  issue  of  his  hody,  would  only  confer 
upon  him  a  life  estate  and  not  an  estate  tail  {h).    This 
necessity  of  using  the  word  Itcirs  to  mark  out  or  limit 
an  estate  in  fee  seems  to  have  been  derived  from  the 
times  before  the  alienation  of  land  was  freely  permitted, 
when  the  tenant's  heir  was  the  only  person  who  could 
succeed  to  his  estate  (c).     As  we  have  seen,  a  gift  of 
land  would  then  confer  no  fee,  unless  an  intention  were 
expressed  that  the  donee's  heir  should  succeed  him  {d). 
And  though   tenants   in  fee  simple  were  afterwards 
enabled  to  dispose  of  their  lands  so  as  to  defeat  the 
expectation  of  their  heirs,  the  liberty  so  gained  was 
treated  as  incident  to  their  estates  (c).     So  that  what 
remained  essential,  on  the  gift  of  a  fee  simple,  was  to  use 
apt  words  to  confer  an  hereditary  estate,  to  which  the  law 
would  annex  the  power  of  alienation.     But  it  was  not 

(?/)  Litt.  s.  31  ;  Co.  Litt.  20  b,  (6)  Co.     Litt.    20  ;    2    Bl.ick. 

27  ;  2  Black.   Comin.   114,   115  ;  Comm.  115. 
Doe(\.  Brunev.  Marti/n,  8  B.  &C.  (c)  Ante,  pp.  ly,  23,  65—75. 

497.  id)  A7ite,  p.  111. 

[z)  Ante,  p.  110.  (e)  Ante,  pp.  67—69. 

(a)  Litt.  s.  1. 
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necessary,  after  the  statute  of  Quia  Einptores,  expressly  to 
confer  an  assignable  estate  (/).  And  though  in  later  times 
it  became  a  common  form  to  convey  land  to  a  purchaser, 
to  hold  to  him  his  Jwirs  and  assigns  for  ever  (g),  yet  the 
word  heirs  alone  gave  him  a  fee  simple,  of  which  the 
law  enabled  him  to  dispose ;  and  the  remaining  words 
and  assigns  for  ever  had  no  conveyancing  virtue  at  all; 
but  were  merely  declaratory  of  that  power  of  alienation 
which  the  purchaser  would  have  possessed  without  them. 


The  delivery  of  possession  which  always  took  place  in 
a  feoffment,  rendered  it  an  assurance  of  great  power ; 
for  the  law  permits  one  who  has  obtained  actual  posses- 
sion of  land,  to  maintain  it  against  all  others,  except 
those  who  may  lawfully  claim  the  land  under  a  prior 
title  (h).  If,  therefore,  a  person  should  have  made  a 
feofi'ment  to  another  of  an  estate  in  fee  simple,  or  of 
\  any  other  estate,  not  warranted  by  his  own  interest  in 
the  lands,  such  a  feoffment  would  have  operated  (as  it 
was  said)  hg  ivrong.  That  is  to  say,  it  would  have  con- 
ferred on  the  feoffee  the  whole  estate  limited  by  the 
feoffment,  and  would  have  enabled  him  to  maintain  the 
seisin  actually  delivered  to  him  against  all,  but  those 
whose  prior  title  was  displaced  by  tlie  feoffment.  And 
even  they  were  in  certain  cases  deprived  of  all  right  to 
enter  upon  the  land,  and  left  with  nothing  but  a  right  to 
bring  an  action  for  its  recovery  (/).  Thus  if  a  tenant  in 
tail  or  for  his  own  life  should  have  made  a  feoffment  of 
the  lands  for  an  estate  in  fee  simple,  the  feoffee  would 
not  merely  have  acquired  an  estate  for  the  life  of  the 
feoffor,  l)ut  would  have  become  seised  of  an  estate  in  fee 


(/)  A7ite,  p.  7'i. 

[y)  See  2  Black.  Conun.  Appx. 
i.  vi. 

ih)  Bract.  \'o.  '60  b,  31  ;  Cole 
on  EjectniPiit,  '287  ;  Williams  on 
Seisiu,  7  ;  Holmes  on  tlii;  Common 
Law,  244  ;  P.  &  M.  Hist.  Eng. 
Liiw,  ii.  40  sq. 

(i)  Generally   descent   to    tlio 


heir  of  the  actnal  ])ossessor  was 
ie(iuircd  to  take  away  tlie  right 
of  iintry.  Hut  feoll'ments  liy 
tenants  in  tail,  and  one  (ir  two 
otlieis,  pnt  the  injnred  parties 
to  their  aetion.  See  Litt.  ss, 
380  sq.,  41;'.,  502—600  ;  Co.  Lilt. 
239  a,  n.  (1),  325  a.  n.  (1),  33(ll), 
11.  (1). 

10—2 


A  feoffment 
might  have 
created  an 
estate  by 
wrong. 


Feoffment  by 
tenant  in  tail 
or  for  life. 
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Tlio  Statute- 
of  Usess. 

A  considera- 
tiou  required, 
or  the  gift  to 
be  made  to 
the  use  of  the 
feoffee. 


Writing 
formerl}' 
uimecess.ii'v. 


simple  by  wroii.i;-  (A).  In  the  case  of  a  tenant  for  life, 
who  has  no  fee  and  whose  position  in  early  times  was 
that  of  lessee  rather  than  owner  (/),  such  a  feoffment 
was  iiekl  to  he  a  cause  of  forfeiture  to  the  person  next 
entitled  after  his  death;  as  being  a  conveyance  of  such 
person's  interest  to  another  without  his  consent  (;/()• 
But  a  feoffment  by  tenant  in  tail  conferred  an  estate 
indefeasible  during  his  life  (^O-  At  the  present  day, 
however,  an  estate  by  wrong  can  no  longer  be  created  by 
feofiment ;  an  Act  of  1845  providing  that  a  feoffment 
shall  not  have  any  tortious  operation  (o), 

Down  to  the  time  of  King  Henry  YIII.  nothing  more 
was  requisite  to  a  valid  feoffment  than  has  been  already 
mentioned.  In  the  reign  of  this  king,  however,  an  Act 
of  Parliament  of  great  importance  was  passed,  known 
by  the  name  of  the  Statute  of  Uses  (p).  And  after  this 
statute  it  became  further  requisite  to  a  feoffment,  either 
that  there  should  be  a  consideration  for  the  gift,  or  that 
it  should  be  expressed  to  be  made,  not  simply  unto, 
but  unto  and  to  the  use  of,  the  feoffee.  The  manner  in 
which  this  result  was  brought  about  by  the  Statute  of 
Uses  will  be  explained  in  the  next  chapter. 

If  proper  words  of  gift  were  used  in  a  feoffment,  and 
witnesses  were  present  who  could  afterwards  prove  them, 
it  mattered  not,  in  ancient  times,  whether  or  not  they 
were  put  into  writing  (q) ;  though  writing,  from  its 
greater  certainty,  was  generality  employed  (r).  There 
was  this  difference,  however,  between  writing  in  those 


(k)  Litt.  ss.  r<99,  fill  ;  see  auk, 
pp.  106,  116. 

(l)  Litt.  s.  57  ;  ante,  y.  112. 

(m)  Litt.  ss.  415,  416,  609— 
611,  621  ;  Co.  Litt.  251  ;  .see  Bract, 
fo.  31  a,  for  earlier  hiw.  So  a 
feotfuient  in  fee  by  a  tenant  for 
years  was  a  canse  of  forfeiture  ; 
Litt.  s.  611  ;  Co.  Litt.  33  1>, 
251  b,  33U  I),  n.  (1) 


(n)  Litt.  ss.  595—600,  605— 
614,  649,  650. 

(o)  Stat.  8&9  Viet.  <_■.  106,  s.  4. 

(;;)  Stat.  27  Hen.  VIII.  o.  10. 

iq)  Bract,  fo.  11  b,  33  b  ;  Co. 
Litt.  48  b,  121  b,  143  a,  271  b, 
n.  (1). 

(r)  Madox,  Form.  Angl.,  Dis- 
sert, p.  1. 
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days,  and  writing  in  our  own  times.  In  our  own  times, 
almost  everybody  can  write  ;  in  those  days  very  few  of 
the  landed  gentry  of  the  country  were  so  learned  as  to 
be  able  to  sign  their  own  names  (s).  Accordingly,  on 
every  important  occasion,  when  a  written  document  was 
required,  instead  of  signing  their  names,  they  affixed 
their  seals  (t)  ;  and  tliis  writing,  thus  sealed,  was  de- 
livered to  the  party  for  whose  benefit  it  Avas  intended. 
Writing  was  not  then  employed  for  every  trivial  purpose, 
but  was  a  matter  of  some  solemnity.  And  a  charter,  or  cuiarter. 
writing  whereby  a  man  formally  expressed  an  intention 
of  gift,  or  bound  himself  to  perform  any  act,  was  held 
to  aftbrd  conclusive  proof  of  the  matter  expressed  therein, 
unless  it  were  shown  to  have  been  forged,  or  extorted 
from  him  by  fraud  or  force,  or  like  objections  to  its 
validity  were  established  (»).  In  very  early  times  after 
the  Norman  Conquest,  it  appears  that  even  an  unsealed 
charter  might  have  this  effect  (x).  But  afterwards  it 
came  to  be  settled  (//)  that  a  charter  must  have  affixed 
to  it  the  seal  of  the  person  whose  act  or  promise  it 
recorded,  in  order  to  be  admitted  as  conclusive  evidence 
against  him  (z).  Thenceforward  the  conclusive  effect 
which  the  early  law  gave  to  writings  was  confined  to 
sealed  writings.  In  all  legal  transactions,  therefore, 
a  seal  was  affixed  to  the  written  document,  and  the 
writing  so  sealed  was,  when  delivered,  called  a  deed,  in  a  deed. 
hsitin  factum,  a  thing  done:  nothing  in  fact  was  in  early 
times  called  ;i  irntiixj  l)ut  a  (iDcmncnt  under  seal  ('•/). 

(s)  3  Hallam's  ]\Ud(lle  Af^es, 
329  ;  2  Black.  Connii.  30'),  30C. 

(t)  It  appears  that  llie  use  of 
seals  was  introduced  into  Euj;- 
land  after  the  Noriuan  Conqui'st, 
and  that  picviouslj-  tlic  Knj,dish 
custom  was  to  make  a  iiiaik  ;  see 

Kemlde,     Code.x     JJiiiloiuaticus,       I'oniiuon  Law,  11: 
vol.  i.  Iiitrod.  xc— ci.  ;   l)ucaiif,'e,  (:)  See  V.  15.  3(»  VAw.  1.  p.  i:<M  , 

Closs.  tit.  Sif^illum  ;  IJigelow,  Kleta,  lib.  ii.  e.  GO,  §  2.1  ;  i'.ritt 
I'lacita  Au^^lo-Niirmaiiiiica',  17.".,  liv.  i.  ch.  29,  §§  17,  ii»  ;  P.  A:  M. 
177;  Maitland,  Domesday  iionk  Hist.  Eug.  Law,  ii.  218,  220— 222 
and  Beyond,  261 — 2(!.'».  {a)  See    the    authorities    cited 


(«) 

tUanv. 

X.    12  : 

Br 

ict. 

fo. 

100, 

396  ;  15ri 

tt.    liv. 

i. 

•  •h. 

29, 

s^§  J's 

14—22. 

(•-'■) 

liigelow, 

ri.    A 

'iJ^'- 

-N. 

H'MI. 

17.',, 

177. 

(,y) 

Prol)al)l> 

as    a 

sa 

fe- 

lard 

a<;aii 

st  forgery 

•  ;   lloli 

les 

on 

the 
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Hence  jLis-JJiiit-JiL- every  transaction,  in  which  tlie 
common  Imv  requires  writing,  a  deed  is  necessary  (6). 


This  rule  remained  in  force  after  writing  had  come 
into  common  use,  and  sealing,  as  a  proof  of  authenticity, 
had  been  superseded  by  the  jjractice  of  men  signing 
their  names  in  their  own  handwriting.  So  that  deeds 
acquired  a  superiority  over  other  writings ;  by  w'hich  a 
man  was  in  general  no  more  conclusiveh'  bound  than 
b}^  spoken  words.  Thus  agreements  made  by  deed  have 
always  been  enforceable  at  law  merely  by  reason  of  their 
formal  character  {c),  and  without  an}-  exception  in  the 
case  of  a  gratuitous  promise.  But  with  regard  to  agree- 
ments made  w'ithout  deed  (although  in  writing),  it  was 
established  that  a  man  should  not  enforce  a  promise  so 
made  to  him,  unless  he  had  given  some  pecuniary  or 
Considera-  other  valuable  consideration  in  return  for  it  {d).  After 
this  doctrine  had  been  broached,  the  force  of  a  deed 
in  conclusively  binding  a  man  who  executed  it,  was 
erroneously  explained  by  saying  that  a  deed  in  law 
imports  a  consideration  {e).  And  this  explanation  was 
erected  into  a  rule  of  law  (/).  So  that  at  the  present 
day  a  deed,  or  a  writing  sealed  and  delivered  [ci),  is  still 
said  to  import  a  consideration,  and  maintains  in  many 
respects  a  superiority  in  law  over  a  mere  unsealed 
writing.  In  modern  practice  the  kind  of  seal  made  use 
of  is  not  regarded,  and  the  mere  placing  of  the  finger  on 
a  seal  already-  made,  is  held  to  be  equivalent  to  seal- 
ing Qi) ;  and  the  words,  "  I  deliver  this  as  my  act  and 

in   11.    (»)   above ;  Litt.    ss.    217,  (c)    Plowd.    308,    309  ;    Bacou 

250,    252,    3(35 — 367  ;    Co.    Litt.  on     Uses,     310.       See     Holmes, 

35  b  :  Shep.  Touch.  320,  321.  Common  Law.  271—273. 

[h)  Co.    Litt.    9,    49   a,    85    a,  (/")    2   Black.    Comm.    446:  1 

121  b.  143  a,  169  a,  172  a  :  ante,  Foub.    E.i.  342,  n.  ;  2  Foub.  Eq. 

p.  32.'  2t;. 

(c)    Y.    B.    45    Eilw.    in.    24,  {(j)  Co.    Litt.     171    b;     Sliep. 

pi.  30.  Touch.  50. 

{d)  See  Pollock  on  Contracts,  (/()  Shep.      Touch.     57  ;      see 

eh.    ill.  iv.  ;  W'ms.    Pevs.    Prop.  Natmial     Provincial     Banh    v. 

155,   15th  ed.  ;  Rann  v.  Hughes,  Jackson,  33  Ch.  D.  1. 
7  T.  K.  350,  u.  ;  ante,  p.  78. 
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deed,"  which  are  spoken  at  the  same  time,  are  held 

to  be  equivalent  to  delivery,  even  if  the  party  keep  the 

deed  himself  (i).     The  sealing  and  delivery  of  a  deed 

are  termed  the  cxeriition  of  it.     Occasionally  a  deed  Execution. 

is  delivered  to  a  third  person  not  a  party  to  it,  to  be 

delivered  up  to  the  other  party  or  parties,  upon  the 

performance  of  a  condition,  as  the  payment  of  money  or 

the  like.     It  is  then  said  to  be  delivered  as  an  escrow  Escrow. 

or  mere  writing  {soijJtuDi) ;  for  it  is  not  a  perfect  deed 

until  delivered  up  on  the  performance  of  the  condition ; 

but  when  so  delivered  up,  it  operates  from  the  time  of 

its  execution  (A).     Any  alteration  or  rasure  in  or  addi-   Alteration, 

tion  to  a  deed  is  presumed  to  have  been  made  before  ^'^^'-^^'^^  ^^■ 

its  execution  (/) .     And  it  was  formerly  held  that  any 

alteration,  rasure,  or  addition  made  in  a  material  part 

of  a  deed,  after  its  execution  b}'  the  grantor,  even  though 

made  by  a  stranger,  would  render  it  void  ;  and  that  any 

alteration  in  a  deed  made  by  the  party  to  whom  it  was 

delivered,  though  in  words  not  material,   would  also 

render  it  void  (iii).     But  a  more  reasonal)le  doctrine  has 

lately  prevailed ;  and  it  has  now  been  lield  that  the 

filling  in  of  the  date  of  the  deed,  or  of  the  names  of  the 

occupiers  of  the  lands  conveyed,  or  any  such  addition, 

if  consistent  with  the  purposes  of  the  deed,  will  not 

render  it  void,  even  though  done  by  the  party  to  whom 

it  has  been  delivered,  after  its  execution  (??)•    A  material 

alteration  inconsistent  will)  the  original  ;[)ur])ose  of  a 

deed  still  makes  it  void  {<>). 

(i)  Doe  d.  Garnonsv.  Knight,  ;">  608,  6:11  :  Jiilnnindsx.  Eilhinnds, 

v..  &  C.  671  ;  GnujcoHV.  Gerrurd.  1904,  P.  362,  374. 

4   Y.   &  C.    119,   130;    Exton  v.  [1)  Doc  A.  Talmn  v.   Calomorr. 

Scott,    6    Sii:i.    31  ;    Fletcher    v.  16  (,).  H.  74.'.. 

Fletcher,  4    Hare,    67.      See  also  {lit)  Fitjot's  case,  11   IJep.  '27  a. 

Hall  V.  Bainhridf/r,  ]-2  Q.  F>.  699.  («)  J,/s,ffs  v.   Hives,   33    l?eav. 

(k)  See   She]).   Toucli.   .^)8,    ^>d  ;  .^."j  ;  Aldous  v.  CornvfU,  L.   H.  3 

Bowler  v.  Uiirdekiu,  W  }<\.  kW .  ii.     W.     .''i73  :    Re    J/oin/nte    mid 

128,  147;  Mtsh  v.  Fli/n,  1  J.  &  Ushoni's  Coidyue(.190'2,  \  Cii.-l.'il: 

Lat.    1&2  ;  Gruhnm   v.'    Grohdiii,  Crcditov  \.E.cetcrA'iW.>,'lC\\.\i>:'. 

1    Ves.    .jun.    27.");  Millcrsliiji  v.  {o)  El  h  sine  re    Brcnrnj    Co.    v. 

Brooket!,'i>  ILL'S.  797  :  Weilhins  Cooper,   1.^96,    1    Q.    H.  7n  :  ami 

\.Na.sh,\j.\i.-mVA^.ii6-l\  London.  srr   />„nd.s„n  v.  Cuo/,rr.  13   .\I.  \: 

dr.    Co.    V.    ^uOicld,    1897,  2  Cli.  W.  313,  3;V2  ;    Siifll  \.  I  o.,k  of 
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Deeds  poll 
and  inden- 
tures. 


Person  takiut 
benefit  need 
not  be  a 
party. 


Deed  poll. 


Deeds  are  divided  into  two  Iciiids — deeds  polJ  and 
iiidf'iifiires  ;  a  deed  poll  being  made  by  one  party  only, 
and  an  indenture  being  made  between  two  or  more  parties. 
Formerly  when  deeds  were  more  concise  than  at  present, 
it  was  usual,  where  a  deed  was  made  between  two  parties, 
to  write  two  copies  upon  the  same  piece  of  parchment, 
with  some  word  or  letters  of  the  alphabet  written  be- 
tween them,  through  which  the  parchment  was  cut, 
often  in  an  indented  line,  so  as  to  leave  half  the  word 
or  letters  on  one  part,  and  half  on  the  other,  thus  serving 
the  purpose  of  a  tally.  But  at  length  indenting  only 
came  into  use  (_/j)  ;  and  now  every  deed,  to  which  there 
is  more  than  one  party,  is  cut  with  an  indented  or 
waving  line  at  the  top,  and  is  called  an  indenture  (q). 
Formerly,  when  a  deed  assumed  the  form  of  an  in- 
denture, every  person  who  took  any  immediate  benefit 
under  it  was  always  named  as  one  of  the  parties  (/•). 
But  it  is  now  enacted  that,  under  an  indenture,  an 
immediate  estate  or  interest  in  any  tenements  or  here- 
ditaments, and  the  benefit  of  a  condition  or  covenant 
respecting  any  tenements  or  hereditaments,  may  be 
taken,  although  the  taker  thereof  be  not  named  a  party 
to  the  same  indenture  ;  also  that  a  deed,  purporting  to 
be  an  indenture,  shall  have  the  effect  of  an  indenture, 
although  not  actually  indented  {s).  A  deed  made  by 
only  one  party  is  polled,  or  shaved  even  at  the  top, 
and  is  therefore  called  a  deed  poll ;  and,  under  such  a 


England,  9  Q.  B.  D.  555,  559, 
571.  If  an  estate  lias  once  been 
i;onveyed  by  a  deed,  of  coni'se 
the  subsequent  alteration,^  or 
even  the  destruction,  of  the 
deed  cannot  operate  to  reconvej' 
the  estate  ;  and  the  deed,  even 
though  cancelled,  niay  lie  given 
in  evidence  to  show  that  the 
estate  was  conveyed  by  it  whilst 
it  was  valid  ;  Ward  v.  Lumley, 
5  H.  &  N.  87,  656.  But  the 
deed  liaving  become  void,  no 
action  could  be  brought  upon 
any   covenant    contained    in    it  : 


Pigot's  case,  11  Hep.  27  a;  Hall 
V.  Chandlcss,  4  l>ing.  123.  It  is 
now  felony  not  only  to  steal,  but 
also  for  any  fraudulent  purpose 
to  destroy,  cancel,  obliterate,  or 
conceal  anv  ilocuuieut  of  title  to 
lands  ;  stat.  21  &  25  Vict.  c.  96, 
s.  28. 

{p)  2  Black.  Conim.  295. 

iq)  Co.  Litt.  143  b. 

(/•)  See  Co.  Litt.  229  n,  231  a  ; 
Bacon  on  Uses.  14. 

(s)  Stat.  S  &  9  Vict.  c.  106,  s.  5, 
re]it'aling  stat.  7  &  8  Vict.  >-.  76, 
s.  1],  to  the  same  etiect. 
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deed,  any  person  ma}-  accept  a  grant,  though  of  course 
none  but  the  party  can  make  one.  All  deeds  must  be 
written  either  on  paper  or  parchment  (0- 

So  manifest  are  the  advantages  of  putting  down  in  Wiitin.L^s  not 
writing  matters  of  any  permanent  importance,  that,  as  ""'^  *"'''  ~"^^  " 
commerce  and  civilization  advanced,  writings  not  under 
seal  must  necessarily  have  come  into  frequent  use ;  but, 
until  the  reign  of  King  Charles  II.,  the  use  of  writing 
remained  perfectly  optional  with  the  parties  in  every 
case  which  did  not  require  a  deed  under  seal.  In  this 
reign,  however,  an  Act  of  Parliament  was  passed  (?(), 
requiring  the  use  of  writing  in  many  transactions  which 
previously  might  have  taken  place  by  mere  word  of 
mouth.  This  Act  is  intituled  "  An  Act  for  Prevention 
of  Frauds  and  Perjuries,"  and  is  now  commonly  called 
the  Statute  of  P'rauds.  It  enacts  (.^0,  amongst  other  The  Statute 
things,  that  all  leases,  estates,  interests  of  freehold,  or 
term  of  years,  or  any  uncertain  interests,  in  lands, 
tenements,  or  hereditaments,  made  or  created  by  livery 
of  seisin  only,  or  by  parol,  and  not  put  in  writing,  and 
signed  by  the  parties  so  making  or  creating  the  same, 
or  their  agents  thereunto  lawfully  authorized  by  writing, 
.shall  have  the  force  and  effect  of  leases  or  estates  at 
will  only,  and  no  greater  force  and  eft'ect ;  any  considera- 
tion for  making  any  such  parol  leases  or  estates,  or  any 
former  law  or  usage  to  the  contrary  notwithstanding. 
Tlu!  only  exception  to  tliis  sweeping  enactment  is  in  An  exception, 
favour  of  leases  not  exceeding  three  years  from  the 
making,  and  on  which  a  rent  of  two-thirds  at  least  of 
the  full  improved  value  is  reserved  to  the  landlord  (//). 
In  consequence  of  tliis  Act,  it  became  necessary  that  a 

CO   Sliup.  Touch.  Tii  ;  2  Black.  and   1st  scheduli'.  icphicii.j,' slat. 

Conim. -207.     *l)o<'dsnotsi.e(^iallv  :5:3  &  34  Vict.  c.  !)?.  •  Stamps  on 

charjiiil   with    an    nd  vnloroii.  oy  (.«)  Stat.  2iM 'Mr.  II.  i-.  :«.  deeds, 

otlier  stamp  dutv    are    now  suli-  (.<•)  Sect.  1. 

jcct    to    a    stani]!     dulv    of    lOv.  ((/)  Sect.  '2. 

Stat,    r.l    &    Tif.    Vict.  .■.  ;{;•    s.    l 
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A  deed  now 
necessary. 


Whether 
signing  of 
deeds  neces- 
sary. 


feoffment  should  be  put  into  writing,  and  signed  by  the 
party  making  the  same,  or  his  agent  hxwfully  authorized 
by  writing ;  but  a  deed  or  writing  under  seal  was  not 
essential  (,?),  if  livery  of  seisin  were  duly  made.  But 
now  by  the  Eeal  Property  Act,  1845  {a),  a  feoffment, 
other  than  a  feoffment  made  under  a  custom  by  an 
infant  (/>),  shall  be  void  at  law,  unless  evidenced  by 
deed.  Where  a  deed  is  made  use  of,  it  is  a  matter  of 
doubt,  whether  signing,  as  well  as  sealing,  is  absolutely 
necessary :  previously  to  the  Statute  of  Frauds,  signing 
was  not  at  all  essential  to  a  deed,  provided  it  was  only 
sealed  and  delivered  (c) ;  and  the  Statute  of  Frauds 
seems  to  be  aimed  at  transactions  by  parol  only,  and 
not  to  be  intended  to  affect  deeds.  Of  this  opinion 
is  Mr.  Preston  (f?)-  Sir  William  Blackstone,  on  the 
other  hand,  thinks  signing  now  to  be  as  necessary  as 
sealing  (e).  And  the  Court  of  Queen's  Bench  has,  if 
possible,  added  to  the  doubt  (/).  Mr.  Preston's,  how- 
ever, appears  to  be  the  better  opinion  (//).  However 
this  may  be,  it  w'ould  certainly  be  most  unwise  to  raise 
the  question  by  leaving  any  deed  sealed  and  delivered, 
but  not  siffned. 


Legal  doubts.  The  doubt  above  mentioned  is  just  of  a  class  with 
many  others,  with  which  the  student  must  expect  to 
meet.  Lying  just  by  the  side  of  the  common  highway 
of  legal  knowledge,  it  yet  remains  uncertain  ground. 
The  abundance  of  principles  and  the  variet^^  of  illus- 
trations to  be  found  in  legal  text-books  are  apt  to 
mislead  the  student  into  the  supposition  that  he  has 
obtained  a  map  of  the  whole  country  which  lies  l^efore 


iz)    3  Trest.  Abst.  110 
(«)  Stat.   8  A:  9   Vict, 
s.  3. 

(b)  Ante,  p.  59. 

(c)  Shep.  Touch.  56. 
{d)  Shep.    Touch.   56, 

Preston's  ed.  ;  H  Prest.  Abst. 
(c)  2  Bhick.  Coinni.  306. 
(/)  Cooch  y.  Goodman,  2  Q.  B. 


106. 


(24), 
61. 


580,  597. 

((/)  See  Tauutun  v.  Peplcr,  6 
Madd.  166,  167  xAvcUncv.  IVhis- 
son,  4  Man.  &  Gr.  801  ;  Ghetry 
V.  Hcminy,  4  Ex.  631,  636  ; 
Lairric  y.  Lees,  14  Ch.  D.  249, 
7  App.  Cas.  19,  27  ;  Sug.  Pow, 
234.  235. 
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him.  But  further  research  will  inform  him  that 
this  opinion  is  erroneous,  and  that,  though  the  ordinar}' 
paths  are  well  heaten  l)y  author  after  author  again  going 
over  the  same  ground,  yet  much  that  lies  to  the  right 
hand  and  to  the  left  still  continues  unexplored,  or 
known  only  as  doubtful  and  dangerous.  The  manner 
in  which  our  laws  are  formed  is  the  chief  reason  for 
this  prevalence  of  uncertainty.  Parliament,  the  great 
framer  of  the  laws,  seldom  undertakes  the  task  of  inter- 
preting them,  a  task  indeed  which  would  itself  be  less 
onerous,  were  more  care  and  pains  bestowed  on  the 
making  of  them.  But,  as  it  is,  a  doubt  is  left  to  stand 
for  years,  till  the  cause  of  some  unlucky  suitor  raises 
the  point  before  one  of  the  Courts  ;  till  this  happens, 
the  judges  themselves  have  no  authority  to  remove  it; 
and  thus  it  remains  a  pest  to  society,  till  caught  in  the 
act  of  raising  a  lawsuit.  No  wonder  then,  when  judges 
can  do  little,  that  writers  should  avoid  all  doul)tful 
points.  Cases,  which  have  been  decided,  are  continually 
cited  to  illustrate  the  principles  on  which  the  decisions 
have  proceeded ;  but  in  the  absence  of  decision,  a 
lawyer  becomes  timid,  and  seldom  ventures  to  draw  an 
inference,  lest  he  should  be  charged  with  introducing 
a  doubt. 

To  return  : — Besides  a  feoft'ment,  there  were  certain  :\icaiis  of  con- 
means  by  which  an  estate  of  freehold  could  be  conveyed  ^„„,'n^nii  ?aw. 

at  common   law,  without  livery  of  seisin  :  but  noiu' of  without 

,        livery  nt 
these  were  availidlle^without    actual  entry  upon    tlie  seisin. 

land  (//).     Thus  hues  and  recoveries,  which  have  been   Fines  and 

already  explained  (/),  were  considered  in  the  light  of  i^*-'''''^'"'®^- 

conmion  assurances  of  freeholds.     Ihil  thescowod  tlicir 

(A)  A  gilt  rf  land  hy  ui   l.>  tlic  look     cllc'l     witiidUt     iivny    of 

KiiiiX,    wliicli    uuj^lil    at    coiiiiiioii  seisin  ;   m-c  I'lowd.  21^5  ;  2  lliack. 

law    to   be    niiulc,    in    tlic    lornnT  Conini.   ;Mtj  ;   \'in.   Al>r.    I'n  ro«ia- 

lasr,  by  the  royal  h'tters  iiutenl.  tivc  (,2  c,  A.  il,  15.  tl'. 
and   in    the    hitter,    by   deed   en-  (,/)  Aut>;  pp.  ill— !•!•. 

rolk'd  or  other  matter  of  reconl, 
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force  and  effect  to  their  being  judicial  proceedings.  A 
fine,  too,  either  presupposed  seisin  of  the  lands  by  the 
person  to  whom  it  was  levied,  or  required  to  be  followed 
up  by  entry  on  his  part  (/,•).  And  recoveries  used  to  be 
completed  by  a  regular  writ  directing  the  sheriff  to  put 
the  recoverer  in  possession  of  the  lands  (/).  So  that  in 
each  case  a  transfer  of  possession  was  contemplated  as 
/  notorious  as  that  made  by  livery  of  seisin  (???).  Again, 
if  a  freeholder  in  fee  let  his  land  to  a  tenant  for  years 
or  at  will,  who  entered  into  actual  possession,  only  the 
mere  right  (»)  of  freehold  and  fee  remained  with  the 
former  ;  and  this,  being  an  incorporeal  hereditament, 
was  transferable  at  common  law  by  deed  (o).  In  such 
a  case,  therefore,  a  freehold  estate  could  be  conveyed 
to  the  tenant  by  deed  of  release  to  him  of  all  his  land- 
lord's estate  in  the  land.  But  no  such  release  could 
be  eft'ectually  made  to  a  tenant,  who  had  not  actually 
entered  (_/)) .  For  the  same  reason  an  estate  of  freehold 
might  be  conveyed  from  a  rightful  owner  to  any  one, 
who  had  obtained  actual  possession  of  his  land,  either 
with  or  without  his  privity,  by  deed  of  confirmation  of 
the  estate  to  him  (q) .  Also,  if  two  men  of  equal  estate 
{i.e.,  botli  seised  in  fee  or  tail)  agreed  to  exchange  lands, 
this  might  be  completed  at  common  law  by  entry  with- 
out formal  livery  of  seisin  (r).  And  a  life-tenant  in 
possession  might  surrender  or  give  up  his  estate  to  a 
person  entitled  immediately  after  his  death  to  the 
freehold  in  fee  without  making  formal  livery  is). 


{k)  Co.  Tr.  229,  230,  243,  261  ; 
Shep.  Touch.  3,  4  ;  2  Black. 
Comm.  348 — 357  ;  Cruise  on 
Fines,  oil.  iii. 

(I)  Cruise  on  Recoveries,  151. 

ijii)  See  Cruise  on  Fines,  3,  6, 
(•,2,  63,  65,  158. 

(n)  Ante,  pp.  5,  30. 

(o)  Ante,  J).  31. 

(p)  Bract,  fo.  40  a  ;  Litt.  ss. 
459,  460,  465. 

(q)  Bract,  fo.  40  b  ;  Litt.  ss. 
.515-591,  531—533. 


(r)  Litt.  ss.  62—65:  Co.  Litt. 
50,'  51,  266  b. 

(s)  Co.  Litt.  337  b,  338  a  ;  2 
Black.  Conun.  326.  At  common 
law  an  exchange  of  lands  in  the 
same  countj'  or  a  surrender  of  a 
freehold  estate  might  well  have 
been  made  by  word  of  mouth  : 
thuugh  an  exchange  of  lands 
in  diU'ejent  counties  required  a 
deed.  But  the  Statute  of  Frauds 
provided  that  no  leases,  estates, 
or   interests    in    any   lands   (not 


entry. 
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We  see  then  that  every  mode  of  convej'ing  a  freehold  No  means  of 
known  to  the  common  law  either  required  or  presup-  common'lTw* 
posed  A  transfer  of  possession  ;  and  that  no  one  could   wit^iout 
acquire  an  estate  of  freehold  without  entry  on  the  land. 
In  later  times  a  method  of  conveyance  was  devised,  w^hich 
could  he  made  use  of  at  any  distance  from  the  property : 
hut  this  derived  its  effect  from  the  Statute  of  Uses  (t). 
Before  proceeding  further,  therefore,  it  will  be  necessary 
to  explain  that  statute,  and  what  it  was  designed  to 
abolish,  namely,  equitable  estates  in  land. 

lieing     copyhold     or     customary  of  tlie   land,   it  seems  that    this 

interests)     should     be     granted,  would    be    considered    to    be    a 

assigned,    or  surrendered    unless  surrender   of    the   life   estate   by 

by    deed,    or     note     in    writing  operation   of  law,   and   therefore 

signed   as   required    by  the   Act  good   without    deed    or   writing, 

in  the  case  of  a  feoffment,  or  by  See  stats.   29  Car.  II.  c.  3,  s.  3  : 

act   and   operation   of    law.      By  8  &  9  Vict.  c.  106,  s.  3  ;  Lyon  v. 

the  Real   Property  Act,    1845,   a  T^eed,    13    M.   &    W.    28.5,    305— 

deed    is    requisite    to    make   an  310  ;  Dodd  v.  Acldom,  6  M.  &  G. 

exchange     or     a     surrender     in  672,    679  ;  Plieni  v.    Poppleivell, 

writing  of  a  freehold  estate  valid  12  C.   13.  N.    S.  334  ;  Oasllcr  v. 

in   law.     But    if,    by   agreement  Henderson,    2    Q.     B.     D.    575  ; 

between    a    tenant    for   life   and  Venue r  v.  Blake,   1900,   1   Q.    15. 

one    entitled    immediately    after  426. 

him  in  fee,   the  former  give  up  {t)  Stat.  27  Hen.  VIII.  v.  10. 

and    tlie    latter    take   2^^^^'^^^^on 
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CHAPTEE  VIL 

OF    AN    EQUITABLE    ESTATE    IN    LAND. 


Section  I. 

Of  Equity  and  the  Court  of  Chancery. 

Besides  the  freehold  estates  in  land,  which  may 
•be  enjoyed  by  the  common  law  (a),  a  man  may  have 
valuable  interests  in  land  to  wdiich  he  is  entitled,  not  at 
Equity.  law,  but  ill  equity  only.     This  word  equity,  wdien  used, 

as  here,  in  contra-distinction  to  law,  does  not  refer  to 
what  is  morally  right  as  opposed  to  what  is  legal,  but 
denotes  generally  the  body  of  rules  which  has  been 
developed  in  the  exercise  of  the  equitable  jurisdiction  of 
the  Court  of  Chancery  (6).  These  rules  of  equity  are 
as  much  rules  of  positive  law  (c)  as  are  the  rules  of 
common  law  ;  each  body  of  rules  is  a  part  of  the  law  of 
the  land.  The  rules  of  equity,  however,  are  of  later 
origin.  Like  the  equity  of  the  Praetor  in  the  Piomaii 
system  {d),  they  were  introduced  to  mitigate  the  harsh- 
ness of  a  rigid  legal  system.  In  this  country,  however, 
they  were  not  enforced  in  the  same  courts  as  the  rules 
of  law,  but  were  administered  in  separate  tribunals,  the 
chief  of  which  was  the  Court  of  Chancery.  This  Court 
gradually  acquired  complete  power  of  carrying  out  its 

(a)  Ante,  p.  9,  n.  (c).  37,  3rd  e.l. 

\h)  Cf.  Story,   Eq.  Jur.   ch.    i.  {d)    As     to     which     see     Gai. 

§§  25  sq.  Comm.  I.  §§  2,  ti  ;  Dig.   I.  i.   7, 

(c)  I.e.,    rules    enforced    liy  a  De    Justitia    et    Jure;     IMaine's 

sovereign     political     authority  ;  Ancient   Law,    ch.    iii.  ;   iloyle's 

see  Holland,   Jurisprudence,    36,  Justinian,  27  sq. 
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own  decrees,  even  when  they  over-rode  the  rules  of 
the  common  law  :  though  the  means  adopted  to  secure 
obedience  were  not  the  same  as  were  used  to  give  effect 
to  the  judgments  of  common  law  courts.  But,  notwith- 
standing this  difference  in  procedure,  the  rules  of  equity 
established  in  the  Chancery  Court  became  as  Innding 
on  the  subject,  and  as  enforceable  by  the  executive 
power  of  the  State,  as  the  rules  of  common  law. 

The  jurisdiction  of  the  Court  of  Chancery,  like  that  Origin  of  the 
of  the  common  law  courts  (e),  was  derived  from  the  ^i^V'^f.^l^ 

^  jurisdiction 

authority  of  the  King,  regarded  as  the  source  of  all  exercised  in 
justice  within  the  realm.  When  Henry  II.  delegated  ^'^"^^'J- 
his  ordinary  legal  jurisdiction  to  judges  sitting  per- 
manently (f),  he  reserved  questions,  which  they  could 
not  determine,  for  the  decision  of  himself  and  his 
council  (f/).  To  the  King,  therefore,  and  to  his  select 
council  (/i)  petitions  were  constantly  made  for  the  redress 
of  every  kind  of  injustice,  and  especially  for  relief,  as  a 
matter  of  special  grace  and  favour,  in  cases  wherein  no 
remedy  could  be  had  by  the  ordinary  law(0.  About  the 
twenty-second  year  of  Edward  III.  jietitions  toucliing  a.d.  i:us-;». 
matters  to  be  conceded  of  the  royal  grace  were  ordered 
to  be  prosecuted  before  the  Chancellor  ;  and  it  appears 
that  after  this  petitions  for  the  redress  of  grievances 
which  the  common  law  failed  to  remedy,  began  to  be 
addressed  to  the  Chancellor  instead  of  the  King  (k). 
After  a  statute  of  the  17th  year  of  Eichard  II.(/) 
extending  the  Chancellor's  jurisdiction,  such  petitions 
were  regularly  tiled  (di).     Chancery  process  formed  tlie 


(r;)  Jn/e,  \).  9,  n.  (< ). 

eh.  .\v.  i<  2:n  ;   ll.iniv, 

liitrod.    lo 

(/)  Ante,  p.  9,  ii.  (c). 

(;iose  Hulls,  xxviii. 

(y)  Beiieilict,  Gesta  Hen.   11.  i. 

(/.)   Hiinly,     liilnMl. 

to      (Mom- 

•207  ;    Stubbs,    Const.    Hist.    eli. 

Rolls,    xxviii.,    xxix.  : 

and    SCO 

\ii.  §  163. 

r.;iil(l(in,    Select    Cases 

in    Cliiin- 

(/i)   As    to    whieli,    see    Stulibs, 

eery     (.Selilen    Society, 

,     vol.    X.) 

Const.     Hist.    ch.     xv.     §    230  ; 

Introd.  XV.  w/. 

Hiirdy,    Iiitrod.    to   Close    Rolls, 

(/)  Stilt.  17  Ri.'.  II. 

c.  (>. 

.xxvi. 

{>ii)   1  ('ill.   {'relaee. 

(i)  See    Stubbs,    Const.     Hist. 
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subject  of  complaint  by  the  Commons  in  the  next  three 
reigns  (;?)  ;  but  in  Edward  the  Fourth's  time  it  is  found 
established  as  a  thing  of  use  and  wont  (o).  The  equit- 
able jurisdiction  of  the  Court  of  Chancery  was  finally 
established  by  the  decision  in  its  favour  by  James  I.  of 
the  controversy,  whether  a  court  of  equity  could  give 
relief  after  or  against  a  judgment  of  a  court  of  common 
law  ip). 


Chancery 
process. 


Chaucery 
proceduie. 


Chancery  process  was  directed  against  a  person  com- 
plained of,  who  was  summoned  to  appear  and  answer 
the  matters  laid  to  his  charge  (q) ;  and,  if  need  were, 
enjoined  to  refrain  from  exercising  his  common-law 
rights  in  a  manner  contrary  to  what  the  Court  enforced 
as  equity  (;•).  Contempt  of  the  Court's  decree  was 
punished  by  attachment  (s)  and  imprisonment  of  the 
party  in  contempt,  and  in  later  times  by  sequestration  (t) 
of  his  propert3^  But  it  was  only  in  Chancery  that  the 
rules  of  equity  were  enforced ;  for  a  title  to  relief  in 
equity  was  never  admitted  to  confer  a  rinlit  cognizable 
by  the  courts  of  common  law  (»).     Chancery  procedure 


00  See  Rot.  PmvI.  iii.  471.  .'.06, 
510,  iv.  84.156,  189,  501;  Seidell 
Society,  vol.  x.,  Iiitrod.  xvii. 

(o)  Hardy,  Iiitrod.  to  Close 
Rolls,  xxxi.  :  Rot.  Pari.  vi.  144. 

{]})  See  3  Black.  Coiiim.  52  ; 
Gary,  16.3  :  Jurisdiction  of  the 
Court  of  Chancery  vindicated,  at 
the  end  of  1  Ch.  liep. 

(q)  See  Hardy,  Iiitrod.  to  Close 
Rolls,  XXX.,  note  (3)  ;  Rot.  Pari, 
iv. ,  84  ;  Palgrave  on  the  King's 
Council,  41  ;  1  Cal.  v.  xxvii.  ; 
Seidell  Society,  vol.  x.,  Introd. 
xiv.,  xxiv.  sq.',  3,  S,  13,  17,  18. 

(?•)  Speiice,  £([.  Jur.  371,  673 
—676. 

(s)  01(17/  v.  Aldchunih,  2  Cal. 
Ixii.  (14  &  15  Edw.  lY.). 

(')  Sequestration  appears  to 
have  been  introduced  in  Kliza- 
beth's  reign,  but  hardly  became 
an  established  institution  before 
the    time    of    Charles    II.      See 


Practice  of  the  High  Court  of 
Chancery  (A.D.  1672),  25,  26  : 
1  Yern.  421  ;  1  E(|.  Ca.  Abr.  130  ; 
Prec.  Ch. '  552  ;  Tothill.  SeqiKs- 
tration ;  Bi-ograve  v.  Watts,  Cro. 
Eliz.  651  :  1  Ch.  Rep.  81  :  1  Ch. 
Ca.  91  :  2  Ch.  Ca.  44,  45  ;  Praxis 
Alniaj  Curiaj  Cancellarise  (A.D. 
1694),  32,  44,  89  :  Gilbert,  Forum 
Roiiianum,  18,  68  sq. ;  Roger 
North's  Lives  of  the  Norths,  i. 
420,  ed.  1826  :  ante,  p.  26,  n.(?0. 
(u)  See  Y.  B.  4  Edw.  IV.  8, 
pi.  9  ;  Warwick  v.  Richardson, 
10  M.  &  AY.  284:  Carvalho  v. 
Burn,  4  \i.  k  Ad.  382,  396  ; 
Burn  V.  Carvalho,  4  My.  &  Cr. 
690,  699  :  Lewiii  on  Trusts,  16, 
6th  ed.,  15,  10th  ed.  A  limited 
equitable  jurisdiction  was,  how- 
ever, conl'erred  on  the  Common 
Law  Courts  b)-  the  Common  Law- 
Procedure  Act,  1854  (17  &  18  Yict. 
c.  125,  ss.  68,  69,  79,  83,  85). 
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was  borrowed  from  the  Canon  Law  (./)  ;  and  presented  a 
strong  contrast  to  common  law  procedure  in  its  mode  of 
trial  by  a  single  judge  without  a  jury  (//),  its  manner  of 
taking  evidence  by  the  written  depositions  of  witnesses 
examined  by  written  interrogatories  (,?),  and  its  decrees 
requiring  the  specific  performance  of  the  acts  enjoined  (a). 

It  does  not  appear  that  in  thelirsi  days  of  Chancery  Piincipioof 
process  relief  was  afforded  on  principles  not  recognized  ^!|.']"J>'/*'^ 
in  the  courts  of  law(/>).  On  the  contrary,  the  earliest 
petitions  to  the  Chancellor  were  generally  from  those 
who  had  suffered  wrongs  cognizable  at  common  law, 
but  were  hindered  from  pursuing  their  legal  remedies 
by  extraneous  causes,  such  as  the  oppression  of  great 
men  or  the  corruption  or  partiality  of  the  King's 
officers  ((•).  The  great  value  of  Chancery  procedure 
to  aggrieved  parties  was  that  the  defendant  was  inter- 
rogated and  compelled  to  answer  on  oath  as  to  the 
matters  in  dispute,  and  was  thus  obliged  to  make  dis- 
covery of  facts  which  might  otherwise  have  remained 
undetected  (^0  ;  also  that  he  might  be  enjoined  to  do, 
or  refrain  from  a  particular  act,  instead  of  being 
adjudged  to  pa}'  money.     For  these  reasons  application 

(.'■)  Ciill)ert,     Foniiu     Roman.,  matters  tn'alile  at  euiiinioii  law. 

oil.  ii.,  iii.  ;  L.  Q.  1>.  i.  162.  (c)  See     1    Cal.     Preface,    iii., 

(//)  1  Sjience,  Fq.  ,Tiir.  1383:  3  v. — ix.,  xiii.,  xxxi. — xxxiii.,  xlii., 

I'.Iaek.  Coiiim.  442,  4.">0.  Ixxxviii..  ei.,exviii..cxxviii.,  2Cal. 

[-.)  3   Black.  Conui).   438,  449  ;  i.,  v.,  viii.,  xxix.,  xxxii. — xxxv., 

2    Maddock,    Chancery    Practice,  Ixix.  ;  Fitz.   Ahr.   yiibpcena,  20  ; 

569,  3rd  ed.     Since  ]8.')2  evidence  Seldeu   Society,    vol.   x.,    Introd. 

in  Chancery  proceed ing.s  may  be  xliv.      "With  the  better  adniinis- 

takeii  vird  voce;  see  stat.  1.')  it  16  tratioii    of    the    law    consecjuent 

Vict.  c.   86,  .ss.  28 — 30  ;  R.  S.   C.  uimn     tlie     growtli     of    modern 

1883,  Order  XXXN'II.  r.  1.  society    the  "Chancery    juri.silic- 

(a)  1    S])ence,    E(j.    Jur.    389,  tion    over   sncli    nuittcrs   became 

390.        Judgments     at     common  ol)solete,   and  it  has  no  place  in 

law  were,    generally,    eitlier    for  modern   c(|nity;    1    Spence,    E4. 

the  recovery  of  land,  or  of  a  sum  .lur.  687,  689. 

of  money,  simjily.  {<l)  Seldcn     Society,    vol.     x., 

{!>)  See    \j.    (.».    R.  i.   163  k  n.  introd.  xxvii.     Discuvry  became 

(1).     Tiie  complaints  of  tiic  Com-  an  imjiortant  head  of  diuity  juris- 

mons    already    mentioned    (cntr^  diction;  see   llayni>"  i>utlines  ol 

p.  160)  were  directed  against  the  Kijuity,  Leet.  vi. 
issue     of    Chancery    process     in 

W.R.P.  11 
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was  also  made  to  the  Chancellor,  and  a  jurisdiction 
estahlished  in  some  matters  where  there  was  good  right 
to  relief,  but  inadequate  remed_y  at  the  common  law  ('')• 
But  it  was  only  Ijy  slow  degrees  that  there  grew  up  a 
jurisdiction  in  Chancery  to  grant  relief  in  certain  cases 
of  hardship  in  which  the  common  law  would  admit  no 
cause  of  action  at  all  ( /') .  The  first  exercise  of  this 
jurisdiction  must  of  course  have  been  based  on  considera- 
tions of  morality  and  expediency  (7).  The  Chancellor, 
originally  an  ecclesiastic,  was  called  the  keeper  of  the 
King's  conscience  (//)  ;  relief  was  jirayed  of  him  in 
the  name  of  good  faith,  reason  and  conscience  (i) ; 
equity  was  then  identified  with  the  rule  of  action 
prescribed  by  good  conscience  (/.)  ;  and  for  some  time 
it  was  left  to  the  Chancellor's  discretion  how  far  he 
would  interfere  (/).     But  the  respect  paid  to  precedent 


{e)  An  example  of  tliis  occurs 
in  the  case  of  fraud,  recourse 
being  had  to  Chancer}'  not  only 
t<i  ol)tain  discovery  of  fraudulent 
dealing,  but  also  to  compel  the 
delivery  up  and  cancellation  of 
deeds  and  instruments  which 
had  been  forged  or  procured  to 
be  executed  by  fraud,  duress  or 
undue  influence  ;  see  1  Cal.  xi., 
xlv.,  li.,  cxxix.,  cxxxi. ;  2  Cal. 
xii.,  XV.,  XXX.  :  Selden  Society, 
vol.  X.,  Introd.  xxxi. — xxxiii. 
Decreeing  the  specific  perform- 
ance of  certain  contracts,  chiefly 
for  the  sale  or  leasing  of  land,  is 
anotlier  (and  apparently  later) 
instance  ;  Selden  Society,  vol.  x., 
Introd.  XXXV.  ;  Fry,  Specific  Per- 
formance, 15,  3rd  ed.  And  see 
Haynes'  Outlines  of  Fcpiity, 
Lect.  V. 

(/)  The  most  important  in- 
stances of  the  exercise  of  this 
jurisdiction  are,  in  early  times, 
the  issue  of  Chancer)'  process  in 
case  of  a  breach  of  trust,  and, 
in  later  equity,  the  granting  of 
relief  against  forfeiture  for  non- 
payment of  monej'  by  a  certain 
day,  whence  sprung  the  equity 
of  redemption  of  mortgages  for- 


feited at  law.  See  post,  pp.  167, 
177,  and  PartlY.,  Ch.  ii.  ;  Haj'nes' 
Outlines  of  Equity,  Lect.  iv.  As 
to  certain  cases  of  the  inter- 
mediate time,  see  1  Cal.  xx., 
xciii.  ;  2  Cal.  ii.,  Ixiii.  ;  Y.  B. 
22  Edw.  I^^  6,  pi.  18  ;  Hargrave, 
Law  Tracts,  334—339  ;  L.  Q.  R. 
i.  171  ;  Harvaid  Law  Review, 
viii.  254 — 257. 

(g)  See  Harvard  Law  Review, 
xiii.  257. 

(70  Hardy,  Close  Rolls,  Introd. 
xxvii. 

(i)  See  1  Cal.  ii.,  xxL,  xxvii. 
xxxiv.  sq.  ;  2  Cal.  ii.,  v.,  vii., 
xi.  sq. 

{k)  See  Y.  B.  4  Hen.  YII.  4, 
pi.  8  ;  Bro.  Abr.  Conscience,  pi. 
8,  15,  17  :  Doctor  and  Student, 
Dial.  I.  ch.  12—19  :  Bac.  Tr.  iv. 
305—307,  312,  324.  In  the  Roman 
system,  equity  was  identified  with 
natural  law,  or  the  law  which 
natural  reason  teaches  all  man- 
kind :  see  Elaine's  Ancient  Law, 
oil.  iii.  ;  Gai.  Comm.  I.  1,  156, 
II.  65—73,  III.  25. 

(?)  See  Hardy,  Introd.  to  Close 
Rolls,  xxiii.,  xxxi.  ;  Lambard's 
Archeion.  48,  64  ;  Abuses  and 
Remedies  of   Chancery  in    Har- 
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and  the  practice  of  the  Court  (///)»  the  professional 
opinion  of  regular  practitioners  at  the  Chancery  Bar  (n), 
the  practice  of  deciding  difficult  cases  with  the  advice 
of  the  judges  (o),  and  the  example  of  the  Prsetor's 
equity  in  Koman  law  (7)),  were  all  influences  tending 
to  make  the  Chancellor's  interference  with  the  law,  in 
the  name  of  equity,  a  matter  of  principle  (^).  Still, 
it  was  hardly  until  after  the  restoration  of  Charles  II. 
that  it  became  well  understood  that  relief  should  be 
administered  in  a  court  of  equity  upon  fixed  principles 
of  justice  to  be  ascertained  from  precedents  (r) .  More- 
over, the  i^ractice  of  committing  the  Great  Seal  to 
a  lawyer  was  not  established  before  the  seventeenth 
century  (.s).  Indeed  modern  equity,  the  body  of  rules 
now  enforced  as  equity,  is  generally  dated  from  the 
Eestoration,  and  may  be  said  to  have  been  evolved 
from  the  judgments  given  in  the  Court  of  Chancery 
from  the  Chancellorship  of  Lord  Nottingham  (t)  down 
to  that  of  Lord  Eldon(w).  By  that  time  equity  had 
become  a  body  of  case-law,  administered  on  principles 
to  be  found  in  former  decisions,  but  admitting  no 
further  accessions  from  the  moral  domain.    Such  it  has 

grave's    Law    Tracts,    430,    431  ;  Reeves,     Hist.    Eiiff.     Law,    di. 

Seidell,    Table   Talk,    Equity  ;    3  xxii.   vol.    ii.,   pp.    600,    601,  ed. 

Black.  Conini.  ^>4,  433,  434.  Finlason. 

{vi)  See  Ordinncio  Cniicellaria^  (q)  Sjieiice,    E([.  Jur.  i.  407  i^q. 

12  Ric.  IL  ;  Reiiovacio  Oruiiiuiii  (r)  Fr// y.  Porter,  1  i\Iod.  307. 
C!ancellaria%  temp.  Hen.  V.,  8aii-  (.v)  TIk;  early  Chancellors  were 
<Iers,  Chancery  Orders,  1 — 7  <1 ;  nuwtly  ecclesiastics,  who,  how- 
Hardy,  Introd.  to  Close  Rolls,  ever,  wei'e  then  usually  lired  up 
xxxi.  in    the   study    of    the    civil    and 

(w)  Renov.    Ord.    Cane,    San-  canon  law  ;  see  3   ]5iack.  Coniiu. 

der.s,  Cii.  Ord.  7  d.  53  ;   Haidy's  Catalo<,mc  of  Chan- 

(o)  See    Y.    B.    37    Hen.     VI.  cellors ;    Reeves,  J  list.  Eng.  Law, 

13  &  35  pi.  23  ;  7  Edw.  IV.  14,  ch.  xxvi.  vol.  ii.  p.  600,  ed. 
pi.    8  ;  22  Edw.    IV.   6.  pi.    18  ;  Finlason. 

1  Cal.  xcvii.  ;  2  Cal.  xxviii.  (0  A.D.    1673— 1682.       See    3 

{p)  Spence,    Eq.    .lur.    i.    412,  Black.  Conmi.     .').'»  :      1      Butler's 

41.5;    sec   Smyth,    De  Repuhlica  Reininisi-ences,  §11;  Story,    Ei). 

Anf^lorum,     fi'l,     .'>4,     ed.     ].'')83  ;  Jur.  ^  i>'l. 

Treatise  of  the  blasters  in  Ciian-  (»)  Lord  Chancellor,  A.D.  1801 

eery,    §   iv.,    in    Ilarf,'rave's    Law  — ISOti  .t  1807--1S27  :  see  Maine's 

Tracts,"  309—313  ;  History  of  the  Ancimt  Law,  di.  iii. 
<'hancery,    A.D.     1726,     p.    40; 

11—2 
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eiiice  remained,  iiotwitlistaiidiiig  a  i^ortentous  increase 
in  volume.  Chancery  procedure,  of  which  the  delays 
had  become  an  intolerable  scandal  (/),  was  reformed 
in  183o(>/),  and  again  in  1852  (.3). 

Judicature  In  1875  the  old  Court  of  Chancery  came  to  an  end. 

Acts  of  1873-     ^        ,  .,  ..-..,..        "^        ,,       -r     ,. 

75.  In  that  year  its  original  jurisdiction  was  by  the  Judica- 

ture Acts  of  1878 — 75  transferred,  together  with  that 
of  the  old  courts  of  common  law,  to  the  High  Court 
of  Justice  then  established  (a).  The  same  Acts  made 
provision  for  the  recognition  and  enforcement  of  equit- 
able rights  in  every  branch  of  that  Court,  and  in  the 
Court  of  Appeal  established  at  the  same  time  (/>)  ;  and 
also  for  the  prevalence  of  the  rules  of  equity,  where 
conflicting  with  the  rules  of  common  law  (c).  For 
purposes  of  procedure,  however,  the  administration  of 
the  principal  matters,  in  which  the  Court  of  Chancery 
used  to  exercise  its  exclusive  jurisdiction,  and  of  the 
same  Court's  statutory  jurisdiction,  was  assigned  to  the 
Chancery  Division  ((/).  Since  1875,  therefore,  lair  and 
equity  have  been  administered  in  the  same  Court ;  and 
injunctions  of  a  court  of  equity  against  proceeding 
at  law  are  things  of  the  past(^')-  The  two  systems  of 
law  and  equity  have  not,  however,  been  abolished,  as 
some  have  imagined.  For  it  is  held  that  the  effect 
of  the  Judicature  Acts  is  not  to  change  the  nature  of 
equitable  as  opposed  to  legal  rights,  but  is  to  secure 
by  the  jurisdiction  of  one  Court  the  same  (but  no 
greater)  prevalence  of  equitable  over  legal  rights  as 
was  formerly  obtained  by  the  action  of  the  Court  of 


{x)  See  C.  P.  Cooper's  Lettres  s.  16  :  37  &  38  Vict.  c.  83  ;  38  &39 

siir  la  Cour  de  la  Chancellerie.  Vict.  c.  77. 

(y)  By  Stat.   3  &  4  W^ill.   IV.  (b)  Stat.  36  &  37  Vict.  c.  66, 

c.  94  ;  Orders  in  Chancery,    21sl  s.  '24. 

Dec,  1833  :  3  L.  J.  N.  S.  Cli.  1.  (c)  Sect.  25,  sub-s.  11. 

(z)  By    Stat.    15    c^    16    Vict.  ((0  Stat.  36  &  37  Vict.  c.  66, 

c.   86.     See  First  Report  of  the  s.  34. 

Chancery  Commission,  1852.  (c)  See     sect.    24,     sub-s.    5: 

(«)  Stats.  36  1  37  Vict.  c.  66,  irrirjht  v.  Redgrave,  11  Ch.  D.  24. 
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Chancery  a<;ainst  persons,  who  exercised  their  legal 
rights  in  violation  of  the  rules  of  equity  (/). 


Section  II. 
Of  Usva  hrforc  tlic  Stat  life  oj    Uses. 

Equitahle  estates  in  land  have  their  origin  in  the  Origin  of 
{incient  practice  of  men  putting  their  trusted  friends  in  ^^t"\^^  jj^ 
possession  of  their  lands,  in  conlidence  that  their  friends  land. 
■would  dispose  thereof  according  to  their  wishes  (//). 
It  appears  that  rnen  gave  their  lands  to  others  in 
trust,  either  for  purposes,  which  were  lawful  hut 
could  not  he  carried  out  without  the  interposition  of 
some  person  trusted  to  execute  the  donor's  will,  or  for 
fraudulent  purposes  (//).  As  to  the  latter,  men  put 
others  into  legal  possession  of  their  lands  in  order  to 
<lefraud  their  creditors  (/),  or  to  delay  actions  brought 
to  recover  the  lands  (A)  ;  and  for  a  time  gifts  of  land 
to  trusted  lajmien  to  the  use  of  religious  houses  were 
employed  to  evade  the  Statute  of  Mortmain  (/).  The 
former  kind  of  purpose  is  instanced  b}'  a  gift  of  lands  to 
others  with  intent  to  perform  the  donor's  will,  by  dis- 
posing of  the  same  according  to  his  directions  either  in 
his  lifetime  or  after  his  death.  Thus,  as  a  man  could 
not  convey  to  himself  or  his  wife  at  common  law  (;»)> 
feoffments  (//)  were  made  to  others  in  order  to  make  a 

(  /')  See  Sail  v.  Cooper.  1(5  Cli. 
D.  .544.  .^i4!t  :  Wa(sh  v.  Lonsdale, 
21  Ch.i).  9  ;  Ctroicntsv.  Matfhrwa, 
11  Q.  H.  J).  808  ;  Joseph  V. Lyons, 
15  q.  B.  J).  280  ;  Jlaths  v.  Uohiii- 
son,  ih.  288  ;  Furncss  v.  Jloml,  4 
Times  L.  M.  4.'>7  ;  Sicainv.  Ayixs, 
21  Q.  H.  ]).  28!),  293  ;  Wnrrn,  v. 
Murraii,  1894,  2  »,>.  ii.  (".48. 

(«/)  As  to  tlie  iiiitiiinity  (tftliis 
j)ractice,  see  Cliief  .liistice  <).  W. 
HolniL's    in    L.    <.).    It.    i.     li;2: 


r.  .t 

i\l.    llisl. 

,     Kll; 
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ii. 
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[h) 
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20,  21 

('■) 

See    stats. 
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III. 
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1  Kit'. 
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settlement  of  the  land  ;  as  where  one  enfeoffed  another 
with  the  intent  that  he  should  re-enfeoft' the  feoffor  and 
his  wife  to  hold  to  them  and  the  heirs  of  their  two  l)odies, 
and  that  a  line  should  be  levied  to  effect  the  same  pur- 
pose {(>).  It  appears,  too,  that  when  freeholders  could 
only  dispose  of  their  lands  by  delivering  seisin  thereof 
in  their  lifetime  (j)),  they  would  enfeoff"  others,  trusting 
the  feoffees  to  dispose  of  the  land  according  to  the 
feoffor's  last  will  after  his  death,  for  instance,  in  paying 
his  debts  out  of  the  proffts,  disj^osing  of  part  for  the 
benefit  of  his  soul,  or  making  estate  thereof  to  his  widow 
for  life  and  afterwards  to  one  of  his  sons  in  fee  or  in 
tail(g).  Here  the  intent  would  also  be  that  the  feoffor 
should  have  the  use  of  the  land  during  his  life  (r).  In 
course  of  time  there  grew  up  a  practice  (which  seems 
to  have  been  somewhat  of  a  novelty  in  the  reign  of 
Edward  I,  («),  but  to  have  been  well-known  in  the  time 
of  Pilchard  11.)  of  men  putting  their  lands  into  the  pos- 
session of  several  others  jointly,  or  of  others  jointly  with 
themselves,  with  the  intent  that  the  feoffees  should 
dispose  of  the  land  according  to  the  feoffor's  will,  and 
should  hold  the  same,  generally,  for  his  use(0'  This 
seems  to  have  been  done,  not  only  to  gain  the  power  of 
testamentary  disposition,  but  also  to  escape  the  burden- 
some incidents  of  feudal  tenure  ;  for,  so  long  as  a  plural 
number  of  feoffees  was  maintained,  the  survivorship 
prevailing  between  joint  tenants  (ii)  prevented  the 
accrual   of   the   lord's  right  to  relief,   wardship   and 

(u)  See     Bnict.      fo.      262    a  ;  liabeat     memoriani,      sicut     tieri 

Thoiiuis  of   JVeijland's  case,  Kot.  solet     inter     vivos  "   ;     Abbrev. 

Pari.  i.  66  ;  Mado.x;,   Form.  Augl.  Placit.  272,  col.    1,  Suff.  rot.  17  ; 

Kos.  126,  140,  165,  170,  372,  377,  i!ot.  Pari.  iii.  61  ;  ]\ladu.\,  Form. 

378   ;    Bro.     Abr.     Feollment    al  Angl.  :Xos.  3,  107,  1U8,  768,  776 : 

Uses,    ].I.   9  ;  F.    N.    B.    20.0  G.  ;  1    Cal.  xxi.,  x.x.w.  :  2    Cal.  iii.  : 

P.    &    M.    Hist.    Eug.    Law,     ii.  Sekleii  Society,  x.  49.  115,  119. 
20  &  11.  (2),  91,  99,  102,  104.  (/•)  Litt.  s.  463. 

(p)  Ante,  p]).  19,  73.  («)  See    Tkumas   of    Weijlaiids 

{q)  See  Bract,    lo.  41  b,    "  Et  case,  Kot.  Pari.  i.  66. 
hoc  iiou   tit  tautniii  inter  vivos,  {t)  Selden   Society,   x.    44,   69, 

sed    etiani    in   ultima    ^■{dlu^tate,  93,  95  ;  1  Sand.  Uses,  15 — 19. 
dum      tanien      douator      bouaiu  (m)  Ante,  p.  134. 
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iiuirriage  Or),  all  forfeiture  for  treason  or  felony  (/y),  and 
likewise  wives'  dower,  an  encumbrance  ever  sought  to  be 
evaded,  as  we  shall  see  {z).  But  for  the  feoffor  to  secure 
these  advantages,  it  was  of  course  necessary  that  the 
feoffees,  whom  he  had  trusted  with  the  legal  possession 
of  his  lands,  should  not  abuse  the  confidence  reposed  in 
them.  It  seems  at  first  to  have  been  usual  tor  persons 
enfeoffed  for  a  particular  purpose  to  plight  their  faith  to 
do  the  feoffor's  will  (a) ;  as  in  early  times  a  suit  for 
breach  of  faith  could  be  brought  in  the  ecclesiastical 
courts  (I)).  But  in  matters  which  concerned  a  la}'  fee  or 
dealt  with  chattels  or  debts  for  other  than  testamentary 
or  matrimonial  causes,  such  suits  were  prohibited  from 
Henry  the  Second's  reign  onwards  ((■)•  Other  checks 
upon  feoffees  in  trust  werealso  attempted  (d),  but  proved 
insufdcient  when  the  obligation  of  good  faith  was  with- 
out sanction  (c).  At  length,  in  the  reign  of  Piichard  II., 
relief  against  breach  of  trust  was  sought  from  the 
Chancellor  (_/).  The  application  found  favour,  either 
because  the  clerical  Chancellors  were  accustomed  tu 

(x)  Ante,  p.  47.  in  niat.lei|i    of  lireacli  of   laitli  or 

{y)  See    Kot.    Pail.    i.    6t)  ;    1  agreement,    iiotwilliataiuliiig  tlu.t 

Sand.  Uses,  67.  such  consent  would  not  avail  to 

(z)  I'oat,  Part  I.  cli.  xiii.  stay    a    proliibition.     See    cilanv. 

{a)  Astopliglitiiig  faitli,  wliicli  x.  12  ;   liiact.    17.")  a,    401,   40(3  b, 

still   survives    in    the   Cliureh    of  410    b,    411    a   :     4    .Malt.    Paris, 

England  marriage  service,  and  in  Chron.  Maj.  t514  ;  Ann.   de   Bur- 

the    word   ajjidavit,  .see  L.   Q.  K.  ton,     417,    A2'-'>  :    JMadox,    Form, 

i.  164,  169,    173  :  Madox.    Form.  Angl.   Nos.    157—159,    161,  630 

Angl.  Nos.  2,  8,  84,  142,  147,  149,  641,    685  ;  P.    &    M.    Hist.    Eng. 

151,  1.53—162,  6:i0,  63],  674,  67*;,  Law,  i.  108,  ii.  196—200. 
688  ;  P.   &;  M.   Hist.    Eng.    Law.  (tl)    Fir:,    conditions   and  covo- 

ii.   186—201.  nants  ;  see  L.  Q.  K.  i.  168—170; 

(b)  Glanv.    x.  12:  1   Roger  de  Bract.    213    h ;   17  A.ss.    ],].    20  : 

Hoveden,  Rolls  ed.   254:  2  R.  dc  34  Ass.  pi.  1   ;  Lift.  .^s.  352— 359  : 

Diceto  {ibid.},  87  ;  2  Matt.  Paris,  Madox,    Form.   An-1.    Nos.    126. 

Chron.  Maj.  (iJiW.),  368  ;  Ann.  de  165,    170:   P.    \   M.    Hist.    Eng 

Burton  (tVvfc/.),  256,  406;  Spence,  Law,  ii.  215. 

E(i.  Jur.   i.   118;  P.   &   M.    Hist.  {e)  See   IVtitinn   of   Communs. 

Eng.  Law,  ii.   195  v/.  Rot.   Pari.  iii.    511   (,4    Hen.    IV. 

00   For    some   time    the  Eccle-  No.  112). 
siastical  Courts  struggled  hard  to  (/)  Select  Cases  in  Clianeery. 

maintain  the  jurisdiction  so  pro-  Selden  Society,  vol.  x.,  pi.  40.  48  : 

hibited  ;    and    it    seems   to    have  IMlienhalv     v.     W ijcli i mjlta ni ,      2 

been  commou  to  submit  Ijy  con-  Cal.  iii. 
sent  to  ecclesiastical  jurisdiction 
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regard  breach  of  faith  as  an  ecclesiastical  offence  (//),  or 
simply  on  account  of  the  dishonesty  of  feoffees  appro- 
priating for  their  own  use  the  lands  conveyed  to  them 
for  the  benefit  of  others  (//).  And  thenceforward  the 
protection  of  Chancery  process  was  extended  to  all  who 
claimed  the  benefit  of  a  gift  of  lands  or  goods  to  others 
in  tnii^t  for  the  use  of  the  donor  or  his  nominees  (/). 


Nature  of 
a  use. 


Notice  of  a 
trust. 


In  Edward  the  Fourth's  reign  the  nature  of  a  vrsv  (/.•) 
(which  signified  the  interest  of  one,  to  whose  use  others 
held  lands),  was  pretty  well  settled.  He,  to  whose  use  a 
feoffment  was  made  (called  cestui  que  line),  was  held  to 
have  no  right  to  the  land  at  law :  all  he  had  was  the 
right  to  sue  the  feoffee  in  trust  personally  in  Chancery  (/). 
He  enjoyed  a  similar  right  against  the  feoffee's  heir  (/«), 
or  against  his  alienee,  even  for  valuable  consideration, 
who  took  the  land  with  notice  of  the  trust  (;<) :  but  if  the 
feoffee  enfeoffed  another  of  the  land  on  a  hondfidr  sale 
without  notice  of  the  use,  ccHiid  que  use  was  without 
remedy  to  recover  the  land  from  the  alienee,  though  he 
might  sue  the  feoffee  in  Chancery  for  his  breach  of  trust, 
and  recover  damages  (o).  And  the  feoffee  in  trust  was 
bound  in  equitj^  (that  is,  on  pain  of  being  subjected  to 
the  usual  Chancer}^  process  (p)  at  suit  of  cestui  que  use) 
to  allow  him  to  take  the  profits  of  the  land  ;  to  maintain 
actions  at  law  at  his  request  for  the  protection  or  recovery 
of  the  land  (q)  ;  and  to  execute  the  estate,  that  is,  to  dis- 
pose of  the  land  according  to  the  directions  of  cestui  que 


iff)  Spence,  Etx-  Jur.  i.  442 — 
444  :  L.  Q.  R.  i.  170. 

(h)  Professor  Ames,  Harvard 
Law  Ke\iew,  viii.  257  :  cf.  Jjacou 
on  Uses,  15. 

(/)  Seel  CaL  xxi.,xxxv.,  xliii., 
xlvii.,  xlviii.,  Ixii.,  xc,  xcL,  xciv.; 
2  CaL  xix.,  xxi.,  xxiii.,  xxviii., 
xxxvi.,  xliv.,  xlv.,  xlviii.,  li., 
Ivi.,  Ixi.,  Ixvii. ;  Selden  Societv. 
X.,  pL  71,  72,  99,  100,  117,  118,' 
122,  127. 


{k)  See  Co.  Litt.  272  b. 

(I)  Y.  B.  4  E.hv.  IV.  S,  pL  9. 

(m)  2  Cal.  xxviii.  :  Y.  B.  8 
Edw.  IV.  6,  pL  1  ;  Fitz.  Abr. 
Age,  20.  Subpoena,  14  ;  Y.  B.  22 
Edw.  IV.  6.  jiL  IS. 

{n)   Y.  B.  5  Edw.  lY.  7,  pi.  16. 

(o)  Fitz.  Abr.  Subpoena,  19. 

(p)  Ante.  p.  160. 

iq)  Y.  B.  2  Edw.  IV.  2,  pi.  6  ; 
7  Edw.  n'.  29,  pi.  15  :  see  1  Cal. 
xlviii. 
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use,  or  to  enfeoff  him  thereof,  should  he  desire  it(y). 
Usesmioht  arise  by  express  declaration,  or  by  implica- 
tion. If  a  feoffment  of  land  were  expressly  declared  to 
be  made  to  any  particular  use  or  intent,  that  was  to  be 
.strictly  observed  (s).  If  no  use  were  declared,  payment 
by  the  feoffee  of  any  sum  of  money,  however  small,  would 
raise  a  use  (as  it  was  said)  in  his  favour  (0-  But  if  a 
feoffment  were  made  without  declaring  any  particular 
intent,  and  without  any  consideration  (that  is,  without 
obtaining  anything  in  return),  it  became  a  settled  rule 
that  it  sliould  be  intended  to  have  been  made  to  the 
feoffor's  own  use  (/')•  A.  use  was  also  raised  l)y  a  bar- 
gain for  the  sale  of  lands  and  payment  of  the  purchase- 
money,  upon  which  the  Court  of  Chancery  considered 
that  in  equity  the  seller  immediately  held  the  land  sold 
to  the  buyer's  use  (x).  A  use  was  freely  alienable  without 
any  formality,  for  ccstKi  que  use  had  but  to  declare  his 
will  concerning  the  land  held  to  his  use,  and  the  feoffees 
were  bound  to  fullil  it ;  so  that  he  could  always  make  a 
testamentary-  as  well  as  any  other  disposition  of  the  use 
of  the  land  (//). 

Though  the  feoffees  to  uses  were  bound  in  equity  to  Position  of 
allow  i-fshii  que  use  to  have  possession  of  the  land,  if  ',]'^!^^!^t Jaw- 
he  desired  it,  the  Courts  of  Law  would  not  recognize 
his  possession  as  that  of  a  legal  freeholder  (:),  or  as 
held  otherwise  than  at  the  will  of  the  feoffees  (a).  They 
considered  that  ccsiiii  qitc  ii.^c,  having  })ut  a  mere  right 
to  sue  the  legal  tenants  in  Chancery,  had  no  estate  in 

(/■)  1     Cal.     xc,     xcdv.,     cxv.,  entrust  tlieir  lands  to  feotlVos  to 

<^xvi.  :  2  Cal.  xxi.,  xxii.,  xxviii.  ;  tlii-ir   own    use  ;   Macon   on   l^si-s, 

Bacon  on  Uses,  Id.  21,   22. 

(s)  Y.  B.  i>  VAw.  IV.  8,  111.  20  :  (.«•)  r,\\],.  Tm-s,    -J'),   r.O  (HI,  0'>, 

see  Fitz.  Abr.  Snlipd'ua,  2.'!.  Snl  ed. ). 

(t)  1  Sand,  r.scs,  til,  <;2.  (v)   Bacon  on  U.ses,  It!  :  1  S;ind. 

(«)  See  Y.  IJ.  II   lien.  IV.  .".2,  Uses,  6.'i. 
pi.    30;  5   Kdw.   IV.   8,    pi.    20:  (j)  See  L.  Q.  U.  i.  ]t)7,  Hi8, 

Litt.   ss.    463,    464.     It    may    I'c  (n)   1   Sand.  I'.^es,   06  nml  note 

inferred   from    this    lliat    it    was  (/). 
a    regular   practice    for    men     In 


170 


OF   COKPOKEAL   HEREDITAMENTS, 


Legal  estate. 


the  land  at  law(/^).  In  the  Court  of  Chancery,  how- 
ever, although  the  interest  of  crsfKl  qiu-  use  was  pro- 
tected not  by  process  against  the  land  itself,  but  only 
by  process  against  the  trustee personall}',  it  was  never- 
theless regarded  as  an  estate  in  the  land  ('•).  As  the 
feoffees  were  bound  in  equity  to  cxcfiifc  tJic  estate  at  the 
will  of  r('>ittil  que  u.se  {<l),  he  was  considered  in  the  Court 
of  Chancery  to  be  the  true  owner  of  the  land,  and  to 
enjoy  in  equity  such  estate  in  the  land  as  he  would  have 
had  at  laic,  if  the  estate  had  been  executed  to  him  by 
conveyance  from  the  feoffees.  Thus  it  came  about  that 
there  might  be,  as  it  were,  two  estates  in  the  same 
land,  when  it  had  been  entrusted  to  feoffees  to  uses. 
There  was  the  estate  of  the  feoffees  cognizable  at 
common  law — the  legal  estate ;  and  there  was  the 
beneficial  interest  of  cestui  que  use,  not  recognized  at 
common  law,  but  protected  in  equity  and  treated  in 
courts  of  equity  as  being  a  like  estate  in  the  use  of  the 
land,  as  he  would  have  had  in  the  land  itself,  if  his 
feoffees  had  executed  the  estate  to  him. 


Section  III. 


Of  the   Statute  of  Uses. 


Incou- 
veuieuces 
jjroduced  by 
feoffments  to 
uses. 


This  system  of  entrusting  the  legal  possession  of 
lands  to  feoffees  to  uses,  while  cestui  que  use  enjoyed 
actual  possession  thereof  as  apparent  owner,  was 
certainly  advantageous  to  the  latter,  when  once  his 
interest  was  protected.  But  it  afforded  opportunities 
of  defrauding  purchasers  and  creditors;  and,  as  we  have 
seen  {<'),  it  infringed  upon  the  interests  of  the  lords  and 


(b)  Ante,  pp.  7,  8,  63  ;  1  Rep. 
121  ;  Bacon  on  Uses,  5. 

(c)  1  Sand.   Uses,  64. 


(d)  Ante,  p.  168. 
(c)  Ante,  p.  166. 


OF    AN    EQUITABLE    ESTATK    IX    LAND.  I7l 

the  Crown.  In  the  reigns  of  iticharcl  III.  and  Henry 
VII.  statutes  were  passed  for  removing  these  abuses  ( /). 
But  the  remedies  so  applied  appear  to  have  proved 
insufficient ;  for  in  the  next  reign  the  Statute  of  Uses  (_r/) 
was  passed  with  the  aim  of  entirely  extirpating  the 
evils  of  feoffments  to  uses.  By  this  statute,  after  an  The  Statute 
elaborate  rehearsal  of  all  the  evils  which  the  authors  **  ^^' 
of  the  statute  conceived  to  have  been  caused  by  the 
practice  of  making  feoffments  to  uses,  it  is  enacted  (//) 
that  when  any  person  or  persons  stand  seised  of  any 
lands  or  other  hereditaments  to  the  tisc,  coitjidenvc  or 
trust  of  any  other  person  or  persons,  the  persons  that 
have  any  such  use,  confidence  or  trust  (by  which  was 
meant  the  persons  beneficially  entitled)  shall  be  deemed 
in  lawful  seisin  and  possession  of  the  same  lands  and 
hereditaments  for  such  estates  as  they  liave  in  the  use, 
trust  or  confidence  ;  and  that  the  estate  and  possession 
of  the  persons  so  seised  shall  be  deemed  to  be  in  the 
persons  so  beneficially  entitled  after  such  manner  as 
the  latter  were  entitled  in  the  use,  trust  or  confidence. 
Like  i)r(jvision  was  made  to  meet  the  case,  tlien  common, 
of  divers  persons  being  seised  of  any  hereditaments  to 
the  use  of  any  of  themselves  (/)•  But  shortly,  the  effect 
of  the  Statute  of  Uses  is  this: — If  one  or  several  be 
seised  of  any  hereditaments  to  the  use  of  another  or 
others,  or  of  one  or  more  of  themselves,  the  person  or  • 
l)ersons  having  the  use  of  the  same  hereditaments  shall 
be  deemed  to  be  in  j)ossession  thereof  for  such  estate  as 
he  or  they  has  or  have  in  the  use.  The  statute  in  fact 
executes  the  estate  (/.)  to  eesini  que  ii.se  ,-  that  is,  it 
gives  him  the  same  estate  and  possession  at  law  as  he 
would  have  if  the  feoffees  to  his  use  had  execuleil  the 
estate  to  him,  or  duly  made  to  him  a  proper  legal  con- 
veyance of  the  land.      'J'hus,  if  A.  and  B.  l)e  seised  of 

(/)  See  slats.  1   J;i<-.  III.  <•.   1  ;  (/,)  Sect.  1. 

1  ilcii.  VII.  c.  17  ;   I'.tllcii.  \ll.  ((■)  Sect.   2.      Si-e  ante,   \>.  lUli. 

t;.  15  ;   1  Sand.  Uses,  21,  r>2.  ."i"'.  IJai'oii  on  Um-.s,  4'.'. 

(</)  Stut.  '27  lleii.  VIII.  c.  lU.  {/.■)  Ante,  p.  1«8. 
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land  in  fee  simple  to  the  use  of  C.  ami  his  heirs,  by  the 
Statute  of  Uses,  C.  shall  be  deemed  in  lawful  seisin 
of  the  land  for  such  estate  as  he  has  in  the  use  of  the 
land,  and  the  estate  and  possession  of  A.  and  B.  shall 
be  deemed  to  be  in  C.  after  such  manner  as  C.  was 
entitled  in  the  use.  C.  thus  by  force  of  the  statute 
becomes  tenant  in  fee  simple  of  the  land  at  law  ;  and 
he  is  deemed  at  law  to  he  in  possession  of  the  land, 
though  he  may  never  have  entered  upon,  or  even  seen 
it  (l).  And  the  estate  and  possession  of  A.  and  B.  is 
altogether  taken  away  from  them,  and  considered  at 
law  to  be  in  C.  Similarly,  if  land  be  conveyed  to  A. 
and  B.  in  fee  simple  to  the  use  of  A.  and  his  heirs, 
the  Statute  of  Uses  at  once  gives  to  A.  an  estate  in 
fee  simple  in  possession  at  law.  And  the  law  is  the 
same  of  implied  uses  as  of  uses  expressly  declared. 
Thus  if  A.,  seised  of  land  in  fee  simple,  made  a  feoff- 
ment thereof  to  B.  and  his  heirs,  with  due  liverj-  of 
seisin,  but  without  consideration  and  without  expressly 
declaring  any  use  of  the  land,  we  have  seen  im)  that 
it  was  implied  in  law  that  A.  should  have  the  use  of 
the  land.  But  by  the  statute  A.  having  the  use  of  the 
land  is  deemed  to  have  seisin  of  the  land  for  the  same 
estate  as  he  has  in  the  use ;  and  all  B.'s  estate  and 
Resulting  possession  is  deemed  to  be  in  A.  A.  therefore,  the 
feoffor,  instantly  gets  back  all  he  gave ;  and  the  use 
is  said  to  result  to  himself  (n).  The  propriety  of 
inserting  in  every  feoffment  the  words  to  the  use  of,  as 
well  as  to,  the  feoffee  is  therefore  manifest  (o).  The 
Statute  of  Uses  is  still  in  force;  and  though  it  has 
failed  to  impress  the  popular  imagination  as  vividly  as 

(/)  He  is  not,  however,  deemed  X.  S.  678.     See  A7ioii,,  Cro.  Eliz. 

to  be  in  possession  foi"  the  pur-  -16  ;     Heclis  v.  Blain,   18  C.   B. 

pose   of  niaiiitainiiif;    an    action  X.  S.  90  ;  Uadfield's  atsc,  L.  E. 

of  trespass,  wliicli  is  founded  on  8  C.  P.  306. 
disturbance  of  the  actual  posses-  (m)  Ante,  p.  169. 

sion  of  the  land  ;  Gilb.  Uses.  81  (-()  See  1  Sand.  Uses,  99  fj. 

(185,  3rd  ed.)  ;  2  Fonb.  Eq.  12  ;  (o)  Ante,  p.  148. 

Harrison  v.  Blnclchurn,  17  C.  B. 


use 
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the  Habeas  C()r2)iis  Act  (ji),  it  forms  one  of  the  most 
important  landmarks  of  real  property  law,  and  should 
be  deeply  graven  on  every  conveyancer's  heart.  It  will 
be  observed  that  the  statute  made  it  possible  to  transfer 
the  property  in  land  from  one  to  another  by  duly  con- 
veying the  estate  to  a  third  party,  to  the  use  of  the 
other.  For  directly  the  third  part}'  became  seised  of 
the  land  to  the  other's  use,  the  Statute  of  Uses  annexed 
the  legal  estate  in  the  land  to  the  estate  in  the  use  (//). 
This  curious  result  of  the  statute  remains  law  to  this 
da}',  and,  as  we  shall  see,  is  constantly  applied  in 
practice.  If,  therefore,  A.  convey  land  to  B.  in  fee 
simple  to  the  use  of  C.  and  his  heirs,  B.,  to  whom  the 
land  is  given,  now  takes  no  estate  therein  at  law,  but 
C,  in  whose  favour  the  use  is  declared,  is  at  once 
invested  with  an  estate  in  fee  simple  in  the  land.  The 
words  to  the  use  o/are  now  almost  universally  employed 
when  it  is  intended  that  an  estate  in  the  land  shall 
vest  in  any  person  by  force  of  the  Statute  of  Uses  ; 
but  "  upon  confidence  "  or  "  upon  trust  for  "  would 
answer  as  well,  since  all  these  expressions  are  mentioned 
in  tlie  statute. 


Section  1Y. 
Of  Tntsts  ajtir  llic  ,Statiitc  t>f  I'srs. 

The  Statute  of  Uses  did  not  apply  to  every  kind   of 
trust  of  land.     "When  one  was  enfeoffed  of  land,  not 
simply  to  another's  use,  but  for  sonu'  special  use  or   sjjci-ial 
trust  imposing  an  active  duty  on  the  feoffei'  (as  to  sell   ""**'*'• 
land  or  pay  debts  out  of  the  profits),  it  was  held  thai  no 
estate  could  be  executed  by  the  statute,  so  as  lodcpi-ive 

(/))  Sfc  Black.  Coiiiui.  iii.  1".;',  (</)  Julr.  ]■.  171. 

iv.  438. 
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him  of  tlie  lef^al  ownership,  without  which  he  could  not 
perform  his  trust  (r).  Thus  the  Chancery  jurisdiction 
over  special  trusts  remained  unaffected  hy  the  statute. 
Nor  did  the  Act  apply  to  trusts  of  terms  of  years  or  other 
chattels  ;  for  it  only  spoke  of  persons  Hviacd  of  lands  for 
others'  use  is).  But  in  the  case  of  trusts  of  freeholds  for 
others'  use  simpl}',  the  estates  in  the  use,  heing  turned 
into  legal  estates  b}^  the  statute,  were  withdrawn  from 
the  Chancellor's  exclusive  jurisdiction.  In  this  respect 
therefore  the  Act  at  first  succeeded  in  effecting  its 
designers'  object.  But  after  the  lapse  of  about  a 
century  {t),  the  active  exercise  of  the  Chancery  jurisdic- 
tion over  such  trusts  was  revived,  and  estates  in  equity 
only,  since  known  as  trust  estates,  again  arose  and  have 
continued  to  the  present  day.  The  necessity  for  the 
Chancellor's  interposition  was  caused  hy  the  doctrine 


(?•)  1  Speiioe,  El].  Jnr.  466  : 
1  Sand.  Uses,  243  sq. 

(s)  Poph.  76  ;  ]^)acon  on  Uses, 
42.  Nor  did  the  Act  applj'  to 
cop3'holds ;  Co.  Cop.  s.  54. 

{t)  In  tins  I  follo\v  tlie  opinion 
expressed  b\'  Professor  Ames  in 
the  Green  T>a.g,  iv.  81.  He 
alleges  in  proof: — (1)  The  absence 
of  all  mention  i'l  the  writings  of 
Coke  and  P)acon,  and  in  the  cases 
asserting  the  doctrine  of  no  iise 
upon  a  use,  that  the  second  Tse 
was  enforceable  in  equity  as  a 
trust ;  Bro.  Abr.  Feoffment  al 
Uses,  pi.  54  :  Moore  45,  pi.  138  ; 
Dillon  V.  Fraine,  Poph.  81  ; 
Stonfley  v.  Bracehridgc,  1  Leon. 
6  ;  Read  v.  Nash^  ih.  148  ; 
Girland  v.  Sharp,  Cro.  Eliz.  382  ; 
Hore  V.  Dix,  1  Sid.  26  ;  Tippin  v. 
Cosin,  Carth.  273.  (2)  The  denial 
of  relief  in  equity  upon  an  express 
simple  trust  against  a  cestui  ejue 
use  taking  the  legal  estate  under 
a  use  ivaised  by  ]iaymeiit  of 
money  :  Crompton,  Courts,  54  a  ; 
Carv,  19  ;  Hollcncay  v.  Pollard, 
Moore,  761,  pi.  1054.  (3)  That 
simple  trusts  being  in  effect  uses 
would  have  been  forfeitable  for 
treason  under  stat.  33  Hen.  YIII. 


c.  20  ;  but  it  was  agreed  about 
1595  that  no  use  could  be  for- 
feited, as  all  uses  of  freehold 
were  then  executeil  in  possession 
by  the  statute ;  1  And.  294. 
Professor  Ames  understands  the 
dictum  in  R.  v.  Daccomhe,  Cro. 
Jac.  513,  of  special  trusts,  and 
Coke's  remarks  in  Foord  V. 
Ilnsl-ins,  2  Bulst.  336,  337,  as 
maiie  of  uses  before  the  statute. 
(4)  That  tlie  first  mention  of 
lelief  in  equity  in  case  of  a 
use  upon  a  iise  is  in  Sam- 
hach  V.  Dalston,  Totliill,  pi.  168 
(apparenth'  about  1634  ;  see  1 
Spence,  p]q.  Jur.  491,  n.)  :  and 
that  a  distinction  was  long  taken 
between  cases  where  the  first 
use  was  raised  by  money  pay- 
ment, and  where  both  uses 
were  expressly  and  gratuitoush' 
declared  ;  see  Compleat  Attorney 
(1666),  ]).  265  :  Shepp.  Touch.  507, 
510  ;  Ash.  V.  Gallen,  1  Ch.  Ca. 
114  ;  Gilb.  Uses,  162  ;  and  that 
the  novelt}'  of  relief  in  equity  in 
case  of  a  use  upon  a  use  is  shown 
by  the  express  mention  of  the 
fact  in  Daivv.  Nev:horough  (171 5), 
Com.  242. 
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established  ill  the  courts  of  common  law  that  there  can 

be  no  use  nj)on  a  use,  or  that  when  the  statute  has  once  No  use  upon 

transferred  the  legal  estate  in  land  to  a  person  in  whose  '*'  "^^* 

favour  a  use  is  raised,  it  will  have  no  further  operation  ; 

so  that  no  uses  or  trusts  of  the  land  in  the  hands  of  cestui 

que  line  will  take  effect  as  estates  at  law.    This  doctrine 

is  based  upon  a  rule  laid  down  before  the  Statute  of 

Uses  that  if  one  bargained  and  sold  land  to  another  to 

the  use  of  the  bargainor,  or  of  some  third  person,  as  a 

use  was  implied  in  the  bargainee's  favour  by  his  payment 

of  the  consideration  (//),  the  use  declared  was  void  for 

repugnancy  (.r).     Soon  after  the  statute  the  same  rule 

was  applied  in  a  similar  case,  in  which  it  was  considered 

that,  as  the  use  raised  in  the  bargainee's  favour  was  the 

effective  use,  the  other  being  repugnant  and  void,  the 

statute  executed  the  estate  in  the  bargainee  (?/) .     It  was 

also  determined  that,  in  case  of  a  conflict  between  two 

uses  expressly  declared  (as  where  land  was  given  to 

feoffees  to  the  use  of  A.  in  fee  to  the  use  of  B.  in  fee), 

since  a  use  is  the  right  to  take  the  profits  of  land,  and 

if  one  have  this  right  another  cannot,  the  second  use  was 

void  for  repugnancy  to  the  use  first  declared.    In  such  a 

case,  therefore,  the  effect  of  the  statute  was  to  annex 

the  legal  estate  to  the  first  use  {z).   But  after  a  lime  the 

reason  of  these  decisions  seems  to  have  been  overlooked, 

and  the  doctrine,  that  the  law  admits  no  use  upon  a  use, 

was  propoundetl  as  an  arid  dogma  {a).     In  this  shape  it 

{lO  Jnic,  p.  169.  t.  Tall).  138.     So  if  lainl  be  coil- 

(.7')   ])i-o.     Alir.     FeoHiiieiit     al  veyed  unto  and  to  tlie  use  of   A. 

Uses,   40;  Gill>.  Uses,  ItH.     For  and   liis   licirs    to  tlic   use  of  15. 

the    e,x])lanation    here,    given    of  and  liis  lieiis,   in  wlneli  case   A. 

the  doctrine   of  no   use   u])on  a  tal<es  tlie  legal  estate  at  connnon 

use  1  <am  indelited  to  an   article  law,  the  Statute  of  Uses  will  nut 

hy  Piofessor  Ames,  in  the  (Ireen  opei'ate  to  give  the    legal    estate 

Bag,  iv.  81.  to   15.  ;  Dor  d.  Lloyil  v.  J'assiiu/- 

(?/)  Bvo.    Alir.     Feollnient     al  lurm,  (i  P>.  &  C.  30.'..' 
Uses,    r)4  ;     Ti/rrrU.'s  aisr.   Dyer,  ('0  See    Hardwicke,   C,    Jfup- 

15.')  ;  1  And.  37  (\>\.  96),  31 3  ;  '<i  kins   v.   IIopLuis,    1    Atk.    .091  : 

And.  136.  Sugden's  note  to  Gilh.  Uses,  Hil 

(:)  See    2    Ami.    136:  Moore,  (p.  347,  3rd.  ed.)  ;  W' d.  A/(»i/(/v. 

4.0,  pi.  138:  iJairv.  Niwhuroiuih,  J'lissiiiifhfiiii,  iihi  snp. 
Coinyns,  242  ;  A.-G.  v.  Scoff,  Ca. 
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is  still  law(^)  ;  so  that  if  at  the  present  time  land  Ix; 
conveyed  to  A.  and  his  heirs  to  the  use  of  li.  and  his 
heirs  to  the  use  of  C.  and  his  heirs,  only  the  first  use, 
tliat  declared  in  B.'s  favour,  will  l)e  executed  hy  the 
statute ;  that  is  to  say,  tlie  statute  will  atniex  the  legal 
estate  to  the  first  use,  so  that  B.  shall  have  the  fee 
simple  at  law,  but  it  will  have  no  further  operation  ; 
and  C.  will  therefore  take  no  estate  at  all  at  law. 


The  practice 
after  the 
statute. 


Now,  it  seems  that  conveyancers  soon  began  to  make 
a  servant  of  the  statute  in  limiting  lands  to  feoffees  and 
their  heirs  to  the  use  of  others,  with  the  express  purpose 
of  causing  the  legal  estate  to  be  executed  to  the  cestui 
que  use.  But  it  does  not  appear  that  the  Statute  of 
Uses  was  immediately  evaded  by  the  device  of  limiting  a 
use  upon  a  use,  in  order  that  the  first  cestui  que  use 
should  take  the  legal  estate  by  virtue  of  the  statute,  and 
the  second  enjoy  the  benefit  of  a  trust  enforceable  in 
equity.  On  the  contrary,  the  statute  seems  to  have  given 
a  death-blow  to  the  practice  of  landowners  enfeoffing 
trustees  to  hold  to  their  use  generally.  After  the  Act, 
conveyancers  cast  about  in  search  of  new  methods  of 
dealing  with  land,  and  eventually  they  used  the  statute  as 
the  means  of  carrying  out  the  modern  system  of  settle- 
ment ((■) ,  which  was  effected  by  the  limitation  of  a  series  of 
successive  uses  intended  to  be  turned  into  legal  estates  by 
the  statute  ((/) .  This  system  quite  superseded  the  practice 


[b)  Cooper  V.  Kynocl:,  L.  R. 
7  Cli.  398. 

(c)  Ante,  pp.  100,  \V1,  117,  & 
n.  (0-  It  'Nvas  only  by  means  of 
the  Statute  of  Uses  that  express 
powers  of  leasing  or  sale  could 
be  created;  post,  Pt.  II.,  Cli.  iii. 

{d)  The  course  of  conveyancing 
])r;ictiee  after  the  statute  is 
shown  in  Phaer's  Book  of  Pre- 
cedents (1561)  and  "West's  Sym- 
boheography  (1605),  Part  1.  In 
the  latter  book  we  see  the 
beginning    of    the     practice     of 


limiting  lands  to  unborn  sons 
siiccessively  in  tail  after  their 
fathei''s  life  estate  ;  see  §§  84, 
87,  89,  266,  287.  The  former 
book  does  not  contain  any  pre- 
cedent of  a  deed  limiting  a  trust 
of  lands  for  others'  use  simply, 
by  way  of  use  upon  a  use.  "West 
has  a  precedent  (§  289)  of  a 
feollinent  to  twelve  persons  and 
their  heirs  to  their  and  their 
heirs'  own  use  on  a  special  trust : 
see  also  §  284. 
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of  giving  the  whole  estate  in  fee  simple  to  trusted  friends, 
who  should  be  tenants  of  the  land  at  law,  but  hold  it 
upon  trust  for  others  in  equity.     Still,  cases  apparently 
arose,  some  time  after  the  Statute  of  Uses,  in  which  it 
was  desired  to  place  freeholds  in  the  hands  of  trustees 
for  others  simply.     The  expedient  was  then  tried  of 
limiting  a  use  upon  a  use  ;  and  application  was  made  to 
the  Chancellor  to  enforce  the  second  use  as  a  trust  (r). 
The  case  fell  within  the  same  principle  as  had  originally 
prevailed  in  determining  that  Chancery  process  should 
issue  against  any  person  who  committed  a  breach  of 
trust  reposed  in  him  with  regard  to  property  of  w'hich 
he  was  made  the  legal  owner.     And  it  became  estab- 
lished, accordingly , that  trusts  should  be  equally  enforced 
in  equity  when  the  trustee  became  possessed  of  the  land, 
by  the  operation  of  the  Statute  of  Uses,  as  when  he 
took  the  estate  at  common  law  (f).     If,  therefore,  lands 
be  conveyed  to  A.  and  his  heirs  to  the  use  of  B.  and 
his  heirs  to  the  use  of  or  in  trust  for  C.  and  his  heirs, 
though  B.  will  become  tenant  in  fee  simple  at  law  under 
the  Statute  of  Uses,  yet  in  equity  he  will  be  bound  to 
hold  the  land  and  apply  its  profits  for  C.'s  use  ;  and  C. 
will  be  considered  lo  be  in  equity  the  owner  of  the  land. 
In  this  way,  equitable  estates  in  land  (</)  were  completely 
re-established.     Here  it  may  be  noted  that,  since  the 
above  doctrines  have  become  well  estal)lished,  ithas  not 
been  the  practice  to  employ  the  word  iihc  when  intending 
to  create  a  trust  enforceable  in  equity.  And  it  is  usually 
expressed  that  lands  shall  be  held  to  the  iisr  of  any  one. 
only  when  it  is  intended  that  he  shall  take  the  legal 
estate  therein.  To  impose  a  trust,  it  is  generally  declared 
that  the  legal  owner  (he.  to  whose  use  the  land  is  in  the 
first  place  given)  shall  hold  it  ///  trust  for  the  person  or 
purposes  desired. 


{e)  Sec  ante,  ]>.  174,  n.  {().  (.7)  Aufr.  p.  170. 

(/)  See  iiTifr,  p.  168. 

W.R.P.  12 
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Equitable  All  equitable  or  trust  estate,  then,  is  the  name  given 

to  the  interest  of  one,  in  trust  for  whom  another  holds 
lands  as  legal  owner.     In  such  a  case  the  holder  of  the 
Trustee  ami      i^gal  estate  (//)  in  the  land  is  called  tlie  trustee  ;  while 
trust.  the  person  beneficially  entitled  is  called,  in  law  French, 

cestui  que  trust.  The  nature  of  a  trust  estate,  since 
the  Statute  of  Uses,  is  similar  to  that  of  a  use  of  lands 
before  the  statute  (/).  Thus  trusts  are  still  either 
special  or  simple  (A).  Of  the  special  trust,  where  the 
trustee  has  an  active  duty  to  perform,  as  to  sell  lands 
and  distribute  the  proceeds  of  sale  among  specified 
persons,  no  more  need  be  said  than  that  in  such  a  case 
the  estate  is  not  executed  by  the  Statute  of  Uses(/), 
and  it  is  the  trustee's  duty  to  perform  exactly  the  will 
of  the  person  wdio  has  created  the  trust,  as  declared  at 
the  time  of  its  creation  (;«)•  In  simple  trusts,  where 
one  is  a  trustee  of  land  for  another  simply,  the  trustee 
is  bound,  as  in  the  case  of  the  old  uses  (»),  to  maintain 
actions  for  the  defence  of  the  land,  to  allow  cestui  que 
trust  to  have  possession  and  take  the  profits  thereof, 
and,  if  the  trust  be  for  cestui  que  trust  in  fee  simple,  to 
convey  the  legal  estate  in  the  land  as  he  shall  direct, 
or  to  him,  if  he  desire  it  (o).  Furthermore,  the  nature 
of  a  trust  estate  remains  the  same.  Strictly  speaking, 
it  is  but  a  right  against  the  trustee  personally.  It  has 
been  established,  however,  that  the  trust  is  so  far 
annexed  to  the  trustee's  estate  that,  as  a  general  rule, 
all  persons  "who  acquire  that  estate  are  bound  by  the 
trust.  Thus  the  trust  may  be  enforced  against  all 
persons  who  may  take  the  trustee's  estate  by  act  of  law 
or  gratuitous  conveyance    from    him ;    as    his    heirs, 

(h)  Ante,  pp.  169,  170.  {in')  See  Lewiii  on  Trusts,  339 

[i)  1  Sand.   Uses,   266  ;    Lewiu  sq.,  374  sq.,  444  sq.,  484,  bbG,  568, 

■ou  Trusts,  13,  6tli  ed.  ;  11,   llth  6th  ed.  ;  4.54  sq.,  4H3  sq.,  591  sq., 

«l.  ;  ante,  p.  168.  693,  847,  864.  11th  ed. 

\k)  Lewiu   on   Trusts,   18,  6th  (h)  Ante,  p.  16S. 

ed.  ;  16,  11th  ed.  {o)  Lewiu  on  Trusts,  556,  565, 

(Z)  Ante,    p.    174  ;     Lewiu   on  696,    6th   ed.  ;    847,    859,    1069, 

Trusts,  187,  6th  ed.  ;  229,  11th  ed.  11th  ed. 
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executors,  administrators,  devisees  and  creditors  (jj)  . 
So  purchasers  having  actual  or  constructive  notice  of 
the  trust  are  bound  by  it  (q).  But  if  the  trustee  convey 
the  trust  estate  to  a  bond  fide  j^urchaser  for  vahie,  who 
has  no  notice  of  the  trust,  the  latter  will  not  be  bound 
thereby,  but  will  1)e  entitled  to  retain  and  enjoy,  for  his 
own  benelit,  the  legal  ownershi})  he  has  acquired  from 
the  trustee.  For  in  such  a  case,  ccstid  que  trust  has 
no  cqiiiti/  against  him,  l)ut  can  only  sue  the  fraudulent 
trustee  for  his  breach  of  trust  under  the  Court's  equit- 
able jurisdiction  (r).  It  is  not  until  we  examine  this 
apparent  exception  to  the  rule  that  the  nature  of  a  trust 
estate  is  made  plain.  We  then  see  that  it  is  not  a  true 
right  of  ownership,  enforceable  against  the  land  directly, 
without  the  intervention  of  another  person's  action,  and 
maintainable  against  all  other  persons  whomsoever  ; 
but  is  properly  a  mere  obligation  incumbent  on  the 
legal  owner  of  land,  and  enforceable  against  some,  but 
not  all,  of  those  who  succeed  to  his  estate  (s).  As  has 
been  alread}'  indicated,  however  (t),  notwithstanding 
this  liability  of  cestui  que  trust  to  be  wrongfully  deprived 
of  his  interest  in  the  land  In'  the  fraudulent  dealings 
of  his  trustee,  he  is  considered  to  be  in  equity  the 
owner  of  the  land,  as  ac/ainst  all  2)C)'sons  hoiiiid  h>/  the 
trust,  and  his  V)eneficial  interest  is  treated  as  being 
in  equity  an  estate  in  the  land  {ii). 

Trusts  of  property  may  be  created  by  act  of   the  Creation  of 
parties  or  operation  of  law.     Express  trusts  are  created 
either  by  duly  conveying  the   legal   interest  in    the 
property  to  others  on  trust  for  the  persons  desired  t(j 
l)e  benefited,  or,  without  any  transfer  of  the  legal  owner- 

(p)  Lewin  on  Trusts,  215,  tith  2,09  ;  Lewiii  on  Trusts,  700 — 702, 

ed.  :  270,  11th  eil.  737,  Gth  ed.  ;  1075—1078,  1134, 

{q)  Li-wiu  on  Trusts,  C99,  tJtli  11th  ed. 

(!d. ;  1075,  11th  ed.  (s)  See  Lewin  on  Trusts,  13 — 

(r)  Mansell  v.  Mansell,  2  P.  W.  16,  (ith  ed.:  11—14.  Uth  ed. 

()78,    681  :    U'illoiDjhby   v.     IVil-  {t)  Aide,  p.  17i>. 

linifjhby,  1  T.   1!.  763,  771 — 773  ;  (u)  See  Lewin   on  Trusts,   10, 

Pilcher  v.  Jkiwliiis,   L.  K.  7  Ch.  556»5^.,  6thed.  ;  8,  817  wy.,  11th  id. 
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Implied 
trusts. 


Resultinc 
trusts. 


ship,  h\  the  owner  declarin;^'  that  he  will  hold  the  property 
on  trust  for  them.     When  a  declaration  of  trust  has 
been  duly  made,  either  with  or  without  a  conveyance 
of  the  legal  interest,  the  trust  will  l)e  enforceable  in 
equity,  although  no  consideration  (r)  should  have  been 
given  for  its  creation  (.r).     But  a  mere  voluntary  cove- 
nant or  promise  to  transfer  property  to  another,  made 
without  any  declaration  of  trust,  and  not  carried  out  by 
conveyance  of  the  property  at  law,  will  not  be  spe- 
cifically enforced  in  equity  (i/).     Trusts  may  also  be 
implied  in    certain   cases,  in  which   the  acts   of   the 
parties  shew  an  intention  to  create  them.     A  sale  of 
land  is  an  instance  of   this,  when  the  vendor  is  at 
once  held  to  be  trustee  for  the  purchaser  (x).      But  no 
trust  will  be  implied  from  such  a  voluntary  covenant 
or  promise  as  has  just  been  mentioned  (a).     Trusts 
are  said  to  arise  by  operation  of  law  in  the  following 
cases,  when  they  are  created  by  implication  of  equity 
without  any  expression  in  word  or  act  of  the  parties' 
intention  {!>),    that   is   to    say :   (1)  Where    an    owner 
conveys  away  his  property  at  law,  but  it  cannot  be 
inferred  that  he  intended  to  dispose  of  the  beneficial 
interest  therein  ;  for  instance,  where  property  is  con- 
veyed in  trust  for  purposes  which  fail  or  do  not  exhaust 
the  whole  estate  conveyed  (c)  ;  or  Avhere  one  makes  a 
gratuitous  transfer  of  property  at  law,  but  no  intention 
of  gift  can  be  inferred.      (2)  Where  a  purchaser  of 
property  takes  a  conveyance  of  the  legal  interest  therein 
in  the  name  of  another,  and  there  is  nothing  to  show 
that  he  intended  the  other  to  benefit.     In  these  cases 
there  is  said  to  be  a  resulting  trust  in  favour  of  the 


(v)  Ante,  p.  78. 

(.r)  MalloU  v.  Wilson,  1903,  2 
Ch.  494. 

(*/)  Lewiu  on  Trusts,  60  sq., 
6tli  ed.  ;  68  sq.,  lltli  ed. 

(s)  Lewiu  ou  Trusts,  114  sq., 
124,  6th  cd  :  144  aj..  156,  11th 
ed. 


(«)  llicJiards  V.  Delbridge,. 
L.  i;.  18  Eij.  11  :  Lewiu  on. 
Trusts.  60  .s'^..  6th  ed.  ;  68  sq., 
11th  ed. 

{b)  Lewiu  ou  Tru.sts,  9.5  u., 
171,  6th  ed.  ;  120  n.,  210,  lltli. 
ed. 

(-•)  lie  West.  1900,  1  Ch.  84.. 
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owner  or  puvcluiser  {d).    (3)  If  a  trustee  use  his  position   Constructive 
of  legal  owner  to  obtain  some   valuable    interest   in 
property  for  himself  ;  when  he  will  be  held  in  equity  to 
be  a  trustee  thereof,  constructively,  for  those  for  whose 
benefit  he  was  entrusted  with  such  legal  ownership  ('')• 

In  the  regulation  of  trust  estates  and  interests  the 
Court  of  Chancery  was  generally  guided  l)y  the  prin- 
ciples applicable  to  estates  and  interests  at  law  (/). 
Thus  simple  trusts  created  of  real  or  personal  property  Real  and 
confer  on  cestui  que  trust  an  interest  in  equity  of  the  estate  hi 
nature  of  real  or  personal  estate,  as  the  case  may  be  ;  equity, 
so  that  cestui  que  trust  of  lands  in  fee  simple  has 
an  estate  in  equity  transmissible  to  his  heirs,  but  his 
interest  in  chattels  held  on  trust  for  him  will  pass 
to  his  executors  or  administrators  (//).  Again,  trusts 
<leclared  in  favour  of  one  and  his  heirs,  or  of  him  and 
the  heirs  of  his  body,  or  of  him  for  life,  will  create 
equitable  estates  in  fee  simple,  fee  tail,  or  for  life, 
analogous  to  the  legal  estates  conferred  by  similar 
limitations  (//).  But  it  is  not  necessary,  in  making  a 
declaration  of  trust,  to  use  the  same  technical  expres- 
sions as  are  required  to  limit  estates  at  law  (/).  Thus 
equitable  estates  in  fee  simple  or  tail  may  be  conferred 
without  the  use  of  the  words  lieirs  or  lieirs  of  tlie  boil//, 
if  the  intention  be  clear  (/,).  But  where  formal  and 
complete  hmitalions  of  the  e(|uitable  estate  in  land  are 
made  by  deed  (/),  an  intention  to  confer  a  fee  must  be 

{d)  See  Lewiii  on  'I'liists,   120  o-l-).    10(j  :    Preston    on    JOstates, 

6'(/.,  Gtli  ed.  :  ir>8  *v/.,  lltli  ed.  ii.    64— G(j  ;    Ha3-es    on    (vonvoy- 

(c)  Levvin   on   Trustsi,   IbO  517.,  ancing,  91,  92,  5tli  ed.  :  Lewiii  011 

6ih  ed.  ;  196  sq.,  lltli  ed.  Tnists,  95,  6tli  ed.  ;  120,  lltli  ed. : 

(/)  1  Sand.  Uses,  269  (280,  r.th  \Vi!li:niis,    Heal    Pioi..    16:.,    l.Jtli 

cd.).  ed.  ;     Williams    on    Settlements, 

{g)  Ante,  i^]}.  19 — 22;seeLe\vin  60.     The   opinion    of   tliesa   dis- 

<iM  Trusts,  84,  132  S'/.,  252,  669 —  tinguislied   conveyaneeis  on    tills 

<>72,   6th  ed.  ;    99,   165  67.,   314.  ))oint  is  nuweuntirmtd  ; //r  yV('/»^- 

1034— 1038,  11th  ed.  ham'^   Tnisl.s,   1904,  2  C'h.  4S7  ; 

(h)   Anlf,   \)\t.   63,  65,  89,110,  lie  Irwin,  ih.i:>-l,l(S\  :  RiOUiyi-'s 

112.  ScUkmnit,  1905,  1  Ch.  191. 

(i)  Anlc,  p.  145.  (/)   If  land  be  devised  by  will 

(*)    Shell.     Touch,     (Preston's 
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clearly  expressed  ;  for,  if  not,  sucli  a  liiiiitulioii  to  one 
simpl)',  without  further  words,  will  only  p^'ixe  him  u  life 
estate  (ut),  as  in  the  case  of  a  similar  grant  at  law  (n). 
So  the  rule  is  that,  where  technical  legal  terms  are 
employed  in  a  declaration  of  trust,  they  will  be  construed 
in  equity  according  to  their  technical  sense  at  law  (o). 
An  exception  is,  however,  made  in  certain  cases  of 
executory  trusts  {]>),  when  the  Court  will  have  regard 
to  the  intention  of  their  author  in  construing  technical 
terms  {q).  Thus  in  the  case  of  marriage  articles,  where 
an  intention  to  provide  for  the  children  of  the  marriage 
is  inferred,  words  which  at  law  would  confer  an  estate  tail 
may  be  construed  in  equity  as  giving  merelj'  an  estate  for 
life,  followed  by  separate  and  independent  estates  tail 
to  the  children  of  the  donee  ;  for  the  intention  would  be 
defeated  by  vesting  an  estate  tail  in  one  of  the  parents,, 
who  could  at  once  bar  the  entail,  and  so  deprive  the 
children  of  all  benefit  (r).  Similar  regard  to  intention 
Equitable  ig  shown  in  the  construction  of  implied  trusts  (a).  Thus 
simple.  ail  equitable  estate  in  fee  simple  immediately  belongs 

to  every  purchaser  of  freehold  property  the  moment  he 
has  signed  a  contract  for  purchase,  provided  the  vendor 
has  a  good  title  (0  ;  and  it  is  understood  that  the  whole 
estate  of  the  vendor  is  contracted  for,  unless  a  smaller 
estate  is  expressly  mentioned,  the  employment  of  the 
word  Jicirs,  or  of   other   technical   words,  not   being 

to  trustees  in  fee  on  trust  for  one  wlien  lie  has  expressed  a  geueral 

.'^inijily,    without    further   ■woril.s,  intention  of  trust  for  some  person 

he    takes     the    whole    beneficial  or  jiersons  to  be  carried  out  by 

interest  :    Lewin   on    Trusts,   96,  some  further  act  or  instrument, 

6th  ed.  :  121,  11th  ed.  without     exactly     defining      the 

(m)  Re     JVltiston's    Setflemenf,  estates  intended  to  be  conferred  : 

1894,  1   Ch.  661,  and  eases  there  as  where  it  is  directed  that  jifo- 

cited  :  Ee  Iricin,  1904,  2  Ch.  7')2.  pert)-  shall  be  settled  on  certain 

[n)  Ante,  p.  110.  ]>ersons  ;    Lewin   on   Trusts,    97, 

(o)  Lewin   on    Trusts,    96,   6th  6th  ed.  ;  123,  11th  ed. 

ed.  ;  121,  11th  ed.  (q)  Lewin    on   Trusts,    97   sq., 

{}))    Tru.sts     are     said     to     be  6th  ed.  :  123  sq.,  11th  eil. 

exem/ed  when  the  autlior  of  the  (r)  Lewin  on  Trusts,   99,   100. 

trust    has    made    complete    and  6th  ed.  :  124 — 126,  11th  ed. 

final  limitations  of  the  equitable  (s)  Anfe.jt.  180. 

estate  ;  they  are  called  executory  (t)  1  Wms.  V.  &  P.  438—440. 
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essential  (ii).  If,  therefore,  the  purchaser  were  to  die 
intestate  the  moment  after  the  contract,  the  equitable 
estate  in  fee  simple,  which  he  had  just  acquired,  would 
descend  to  his  heir  at  law,  subject,  however,  since  the 
Land  Transfer  Act,  1897  (x),  to  the  interest  which  his 
executors  or  administrator  would  take  therein  for  the 
purpose  of  paying  his  debts.  And  the  vendor  would  be 
a  trustee,  until  he  should  have  madeaconvej'anceof  the 
legal  estate  pursuant  to  the  contract  for  sale,  in  the 
first  instance  for  the  purchaser's  executors  or  adminis- 
trator, but  if  the  estate  were  not  required  for  debts  or 
expenses,  then  for  the  purchaser's  heir.  And  if  tlie 
purchaser  should  have  devised  the  lands,  his  devisee 
would  be  entitled  in  like  manner  as  the  heir  in  case  of 
his  intestac}^  (//).  So  an  agreement  for  a  lease  for  yeavs 
willgivethelesseean  estate  in  equit}'  during  the  term  (z). 
Indeed  equity  regards  the  consequences  of  any  act 
directed  by  a  legal  agreement  or  a  declaration  of  trust 
as  immediate  ;  for  this  purpose  what  ought  to  be  done 
is  in  equity  considered  as  actually  accomplished  («). 
For  example,  if  lands  be  directed  to  he  sold,  and  the  Equitable 
mone}'  to  arise  from  the  sale  be  directed  to  be  laid  out  i;',,uis  to  bo 
in  the  purchase  of  other  land  to  be  settled  on  certain  iiuichascil. 
persons  for  life  or  in  tail,  or  in  any  other  manner,  such 
persons  will  be  regarded  in  equity  as  ah-eady  in  posses- 
sion of  the  estates  they  are  intended  to  have  (/>).  And 
in  the  same  munner  if  money,  from  wliatever  source 
arising,  be  directed  to  be  laid  out  in  the  purchase  of 
land  to  be  settled  in  any  manner,  equity  will  regard  the 
persons  on  w'hom  the  lands  are  to  be  settled  as  already 

(u)  JJdurr  V.    Coo-pcr,   2   Haio,  decensod  juircliiiser's  per.soii!ilt\  ; 

408  ;  1  Wilis.  V.  k  P.  :M.  but    since    the    passiiif,'    of    stal. 

(x)  Slat.  60  &   61   Viet.  c.   6:",  40  &  41    Vic-t.  c.    M,  this  is   ii>> 

Part  I.,  unlc,  pp.  '29,  l~i,  74,  10t>,  loiifcer  tlie  rulo. 
131,  137.  (:^    Wan-ra    v.    Mnrrav,   IS'VI. 

(//)  1  Wins.  y.  &  P.  43S— 440,  2  (,».  H.  (US. 
473 — 477.       Formerly    the    licir  (rr)  Lcwin  on  Trusts,  767,  Clh 

or  devisee  would   have    had    tlie  ed.  :  1186,  11th  ed. 
rif^ht,  tt>  be  enforced  in  eiiuitv.  to  (h)  lie    ChnUnuVn    Si(tlo>    /.'v 

have  the  estate  paid  lor  out  oi'  the  (titr.o,  1803,  3  Cli.  '.M4. 
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in  the  possession  of  their  estates  (c).  And  in  both  of 
the  above  cases  the  estates  tail  directed  to  be  settled 
may  be  barred  before  they  are  actually  given,  by  a  dis- 
position, duly  enrolled,  of  the  lands  which  are  to  be  sold 
in  the  one  case,  or  of  the  money  to  be  laid  out  in  the 
other  (d).  Many  other  examples  of  equitable  or  trust 
estates  might  be  furnished. 


Possession 

<'P.'<tul  (JUl' 

trad. 


of  At  law,  the  possession  of  i-vntni  que  trust  in  occupa- 
tion of  the  land  was  merely  that  of  a  tenant  at  will  to 
his  trustees.  Before  the  Judicature  Acts,  therefore, 
if  he  wished  to  have  the  benefit  of  a  greater  right 
to  maintain  or  recover  possession  than  is  accorded  to 
tenant  at  will  (r),  he  must  have  directed  his  trustees 
to  take  action  for  him,  and  must  have  sued  them  in 
a  court  of  equity  for  any  breach  of  trust  in  this 
respect  (f).  But  the  effect  of  the  Judicature  Acts  (r/) 
appears  to  be  that  the  equitable  right  to  possession  of 
land  enjoyed  by  cestui  que  trust  shall  now  be  recognised 
and  enforced  in  every  branch  of  the  Court  which  now 
exercises  the  jurisdiction  of  the  old  Superior  Courts, 
both  of  law  and  equit}^  (//). 


Free  enjoy- 
ment of  eeafni 
que  tT'iist. 


As  regards  free  enjoj^ment,  an  equitable  tenant  in  fee 
or  in  tail  has  as  amj^le  a  right  as  the  tenant  of  a  like 
estate  at  law  (0  :  but  an  equitable  tenant  for  life  may 
be  restrained  from  and  is  liable  for  committing  waste  to 
the  same  extent  as  a  legal  tenant  for  life  (A).     Here  it 


(c)  1  Sand.  Uses,  300  (324, 
5th  ed.). 

(d)  Stilt.  ?  &  4  Will.  IV.  c.  74, 
ss.  70,  71,  leiilaciiig  7  Geo.  IV. 
c.  45  ;  and  39  &  40  Geo.  III.  c.  56. 

(e)  See  Bae.  Abr.  Trespass 
(C.  3);  Cole  on  Ejectment,  211 
—213,  '287  ;  Asher  v.  Whitlock, 
L.  R.  1  Q.  B.  1. 

(/)  Doc  d.  Hodsden  v.  Staple, 
2  T.  R.  684  :  Goodtitlc  d.  Jones  v. 
Jones,  7  T.  R.  43  ;  Doe  d.  lleade 
V.  lieade,  8  T.  R.  118  ;  Lewin  on 


Trusts.  .')oS,  696,  6tli  ed.  :  S51, 
1069,  llth  ed. 

{())  Ante,  p.  164. 

(h)  Walsh  V.  Lonsdale,  21  Cli. 
D.  9  ;  Furness  v.  Bond,  4  Times 
L.  R.  457  :  Loiothcr  v.  Heaver, 
41  Ch.  D.  248.  264  :  IVarrcn  v. 
Murray,  1894,  2  Q.  B.  648. 

(0  Ante,  j.p.  79,  107. 

{k)  Baker  v.  Sebright,  13  Ch. 
D.  179  ;  Lewin  on  Tru.sts,  486, 
6th  ed.  ;  695,  lltli  ed.  :  ante, 
pp.  113—116. 
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may  be  explained  that  a  tenant  in  fee  simple  at  law  may 
in  equity  be  subject  to  perpetual  restrictions  in  the  use  EL-strictions 
of  his  land  imposed  b}^  his  ovv'n  agreement  or  that  of  his  land  in 
predecessors  in  title  for  the  benefit  of  the  owners  and  equity. 
occupiers  of  some  other  land  ;  for  instance,  not  to  build 
over  part  of  his  land,  or  not  to  use  any  house  thereon 
as  a  public-house  or  hotel.     Such  an  equity  may  be 
■enforced  by  injunction  at  suit  of  such  owners  or  occu- 
piers against  the  tenant,  his  heirs  and  assigns,  either 
of  the  whole  or  part  of  his  estate,  except  only  (as  in  the 
case  of  other  equities  (/) )  such  assigns  as  have  acquired 
the  land  as  purchasers  for  value  without  notice  of  the 
restriction  (ni). 

Free  i)ower  of  disposition  inter  rims  or  by  will  has  Power  of 
always  been  incident  to  a  trust  estate,  as  it  was  to  an  ofTrust^*^" 
estate  in  use  before  the  statute  (^/).     But  this  power  is  estates, 
of  course  commensurate  with  the  estate  of  the  cestui  que 
trust.     Thus  an  equitable  estate  tail  must  be  barred  in 
the  same  manner  as  an  estate  tail  at  law ;  that  is  to  say, 
since  1883,  by  deed  duly  enrolled  {<>),  and  previously  by 
suffering  a  common  recovery  (p).     So  cestui  que  trust 
of  lands  for  life  only  can  dispose,  for  his  own  benefit,  of 
no  greater  interest  than  during  his  own  life.    But  any 
person  who  is  beneficially  entitled  in  possession  to  an 
equitable  estate  in  land  in  tail  or  for  life,  now  has  the 
l)0\vers  of  leasing,  sale  and  other  powers  given  to  a 

(I)  Ante,    p.    168;    see   Jessel,  Truslecnof  British  Museum,  lyiy. 

-M.    K.,    20   Ch.    D.    583  ;    Lonl  k  K.  5.52  ;  Sayers  v.   CoUiicr,   28 

KsluM-,  i\l.  K.,  16  <^).   B.   D.   7S7  ;  ('li.  1).  lO'J  ;  Kiiii/ttt  v.  Sinniioiuls, 

Liii.llcy,  L.  .1.,  ib.  788.  189(),  2  Oh.  294  :  1  Wins.  V.  &  1'. 

(?rt)  See  Tttlk  v.  Moxliai/,  2  I'll.  426  sq. 
774  ;  Jienals  V.  C'oicli.shaw,  9  Cli.  (/<)  Aiit<',    ]•.    169;     Lcwiii    mi 

1).  125,    11  Ch.  1).    866  ;   Tai/c  v.  Trusts,  572  sq.,  6tli  eil.  ;  868  s/y., 

<ioslinii,  11    Ch.    ]).  273:  Axsirr-  11th  eil. 

herrji  v.   Cnrporatkin  uf  Olillium,  [o]  Stat.  3  &  4  Will.  I  \'.  «-.  71, 

29  Ch.  1).  750  ;  Sjiiar'v.  Murliii,  ss.  1,  15,  40. 
14   App.   Cas.  12;    Markiinic   v.  [p]  Cruise  on  lleroverit's,  271  ; 

Childers,  43  Ch.   D.  265  ;  Ilixjc.rs  Lewiii    on    Trusts,    573    tq.,    6th 

V.  Hosqjood,   1900,    2    Ch.    388;  cd.  :    869   sq.,    11  ill    t-il.  ;    ante, 

J-'onnby  v.  JJarkct;    1903,   2  Ch.  j.)..  94—98. 
ii39 ;    see    Duke   of   Bedford    v. 
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Alionation 
for  debt. 


tenant  for  life  l)y  the  Settled  Land  Act,  1882  (q)  ;  to- 
give  effect  to  which,  he  is  empowered,  equally  with  the 
tenant  of  a  legal  life  estate,  to  convey  the  settled  land 
for  all  the  estate,  which  is  the  suhject  of  the  settle- 
ment (r).  Trust  estates  are  now  liable  to  involuntary 
alienation  for  debt,  equally  with  legal  estates  :  as  will 
be  further  explained  in  treating  of  creditors'  rights  (s). 


Creation  and 
transfer  of 
trust  estates. 


Statute  of 
Frauds. 


Trusts  or  equitable  estates  may  be  created  and  passed 
from  one  jperson  to  another,  without  the  use  of  any 
particular  ceremony  or  form  of  words  (t).  But,  by  the 
Statute  of  Frauds  {u),  it  is  enacted  (x),  that  no  action 
shall  be  brought  upon  any  agreement  made  upon  con- 
sideration of  marriage,  or  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  an}'  interest  in 
or  concerning  them,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized.  It  is  also 
enacted  (j/),  that  all  declarations  or  creations  of  trusts 
or  confidences  of  any  lands,  tenements,  or  hereditaments 
si  1  all  be  manifested  and  proved  by  some  writing,  signed 
by  the  party  who  is  by  law  enabled  to  declare  such 
trusts,  or  by  his  last  will  in  writing:  and  further  (^), 
that  all  grants  and  assignments  of  any  trust  or  confidence 
shall  likewise  be  in  writing,  signed  by  the  party  granting 
or  assigning  the  same,  or  by  his  last  will.  Trusts 
arising  or  resulting  from  any  conveyance  of  lands  or 
tenements,  by  implication  or  construction  of  law,  and 
trusts  transferred  or  extinguished  by  an  act  or  operation 


(q)  Stat.  4')  &  46  Yict.  c.  38. 
ss.  2  (f),  10  (i) ),  58  :  (ivfr,  yy. 
118—123. 

(r)  Sect.  20  ;  «h«c,  pp.  123,1124. 

(.<!)  Post,  Pt.  I.,Ch.  xi. 

[t)  1  Sand.  Uses,  31.'.,  316 
(343,  344,  .'.th  ed.)  ;  Lewin  on 
Trusts,    4;")  sq.,    6th  ed.  :  .')!  sq., 


11th  ed. 

00  29  Car.  II.  c. 


(x)  Sect.     4; 
121  sq. 

(?/)  Sect.  7  ; 
19  Beav.  330 
Q.  B.  D.  147. 

(-)  Sect.  9. 


Sui 


&    P. 


Tirrney  v.   Wood, 
Dye  V.   Dye,   IS 
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of  law,  are  exempted  from  tliis  statute  [a).  In  the 
transfer  of  equitable  estates  it  is  usual,  in  practice,  to 
adopt  convej-ances  applicable  to  the  legal  estate  ;  but 
this  is  never  necessary  (/>) .  If  writing  is  used,  and  duly 
signed,  in  order  to  satisfy  the  Statute  of  Frauds,  and 
the  intention  to  transfer  is  clear,  any  words  will  answer 
the  purpose  (c). 

Under  the  Land  Transfer  Act,  1897  {<!),  equitable  Devoiuth 
estates  in  fee  simple  devolve,  equally  with  legal  estates, 
to  the  executors  or  administrator  of  the  deceased  cesttii 
qi(c  trust  in  the  first  instance  (c)  ;  the  heir  or  devisee 
nevertheless  retaining  his  beneficial  title  subject  to  the 
executors'  or  administrators'  interest  and  to  their  power 
of  sale  for  payment  of  debts  or  testamentary  or  adminis- 
tration expenses.  With  regard  to  the  heirs'  interest,  the 
descent  of  an  equitable  fee  upon  intestacy  follows  the 
same  course  as  that  of  the  legal  fee  ( /")  ;  and,  therefore, 
in  the  case  of  gavelkind  and  borough-English  lands  (//), 
trusts  afiecting  them  will  descend  according  to  the 
descendible  quality  of  the  tenure  (/O-     Formerly,  an 


J-'oscent  of 
c<niitable  fee. 


(a)  Sect.  8  ;  see  ante,  p.  180. 

{l>)  ]  Sand.  Use.s,  342  (377,  r)th 
ed.)  ;  Lewin  on  Trusts,  ;)7S.  6tli 
ed. ;  869,  lltli  ed. 

(r)  Agreements,  as  a  rule,  now 
bear  a  staiiip  duty*  of  si.\|'enee, 
wliicli  )ua_y  lie  denoted  1)}'  an 
adhesive  stamp,  wliich  is  to  be 
cancelled  by  the  person  by  whom 
the  affreenient  is  first  executed. 
Hut  an  af^reenient  for  the  sale  of 
any  e(iuitahle  estate  or  interest  in 
any  iirojicrty  whatsoever  is  now 
cliarj^eable  with  tiie  same  ad 
ra/orem  duty  as  if  it  was  an 
actual  conveyance  on  .sale  of  the 
estate,  interest  or  property  aj^reed 
to  be  sold  (see  post,  I'art  VI.). 
It  may,  however,  lie  stamped 
with  tin-  same  stamp  as  an  ordi- 
nary agreement  if  a  furtlu-r  con- 
veyance of  the  estate  or  inli'rcst 
.sold  he  contem]ilated,  in  which 
ca.se  the  further  conveyance  must 
be  stamped  with  the  ad  valorem 


duty,  as  a  rule,  within  .si.x  months 
after  the  first  execution  of  the 
agreement.  Declarations  of  trust 
of  any  property  nuide  by  any 
wiiting,  not  being  a  will  or  an 
instrument  cliargeabh^  with  ((</ 
Vd/niYi/i  duty  as  a  settlement,  arc 
(•harged  with  a  stam)>  duty  of  lo.v. 
See  Stat.  54  &  ;".;!  ^'ict.  c.  39, 
.ss.  1,7,  8,  2-J,  59.  and  1st  schedule, 
re|dacing  stat.  33  k  34  N'ict.  c.  97, 
s.  36  &  .schedule  ;  Juinncrv.  Coiii- 
missioncr.s  of  Inland  Ii/:rnwr, 
1898,  2  Q.  B.  141. 

{d)  Stat.  tiO  &  61  Vict.  i-.  6.'.. 
Part  J.,  anic,  pp.  29, '.7,  74,  84,  8.'>, 
109.  131,  137,  183. 

{(')  Jie  Somrrrilli-  <(•  Turn-  r's 
Cntrad,  1903,  2  t"h.  .1S3,  .1S7. 

(/")  Ante,  |i.  S;').  and /.('.i^,  ch.  ix 

Ol)  Jntr,  pp.  .^iS,  60. 

('//)  1  Sand.  I'ses,  270  (283.  .1th 
p(l.):  Lewin  on  Tru>t><.  67o,  6tli 
ed.  :  1037.  lltli  rd. 


Formerly,  n 
escheat  of  a 
trust  estate. 


*   Stamp 
Dniv. 


188 


OF   CORPOREAL   HEREDITAMKN'JS. 


Law  of 

escheat  Jiow 
applies  to 
trust  estates. 


A^ 


<\ 


Treason 


Descent  of 
estate  of 
trustee. 


equitaLle  estate  in  fee  did  not  escheat  to  the  lord  upon 
faihire  of  lieirs  of  tlie  ccsfni  que  trust  (i)  ;  for  a  trust  is 
a  mere  creature  of  equit}',  and  not  a  subject  of  tenure. 
In  such  a  case,  therefore,  the  trustee  held  the  lands 
discharged  from  the  trust  which  had  so  failed ;  and 
accordingl}'  had  a  right  to  receive  the  rents  and  profits 
without  being  called  to  account  by  any  one.  In  other 
words,  the  lands  were  thenceforth  his  own  (j) .  But  from 
and  after  the  passing  of  the  Intestates'  Estates  Act, 
1884  {k),  where  a  person  dies  without  an  heir  and 
intestate  (l)  in  respect  of  any  real  estate  consisting  of 
any  equitable  estate  or  interest  in  any  corporeal  or 
incorporeal  hereditament,  the  law  of  escheat  shall  apply 
in  the  same  manner  as  if  such  estate  or  interest  were  a 
legal  estate  in  corporeal  hereditaments  (>«)•  Before  the 
abolition  of  forfeiture  for  treason,  it  was  the  better 
opinion  that,  in  the  event  of  high  treason  being  com- 
mitted by  the  cmtui  que  trust  of  an  estate  in  fee 
simple,  his  equitable  estate  would  be  forfeited  to  the 
Crown  (//)• 

Trustees,  as  we  have  seen  {(>),  are  invariably  made 
joint  tenants.  So  that,  if  there  are  more  trustees  than 
one,  upon  the  death  of  one  of  them  the  estate  in  any 
land  subject  to  the  trust  vests  at  once  in  the  surviving 
trustees  or  trustee.  Formerly,  upon  the  death  of  a 
sole  or  sole  surviving  trustee  of  lands,  the  legal  estate 
therein  passed  to  his  devisee  or  heir  at  law,  according 
as  he  had  or  had  not  devised  the  same  by  his  will,  in 
each  case  subject  to  the  trust  (^>).     But  now,  by  the 


(i)  1  Sand.  Uses,  288  (302,  otli 
ed.). 

(j)  Burgess  v.  Wlicatc.  \  Win. 
BL  123,  1  Eden,  177;  Taglor  \. 
Haygarth,  14  Sim.  8 ;  Davall  v. 
Nexv  River  Co.,  3  De  G.  &  S.  394  ; 
lieale  v.  Symo/ids,  16  Beav.  406  : 
irallard  v.  Hatvkins,  27  Ch.  D. 
298. 

(k)  Stat.  47  &  48  A'ict.  c.  71, 
.s.  4  ;  passed  14tli  August,  1884. 


{I)  See  sect.  7  :  He  U^ood,  1S96, 
2  Ch.  596. 

(ill.)  See  ante,  pp.  48,  55. 

(Jt)  1  Hale,  r.  C.  249  ;  ante, 
pp.  49,  56. 

(o)  Ante,  p.  136. 

{p)  See  Wms.  Couv.  Stat.  171. 
On  tlie  death  of  a  bai-e  trustee 
intestate  between  the  7tli  Aug., 
1874,  and  the  31.st  Dec,  1881, 
any    hereditament   of    which    he 


heirs  of 
tiustee. 
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Conveyancing  Act  of  1881,  on  the  death  after  the  j'ear 

1881  of  a  sole  trustee  of  any  freehold  estate  or  interest 

of  inheritance  in  any  hereditaments,  the  same  shall, 

notwithstanding  any  testamentary  disposition,  devolve 

to  and  become  vested  in  his  personal  representatives,  in 

like  manner  as  if  the  same  were  a  chattel  real  (q).     It  Kuiim-eof 

was  never  precisely  decided,  whether,  in  case  of  the 

failure  of  heirs  of  the  trustee  of  an  estate  in  fee  simple, 

the  lord  taking  the  land  b}'  escheat  (/)  was  bound  by  the 

trust;  for  he  did  not  succeed  to  the  trustees'  estate,  but 

claimed  by  title  paramount  («).    But,  since  1834,  both 

the  lord's  right  of  escheat  and  the  Crown's  right  of 

forfeiture  have  been  taken  awaj"  by  statute  in  the  case 

of  the  failure  of  heirs  or  corruption  of  the  blood  of  a 

trustee  of  lands ;  except  so  far  as  he  himself  might  have 

any  beneficial  interest  in  such  lands  (f). 

When  lands  are  vested  in  trustees,  it  is  obvious  that  Appointment 

it  may  become  desirable  to  apijoint  new  trustees  in  the  *^^  "?^^ 

,  „  ,.  trustees, 

place  of  an}',  who  may  die,  leave  the  country  or  become 

incapable  of  acting  in  the  trust,  or  in  other  events. 

Formerly  this  could  only  be  done  with  the  concurrence 

of  all  the  cc^itKi  qiif  tnints  being  niii  jiirU,  or  under  the 

authority  of  the  Court  of  Chancery  (/().  or  Ijv  virUK;  of 

was  seised  in   IVe   simple  vested  26    Cli.     \).     4o"J :     /.'•■     rurkrr's 

in  liis  le<;al  personal  representa-  Trusts,  1894,  1  Ch.  707,  721.  722. 

tive  ;  Stat.  38  k  39  Viet.  c.   87,  (/•)  Aide,  ]>p.  48,  ;");'>. 

s.  48.  (s)  iSec      Lewin      on      Trusts, 

(q)  Stat.  44  &  45  Vict.  e.  41,  Introd.   11,   15,  216,  6th  ed.  ;  9, 

s.   30,  amemled  as  to  copyholds  13,  271,  11th  ed. 

by  Stat.  57  &  58  Vict.  c.  46,  s.  88,  (0  Stat.  4  k  5  Will.  IV.  c.  23, 

replaciiij;  50    I't    51  Viet,    c   7:>,  rei)laced  i)y  13  k  14  Vict.  c.   60. 

s.    45;    See    Wms.    Conv.    Stat.,  ss.  15,  46,  47,  antl  now  hv  56  &  57 

170—176;    Jir    I'iUlii'j's     Tnista,  Vict.  e.  53,  s.  26. 

(»)  New   trustees    nii<,dit    always    be   appointed    by   the   Court   of    .\ppointinent 
Chancery,  under  its  geneial  jurisdiction  to  execute  trusts,  upon  tlie    of  new 
institution  of  a  suit  tor  that  pnr|)ose  :  Ilotvdrd  v.   Jlltmlfs,    \    lu-i-n,    trustees  by 
581;  Vovcatvij  v.    CoLnitnj,   ih.   758;  Dodkiii  v.   llrutil.  L.  K.  6  K<|.    tiie  Court. 
580.     The  Trustee  Acts,   1850  and    1852,  empowered  that  (.'nurt   to 
make  an  order  appointing  new  trustees,  \\\io\i  petition  ;  stats.  13  &  14 
Viet.  e.  60,  s.  32  ;  15  &  16  Vict.  e.  55,  s.  9,  now  replaced  by  ."<6  &  57 
Vict.   c.    53,   s.  25  ;  and  this  Jurisdiction  may  now  lie  e.Kerei.sed  by 
a  judge  in  chambers  on  stiiniivms ;  \\.  S.  C.  June,  1889,  Order  LV. 
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an  express  power  to  appoint  new  trustees  contained  in 
the  instrument,  ])y  which  the  trust  was  created  (x).  As 
trusts  were  generally  instituted  for  the  l)enefit  of  married 
women  and  children,  who,  as  we  shall  see(^),  were  not 
■sni  //iiriH,  it  was  the  practice,  until  the  year  1860,  to 
insert  such  an  express  power  in  every  w'ell-drawn  deed 
or  will  creating  a  trust  (z).  In  18G0,  an  Act  passed 
giving  a  statutorypower  to  appoint  newtrustees,  which, 
however,  was  applicable  only  in  case  of  instruments 
executed  after  the  Act  (a).  But  the  Conveyancing  Act 
of  1881  (b)  substituted  provisions  for  the  appointment 
of  new  trustees  applicable  to  trusts  created  either  before 
or  after  its  commencement ;  and  these  provisions  are 
now  re-enacted  in  the  Trustee  Act,  1893  (c).  Under 
this  Act,  where  a  trustee  is  dead,  or  remains  out  of 
the  United  Kingdom  for  more  than  twelve  months, 
or  desires  to  be  discharged  from  the  trusts  or  powers 
reposed  in  or  conferred  on  him,  or  refuses  or  is  unfit  to 
act  therein,  or  is  incapable  of  acting  therein,  then  the 
person  or  persons  nominated  for  this  purpose  ((/)  by  the 
instrument,  if  an}-,  creating  the  trust,  or  if  there  is  no 
such  person,  or  no  such  persons  able  and  willing  to  act, 
then  the  surviving  or  continuing  trustees  or  trustee  (e) 


rule  13  a  ;  "W.  N.,  29t]i  June,  1889.  The  Court  may  appoint  a  new 
trustee  in  the  place  of  a  trustee  convicted  of  felony,  or  adjudged 
bankrupt ;  stat.  56  &  57  Vict.  c.  53,  s.  25,  replacing  15  &  16  Vict, 
c.  55,  s.  9  ;  46  &  47  Vict.  c.  52,  s.  147.  Since  1S60,  trustees  appointed 
liy  the  Court  have  had  the  same  poAvers  in  all  respects  as  the  original 
trustees  ;  stat.  56  i:  57  A^ict.  e.  53,  s.  37,  replacing  44  &  45  Vict.  e.  41, 
.s.  33  ;  23  ,<c  24  Vict.  c.  145,  s.  27  ;  AVms.  Couv.  Stat.,  ISl. 


{x)  See  Lewin  on  Trusts,  534 
sq.,  690  sq.,  6th  ed.  ;  785  .s-^., 
1061  sq.,  11th  ed. 

iy)  Fost,  Ch.  xii. 

(z)  Davidson,  Free.  Conv.  vol. 
iii.,  pp.  228,  721,  3rd  ed.  ;  Wil- 
liams Real  Prop.,  176,  13th  ed. 

(«)  Stat.  23  &  24  Vict.  c.  145, 
ss.  27,  34;  passed  2Sth  Aug., 
1860. 

(b)  Stat.  44  k  45  Vict.  c.  41, 
s.  31. 


(c)  Stat.  56  &  57  Vict.  c.  53, 
s.  10.  These  provisions  may  be 
excluded  or  varied  by  the  terms 
of  the  instrument  creating  the 
trust ;  see  sub-s.  5. 

(d)  See  lie  Wheeler  <L-  De 
lioc/iou;  1896,  1  Cli.  315. 

(«)  IncludiDg  a  refusing  or  re- 
tiring trustee,  if  willing  to  act 
in  appointing  a  new  one ;  s.  10. 
sub-s.  (4). 
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for  the  time  being,  or  the  personal  representatives  of  the 
last  surviving  or  continuing  trustee,  may,  by  writing, 
nppoint  a  new  trustee  or  new  trustees.  Every  new 
trustee  so  appointed  is  at  once  invested  with  the  same 
powers  as  an  original  trustee  (/) .  On  an  appointment 
of  a  new  trustee,  the  number  of  trustees  may  be 
increased.  It  is  not  obligatory  to  appoint  more  than 
one  new  trustee,  where  only  one  trustee  was  originally 
appointed,  or  to  fill  up  the  original  number  of  trustees, 
where  more  than  two  trustees  were  originally  appointed ; 
but  in  the  latter  case,  there  must  be  at  least  two  trustees 
to  perform  the  trust  (g). 

Formerly"  a  person  could  only  retire  and  be  discharged  Eetiicmcut 
from  a  trust  once  accepted — (1)  with  the  concurrence  ^"^=*'^'^^'- 
of  all  the  cestui  que  trusts  being  sui  juris ;  (2)  under  the 
authority  of  the  Court  of  Chancery  (//)  ;  or  (3)  by  the 
appointment  under  an  express  or  statutory  power  of  a 
new  trustee  in  his  place  (?').  But  now,  by  the  Trustee 
Act,  1893  (./),  replacing  a  provision  of  the  Conveyancing 
Act  of  1881  (/<■),  where  there  are  more  tlniii  t/ro  trustees, 
a  trustee  may  retire  and  l)e  discharged  from  the  trust, 
without  any  new  trustee  being  appointed  in  his  place, 
upon  his  declaring  by  deed  his  desire  to  be  discharged, 
and  his  co-trustees,  and  such  other  person,  if  any,  as 
may  be  empowered  to  appoint  trustees,  consenting  by 
deed  to  his  discharge. 

The  mere  appointment  of  a  new  trustee  does  not  give  Vesting  trust 
him  the  legal  estate  in  the  lands  subject  to  the  trust ;  J|[.,,v'tlult'e"s. 
and  it  was  formerly  necessary  for  the  persons  wbo  were 

(/)  Sect.  10,  sub-s.  (3).  (/)  Sue   Lew  in  uii   Trusts,    534 

((/)  Sect.    10.    sub-s.    (2).      An  av?.,  6tli  ed.  ;  785  .■«'/.,  11  tli  ed. 
ajipuintinent  of  a  new  trustee  is  ( j)  Stat.  5G  i"c  fi"    \'iet.  c.  53, 

<'li;iigi'il    with   ii   staui|>   duty    ol"  s.  1 1,  tlie  pi'Kvisions  (»f  wliicli  iiiuy 

H)s.  ;  .stat.   54  &,  55    Vict.  c.   39,  be    r.xeiuiled    or    varied    by    the 

s.    1,    &    1st   schedule,    rephieing  tmiis  ut"  tlit-  iiislruineiit  creating 

33  &  34  Vict.  c.  97,  schedule.  the  trust  :  see  sub-s.  :i. 

(/t)  See  Me  C'kc/ioi/iid's   Settle-  (k)  Stat.  4  1  »\:   4'>  Viet.  c.   41, 

mcnl,  1902,  1  Ch.  692.  s.  32. 
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trustees  when  the  ai^pointment  was  made,  to  execute  a 
conveyance  of  their  estate  in  any  land  subject  to  the 
trust  to  the  new  trustee  and  the  continuing  trustees  (l). 
May  \je  now     In  deeds  of  appointment  of  a  new  trustee  and  of  dis- 
by  a  declara-    charge  of  a  retiring  trustee  executed  after  the  year  1881, 
^^^^-  the  estate  in  any  land  subject  to  the  trust  may  be  vested 

in  the  future  trustees  simply  b}-  a  declaration  to  that 
effect  made  by  the  proper  persons  without  any  convey- 
ance. For,  by  the  Trustee  Act,  1893  (m),  replacing  a 
provision  of  the  Conve3'ancing  Act  of  1881  (n),  where  a 
deed  by  which  a  new  trustee  is  appointed  contains  a 
declaration  hij  the  appointor  to  the  effect  that  any  estate 
or  interest  in  any  land  subject  to  the  trust  shall  vest  in 
the  persons  who  by  virtue  of  the  deed  become  and  are 
the  trustees  for  performing  the  trust,  that  declaration 
shall,  without  any  conveyance,  operate  to  vest  that  estate 
or  interest  in  those  persons  as  joint  tenants  and  for  the 
purposes  of  the  trust.  And  where  a  deed,  by  which  a 
retiring  trustee  is  discharged  under  the  same  Act,  con- 
tains a  similar  declaration  hy  the  retiring  and  continuing 
trustees,  and  hi/  the  other  person,  if  any,  empowered  to 
appoint  trustees,  that  declaration  shall,  w'ithout  any 
conveyance,  operate  to  vest  in  the  continuing  trustees 
alone  as  joint  tenants,  and  for  the  purposes  of  the  trust, 
the  estate  and  interest  to  which  the  declaration  relates  (o). 

Vesting  It  is  not  always  possil)le  to  obtain  the  concurrence  of 

the  person  entitled  to  the  legal  estate  in  land  subject 
to  a  trust,  when  it  is  wished  to  vest  the  estate  in  new 

(Z)  See    Warbui'tou  v.    Sandys.  stat.  56  &  57  Vict.  c.  53,  s.   12, 

14  Sim.  622.  sub-s.  (3).     A  conveyance  of  pro- 

(m)  Stat.  56  &  57  Vict.  c.  53,  pcrty  made  for   effectuating   tbe 

s.  12.  apiiointment  of  a  new  ti'iistee  or 

(m)  Stat.   44  &  45  Vict.   c.  41,  the    retirement   of    a    trustee   is 

s.  34.  charged  with    a    stamp    duty  of 

(o)  Tliese    provisions    do    not  10s.  ;    see   stat.    54   &    55    Vict, 

extend    to    any    legal    estate    or  c.    39,    s.   62,    replacing  33  &;   34 

interest    in     copyhold     or     cus-  Yict.  c.  97,  s.  78  ;  JJadgett  v.  Codi- 

tomary  land,  or  to  laud  couvej'ed  missioni'rs    of    Inland    Revenue, 

by  way  of  mortgage  for  securing  3  Ex.  D.  46  ;  stat.  2  Edw.  VII. 

monev    subject     to     the     trust;  c.    7,  s.  9;  ante,  p.   191,   n.   (gr). 
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trustees.  Provision  has,  therefore,  been  made  by 
statute  (j>),  that  in  certain  cases  an  order  of  Court  may 
be  made  vesting  any  lands  subject  to  a  trust  in  such 
persons  and  for  such  estate  as  shall  be  directed.  Such 
an  order  may  be  obtained  if  the  person  seised  or  pos- 
sessed of  lands  on  trust  be  a  lunatic,  or  an  infant,  or 
out  of  the  jurisdiction  or  not  to  be  found,  or  refuse  to 
convey,  and  in  one  or  two  other  cases ;  and  the  order 
has  the  effect  of  a  conveyance  (q).  It  must  now  be 
made,  in  the  case  of  lunacy,  by  the  Judge  in  Lunacy  (r) ; 
in  other  cases,  in  the  Chancery  Division  (s).  A  similar 
order  may  be  made,  vesting  lands  in  the  future  trustees, 
on  or  after  an  appointment  of  new  trustees  by  the 
Court  (t).  Since  1865,  the  County  Courts  have  had  County 
the  jurisdiction  of  the  Court  of  Chancery  to  enforce  the  ^" 

execution  of  trusts  and  under  the  Trustee  Acts,  in  cases 
concerning  trust  property  to  the  value  of  ct'500  (»)• 

The  Judicial  Trustees  Act,  1890  {x),  empowers  the  Judicial 
Court  (.!/),  on  the  application  of  a  person  creating  or  *'"^*^^^- 
intending  to  create  a  trust  or  of  a  trustee  or  beneficiary, 
to  appoint  a  judicial  trustee  of  the  trust  (who  is  to  be 
subject  to  the  control  and  supervision  of  the  Court  as 
an  officer  thereof,  and  may  be  remunerated),  either 


(p)  Stats.  53  Vict.  c.  5,  s.  13.'")  ; 
56  &57  Vict.  c.  53,  s.  26,  replacing,' 
13  &  14  Vict.  c.  60  ;  1.0  k  16 
Vict.  c.  55,  wliicli  replaced  11 
<;eo.  IV^.  &  1  Will.  IV.  c.  60, 
4  &  5  Will.  IV.  c.  23,  and  1  &  2 
Vict.  c.  69. 

iq)  See  stats.  53  Vict.  c.  5, 
s.  135  (3) ;  56  &  57  Vict.  c.  53, 
s.  32.  The  order  is  chargeable 
with  stamp  duty  as  a  convey- 
ance ;  ante,  note  (<;). 

(r)  See  stat.  53  Vict.  c.  5, 
ss.  135,  342  ;  Rules  in  Lunacy, 
1890,  Nos.  55—57  ;  W.  N.  26{li 
July,  1890;  Jic  Langdale,  1901, 
1  Oh.  3. 

(s)  Ante,  p.  164.  15ut  such 
orders  may  bo  made  as  to  lands 

W.R.P. 


in  tliu  counties  of  Lancaster  or 
Durham,  by  tiie  Chancery  Courts 
of  those  counties  ;  stat.  56  &  57 
Met.  c.  53,  s.  46. 

(0  Stat.  56  k  57  Vict.  c.  53, 
s.  26  ;  ante,  p.  189,  n.  (/t). 

(«)  Stats.  56  k  57  Vict.  c.  53, 
.s.  46  ;  51  k  52  Vict.  c.  43,  s.  67. 
replacing,'  28  k  29  Vict.  c.  99, 
s.  1  ;  30  &  31  Vict.  c.  142,  s.  9. 

(.r)  Stat.  50  k  60  Vict.  c.  35, 
s.  1,  wiiicli  came  into  operation 
on  the  1st  iMay,  1897. 

(//)  Tiiat  is,  the  High  Court,  a 
Palatine  Court  as  respects  trusts 
witiiin  its  juiisdictioii.  or  any 
county  court  judj^c  to  wlioni  tl\e 
jiuisdiction  may  bo  assigned  ; 
sect.  2. 
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jointly  with  any  other  person  or  a  sole  trustee,  and,  if 
sufficient  cause  is  shown,  in  the  place  of  all  or  any  of 
the  existing  trustees. 

It  remains  to  add  that,  though ^he  Judicature  Acts 
provided  for  the  direct  recognition  and  enforcement  of 
equitable  rights  in  the  courts  thereby  established,  which 
are  courts  of  law  as  well  as  of  equity  (z),  they  have  not 
altered  the  nature  of  an  equitable  estate  (a).  The  terms 
Legal  estate,  legal  and  eqnitabh'  estate  are  still  in  use  ;  and  the  legal 
estate  in  lands  may  still  be  vested  in  some  other  person 
than  the  beneficial  owner.  Every  purchaser  of  landed 
property  has,  therefore,  a  right  to  a  good  title  both  at 
law  and  in  equity  ;  and  if  the  legal  estate  should  be 
vested  in  a  trustee,  or  any  person  other  than  the  vendor, 
the  concurrence  of  such  trustee  or  other  person  must  be 
obtained  for  the  purpose  of  vesting  the  legal  estate  in 
the  purchaser,  or,  if  he  should  please,  in  a  new  trustee 
of  his  own  choosing.  "When  a  person  has  an  estate  at 
law,  and  does  not  hold  it  subject  to  any  trust,  he  has  of 
course  the  same  estate  in  equity,  but  without  any  occa- 
sion for  resorting  to  its  aid.  To  him,  therefore,  the 
doctrine  of  trusts  does  not  apply :  his  legal  title  is 
sufficient ;  the  law  declares  the  nature  and  incidents  of 
his  estate,  and  equity  has  no  ground  for  interference  (b). 

AVe  shall  now  take  leave  of  equity  and  equitable 
estates,  and  proceed,  in  the  next  chapter,  to  explain  a 
modern  conveyance. 

(z)  Ante,  p.  1G4.  pp.  178,  179. 

{«)  Clements   v.  Mattheus,    11  (h)  See   Bn/dges    v.     Brydges, 

Q.    B.    D.    808,    814  ;  Joseph   v.  3  Yes.  120,  127  ;  ScUj>/v.  Alston, 

Lyons,  15  Q.   B.  D.  280  ;  JIallas  il>.,  339. 
V.   Rohinson,   ib.,   288  ;  see  a^ite. 
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OF   A   MODERN   CONVEYANCE. 


In  modern  times,  down  to  the  year  1841,  the  kmd  of  Lease  aud 
conveyance  employed,  on  every  ordinary  purchase  of  a  '"^  ^^^^' 
I  freehold  estate,  was  called  a  lease  and  release  ;  and  for 
levery  such  transaction,  two  deeds  were  always  required. 
iFrom  that  time  to  the  year  1845,  the  ordinary  method  Release. 
of  conveyance  was  a  release  merely,  or,  more  accurately, 
a  release  made  in  pursuance  of  the  Act  (a)  for  rendering 
a  release  as  effectual  as  a  lease  and  release.  The  object 
of  this  Act  was  merely  to  save  the  expense  of  two  deeds 
to  every  purchase,  by  rendering  the  lease  unnecessary. 
Since  1845  freeholds  have  been  transferable  by  deed  of 
grant  alone  (h).  But  as  a  lease  and  release  was  so  long 
the  usual  method  of  conveyance,  the  nature  of  a  convey- 
ance by  lease  and  release  should  still  form  a  subject  of 
the  student's  inquiry  ;  and  with  this  we  will  accordingly 
begin. 

It  has  been  already  explained  (r)  that,  in  the  view  of  A  lease  for 
the  early  law,  a  lease  of  land  for  a  term  of  years  was  a  ' 
matter  of  contract  rather  than  of  transfer  of  property  ; 
and,  for  the  purpose  of  an  action  for  the  recovery  of  the 
land,  the  possession  of  the  lessee  was  that  of  a  mere 
bailiff  for  his  lessor,  who  remained  seised  of  the  freehold. 
Still,  after  a  lessee  for  years  had  actually  entered  into 
possession  of  the  land  under  his  lease — and  entry, 
in  ancient  times,  was  absolutely  necessary  to  make  a 

{a)  Stat.   4   &   5   Vict.   e.   21,  {b)  Stats.   7  &  8  Vict   c.  76, 

rejiealed  by  stat.  37  &  38  Vict.       ss.  2,  13  ;  8  &  9  Vict.c.  106,  s.  2. 
c.  96.  (c)  Ante,  pp.  16,  17,  23,  63. 
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A  release. 


Incon- 
venience of 
lease  with 
entry. 


complete  lease  (d) — the  relative  position  of  the  parties 
was  substantially  altered.  The  lessor's  proprietary 
interest  in  the  land,  though  technically  it  remained  a 
freeholding,  was  divorced  from  actual  possession  ;  thus 
it  became  a  mere  right,  an  incorporeal  hereditament  (e). 
If,  therefore,  the  lessor  wished  to  transfer  his  pro- 
prietary right  to  the  lessee,  a  feoffment  with  livery  of 
seisin  would  have  been  out  of  place  between  them  ; 
for  the  essential  part  of  this  mode  of  assurance  was 
the  transfer  of  actual  possession  made  by  the  livery  of 
seisin ;  and  it  was  imj^ossible  to  transfer  to  the  lessee 
the  actual  possession  which  he  alread}^  enjoyed  (/). 
In  this  case  it  is  obvious  that  the  end  desired  was  the 
transfer  of  a  right  to  land,  without  the  possession  of 
anything  corporeal ;  and,  as  we  have  seen,  the  common 
law  required  this  to  be  accomplished  by  the  delivery 
of  a  sealed  writing,  that  is,  by  deed  (g).  And  a  deed 
by  which  a  freeholder  conveyed  all  his  estate  in  land  to 
one  who  was  in  actual  possession  thereof  with  his  privity, 
was  termed  a  release  (h).  To  a  lease  and  release  of  this 
kind,  it  is  obvious  that  the  same  objection  applies  as  to 
a  feoffment :  the  inconvenience  of  actually  going  on  the 
premises  is  not  obviated  ;  for  the  tenant  must  enter 
before  he  can  receive  the  release.  In  the  very  early 
periods  of  our  history,  this  kind  of  circuitous  convey- 
ance was,  however,  occasionally  used.  A  lease  was  made 
for  one,  two,  or  three  years,  completed  b}^  the  actual 
entry  of  the  lessee  for  the  express  purpose  of  enabling 
him  to  receive  a  release  of  the  inheritance,  which  was 
accordingly  made  to  him  a  short  time  afterwards.  The 
lease  and  release,  executed  in  this  manner,  transferred 
the  freehold  of  the  releasor  as  effectually  as  if  it  had 
been  conveyed  by  feoffment  (i).     But  a  lease  and  release 


(cl)  Litt.  s.  459 ;  Co.  Litt.  270  a. 
(e)  See  ante,  pp.  5,  30. 
(/)  Litt.    s.    460  ;    Gilb.  Uses, 
103  (223,  3rd  ed.). 
(g)  Ante,  p.  31, 


{h)  Litt.  ss.  444—461  :  Co. 
Litt.  270  h,  271  a. 

(i)  2  Saud.  Uses,  61  (74,  5th 
ed.). 


sale. 
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would  never  have  obtained  the  i^revalence  they  after- 
wards acquired  had  not  a  method  been  found  out  of 
making  a  lease,  without  the  necessity  of  actual  entry 
by  the  lessee. 

>  The  Statute  of  Uses  (A)  was  the  means  of  accom-  The  statute 
plishing  this  desirable  object.  This  statute,  it  may  be  ^  ^^^' 
'remembered,  enacts,  that  when  any  person  is  seised  of 
lands  to  the  use  of  another,  he  that  has  the  use  shall 
be  deemed  in  lawful  seisin  and  possession  of  the  lands, 
for  the  same  estate  as  he  has  in  the  use.  Now  we  have 
seen  (/)  that,  before  the  Statute  of  Uses,  if  a  bargain  Bargain  and 
were  made  for  the  sale  of  an  estate,  and  the  purchase- 
money  paid,  but  no  feoffment  were  executed  to  the 
purchaser,  the  Court  of  Chancery  considered  that  the 
estate  ought  in  conscience  immediately  to  belong  to 
the  person  who  paid  the  money,  and,  therefore,  held  the 
bargainor  or  vendor  to  be  immediately  seised  of  the  lands 
in  question  to  the  use  of  the  purchaser  (m).  This  proper 
and  equitable  doctrine  of  the  Court  of  Chancery  had 
rather  a  curious  effect  when  the  Statute  of  Uses  came 
into  operation  ;  for,  as  by  means  of  a  contract  of  this 
kind  the  purchaser  became  entitled  to  the  kuc  of  the 
land,  so,  after  the  passing  of  the  statute,  he  became  at 
once  entitled,  on  payment  of  his  purchase-money,  to 
the  lawful  seisin  and  possession :  or  rather,  he  was 
deemed  really  to  have,  by  force  of  the  statute,  such 
seisin  and  possession,  so  far  at  least  as  it  was  possible 
to  consider  a  man  in  possession,  who  in  fact  was  not  (ii). 
It  consequently  came  to  pass  that  the  seisin  was  thus 
transferred  from  one  person  to  another,  by  a  mere 
bargain  and  sale,  that  is,  by  a  contract  for  sale  and 
payment  of  money  without  the  necessity  of  a  feoffment, 
or  even  of  a  deed(o). 

(k)  27  Hon.  VIII.  c.  10.  («)  AnU,  ]<.  17-'  ><:  ii.  (/). 

(/)  J7itf,  I).  169.  (o)    Dyer,    'i'Ji*  :i  ;    Coin.    l>i^'., 

(m)   -Z  .Siuul.    Uses,  43  (53,   5th  BuiKain  an.l  Sale  (B.  1,  4'i  ;  (Jill), 

ed.) ;  Gill..  Uses,  49(94,  3rd  ed.).  Uses,  87,  271  (179,  475,  3rd  e.l.). 
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Bargains  and 
sales  required 
to  be  by  deed 
enrolled. 


A  loophole 
discovered  in 
the  statute. 


The  mischievous  results  of  the  statute,  in  this  par- 
ticular, were  quickly  perceived.  The  notoriety  in  the 
transfer  of  estates,  on  which  the  law  had  always  laid 
much  stress,  was  at  once  at  an  end ;  and  it  was  perceived 
to  be  very  undesirable  that  so  important  a  matter  as  the 
title  to  landed  property  should  depend  on  a  mere  verbal 
bargain  and  money  payment,  or  Jjargain  and  sale,  as  it 
was  termed.  Shortly  after  the  passing  of  the  Statute 
of  Uses,  it  was  accordingly  required  by  another  Act  of 
Parliament  (^Oj  passed  in  the  same  year,  that  every 
bargain  and  sale  of  any  estate  of  inheritance  or  freehold 
should  be  made  by  deed  indented  and  enrolled,  within 
six  months  (which  means  lunar  months  (q) )  from  the 
date,  in  one  of  the  Courts  of  Eecord  at  Westminster,  or 
before  the  custos  rotidornm  and  two  justices  of  the  peace 
and  the  clerk  of  the  peace  for  the  county  in  which  the 
lands  lay,  or  two  of  them  at  least,  whereof  the  clerk  of  the 
peace  should  be  one.  A  stop  was  thus  put  to  the  secret 
conveyance  of  estates  by  mere  contract  and  payment  of 
money.  For  a  deed  entered  on  the  records  of  a  court 
is  of  course  open  to  public  inspection ;  and  the  expense 
of  enrolment  was,  in  some  degree,  a  counterbalance  to 
the  inconvenience  of  going  to  the  lands  to  give  livery  of 
seisin.  It  was  not  long,  however,  before  a  loophole  was 
discovered  in  this  latter  statute,  through  which,  after  a 
few  had  ventured  to  pass,  all  the  world  soon  followed. 
It  was  perceived  that  the  Act  spoke  only  of  estates  of 
inheritance  or  freehold,  and  was  silent  as  to  bargains 


Before  the  Statute  of  Uses  a 
bargain  and  sale  of  lands  would 
raise  a  use  of  tlie  estate  in  fee 
simple,  without  mention  of  the 
bargainee's  heirs  ;  for  it  was  \>\v.- 
sumed  that  the  purchase-mone}' 
was  paid  for  the  whole  of  the 
bargainor's  estate.  But  since 
the  Statute  it  has  been  con- 
sidered that  a  bargain  and  sale 
of  lands  to  one  simply,  without 
mentioning  his  heirs,  will  only 
give   him   a  life   estate    at    law 


under  the  Statute  :  ]  Kep.  87  b  ; 
Gilb.  Uses,  18,  62.  76  &  n.,  239  ; 
1  Sand.  Uses,  122. 

{p)  27  Hen.  VIII.  c.  16.  Deeds 
of  bargain  ami  sale  may  now  be  en- 
rolled in  the  Central  Office  of  the 
Supreme  Court;  stats.  36  &  37  Vict. 
c.66,  ss.  16, 17;42&43  Vict.c.78; 
It.  S.  C,  1883,  Order  LXL,  rule  9. 

(<?)  See  Bruner  v.  Moore,  1904, 
1  Ch.  305  ;  Stat.  52  &  53  Vict, 
c.  63,  s.  3,  replacing  13  &  14  A'ict. 
c.  21.  s.  4. 
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and  sales  for  a  mere  term  of  years,  which  is  not  a  free- 
hold.    A  l^argain  and  sale  of  lands  for  a  year  only  was  Bargain  and 

not  therefore  affected  by  the  Act  (r),  but  remained  still  ^^^'^  ^"^^  ^ 
•^     _  ' '  yeai'. 

caj)able  of  being  accomplished  by  word  of  mouth  and 
payment  of  money.  The  entry  on  the  part  of  the  tenant, 
required  by  the  law(s),  was  supplied  by  the  Statute  of 
Uses;  which,  by  its  own  force,  placed  him  in  legal 
intendment  in  possession  for  the  same  estate  as  he  had 
in  the  use,  that  is,  for  the  term  bargained  and  sold  to 
him  (0 .  And  as  any  pecuniary  payment,  however  small, 
was  considered  sufficient  to  raise  a  use(»)j  it  followed 
that  if  A.,  a  person  seised  in  fee  simple,  bargained  and 
sold  his  lands  to  B.  for  one  year  in  consideration  of  ten 
shillings  paid  by  B.  to  A.,  B.  became,  in  law,  at  once 
possessed  of  an  estate  in  the  lands  for  the  term  of  one 
year,  in  the  same  manner  as  if  he  had  actually  entered 
on  the  premises  under  a  regular  lease.  Here,  then,  M-as 
an  opportunity  of  making  a  conveyance  of  the  whole  fee 
simple,  without  livery  of  seisin,  entry  or  enrolment. 
"When  the  bargain  and  sale  for  a  3'ear  was  made,  A.  had 
simply  to  release  by  deed  to  B.  and  his  heirs  his  (A.'s) 
estate  and  interest  in  the  premises,  and  B.  became  at 
once  seised  of  the  lands  for  an  estate  in  fee  simple. 
This  bargain  and  sale  for  a  year,  followed  by  a  release, 
is  the  modern  conveyance  by /^'ast'  ami  release — a  method  Lease  and 
which  was  first  practised  by  Sir  Francis  IMoore,  serjeant-  ^'^'^*-'''^*^' 
at-law,  at  the  request,  it  is  said,  of  Lord  Norris,  in  order 
that  some  of  his  relations  might  not  know  what  convey- 
ance or  settlement  he  should  make  of  his  estate  (r) ; 
and  although  the  efficiency  of  this  method  was  at  first 
doubted  (r),  it  was,  for  more  than  two  centuries,  the 
common  means  of  conveying  lands  in  this  country.  It 
will  be  observed  that  the  bargain  and  sale  (or  lease  as 

(?•)  Gilb.    Uses,   98,  296   (214,  («)  2SiUul.  Usi'.s,47(.'»7,  r)tliua.). 

502,  3id  ed.)  ;  2  Sand.   Uses,  ii?,  (r)  2  I'lest.  Coiiv.  'Jl'J. 

(7f^  6tli  td.).  l^')  Sii-;d.    iioUi  to  Gill).    Uses, 

(,s')  ^Inte,  i)p.  IftC,  197.  328  ;  2  Pie.st.  Conv.  2^1  ;  2  Foiib. 

\t)  Uilb.  Uses,  104  (223,  3rd  ed).  E.].  12. 
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Bargain  and 
sale  for  a  year 
must  be  in 
writing. 


The  estate 
must  have 
been  marked 
out. 


it  was  called)  for  a  year  derived  its  effect  from  the 
Statute  of  Uses ;  the  release  was  quite  indei^endent  of 
that  statute,  having  existed  long  hefore,  and  heing  as 
ancient  as  the  common  law  itself  (?/).  The  Statute  of 
Uses  was  employed  in  the  conveyance  by  lease  and 
release  only  for  the  purpose  of  giving  to  the  intended 
releasee,  without  his  actually  entering  on  the  lands, 
such  an  estate  as  would  enable  him  to  receive  the  re- 
lease. When  this  estate  for  one  year  was  obtained  by 
the  lease,  the  Statute  of  Uses  had  performed  its  part, 
and  the  fee  simple  was  conveyed  to  the  releasee  by  the 
release  alone.  The  release  would,  before  the  Statute 
of  Uses,  have  conveyed  the  fee  simple  to  the  releasee, 
supposing  him  to  have  obtained  that  possession  for  one 
year,  which,  after  the  statute,  was  given  him  by  the 
lease.  After  the  passing  of  the  Statute  of  Frauds  {z), 
it  became  necessary  that  every  bargain  and  sale  of  lands 
for  a  year  should  be  put  into  writing,  as  no  pecuniary 
rent  was  ever  reserved,  the  consideration  being  usually 
five  shillings,  the  receipt  of  which  was  acknowledged, 
though  in  fact  it  was  never  paid.  And  the  bargain  and 
sale;  or  lease  for  a  year,  was  usually  made  by  deed, 
though  this  was  not  absolutely  necessary.  It  was  gene- 
rally dated  the  day  before  the  date  of  the  release,  though 
executed  on  the  same  da}'  as  the  release,  immediately 
before  the  execution  of  the  latter  (a).  On  a  conveyance 
by  release  from  a  freeholder  in  fee  to  his  lessee  for  years 
in  possession  of  the  land,  whether  by  entry  or  under  the 
Statute  of  Uses,  it  was  as  necessary  as  it  was  in  a  feoff- 
ment, that  the  estate  to  be  taken  by  the  latter  should  be 
duly  marked  out ;  so  that  he  would  take  no  fee,  even 
though  the  lessor  released  all  Ids  estate  to  him,  unless 
the  estate  were  released  to  him  and  his  heirs  (/>). 


(y)  Sngd.  note  to   Gilb.  Uses,  forms  of  deeds  of  lease  and  re- 

229.'  .  lease. 

(z)  Stat.  2'J  Car.  II.  c.  3  :  ante,  (h)  Litt.     s.     465  ;    see    ante, 

p.  153.  p.  146. 

(a)  8ee  Appendix  (A)  for  the 
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This  cumbrous  contrivance  of  two  deeds  to  every  ^ct  aboiish- 
purchase  continued  in  constant  use  down  to  the  year  for  a  year. 
1841,  when  the  Act  was  passed  to  which  we  have  before 
referred  (r).  This  Act  provided  that  every  deed  of 
release  of  a  freehold  estate,  which  should  be  expressed 
to  be  made  in  pursuance  of  the  Act,  should  be  as 
effectual  as  if  the  releasing  party  had  also  executed,  in 
due  form,  a  lease  for  a  year,  for  giving  effect  to  such 
release,  although  no  such  lease  for  a  year  should  be 
executed. 

In  the  year  1845,  it  was  provided  by  the  Eeal  Real  Pro- 
Property  Act  (^?)  that  after  the  1st  of  October,  1845,  ^345^^^*' 
all  corporeal  tenements  and  hereditaments  shall,  as 
regards  the  conveyance  of  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  f/ranf  as  well  as  in  livery. 
AVe  have  seen  that,  at  common  law,  corporeal  heredita- 
ments were  said  to  lie  in  livery,  as  being  transferable 
by  delivery  of  possession ;  while  incorporeal  heredita- 
ments were  said  to  lie  in  grant,  because  a  deed  of  grant 
was  required  to  convey  them,  if  desired  to  be  transferred 
apart  from  the  possession  of  anything  corporeal  ('')• 
Since  this  enactment,  therefore,  a  simple  deed  of  grant 
has  been  sufficient  for  the  transfer  of  all  freehold  estates 
in  possession,  or  corporeal  hereditaments  (  /").  And  the 
method  so  introduced  of  conveying  freeholds  by  deed  of 
grant  has  ever  since  superseded  all  others  in  practice. 

The    freehold    possession    or    legal    seisin    being  -j'lic  estate 
til  us  capable  of  being  transferred  by  a  deed  of  grant,  ^ivkemnust^ 

.  ^  *="         ,  '^  o  '    marked  out. 

there  is  the  same  necessity  now  as  there  was  when 
a  feoffment  or  release  was  employed,  that  the  estate 
which   the   purchaser   is  to  take  should    be   marked 

(c)  Stat.  4  &  5  Vict.  c.  21,  re-  tliat  aftt-r  tlio  year  1S14  fn-.'liul.l 
jiealed  as  oli.soletcby.stnt.  37  &  158  liiml  inij^ht  be  conveyed  by  deed 
Vict.  c.  96  ;  (tnte,  y.  ]'.).">.  witliout  liverv  of  seisin  or  a  i>rior 

(d)  Htat.    8  k  U   Vict.  c.    106.       lease. 

s.  2.    This  Actre])ealed.stat.  7  &  8  (e)  Aulr,  p.  31. 

Vict.  c.  76,  ss.  2,   13,   providing  (./)  Aulr,  )>.  30. 
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ont  (//).  In  deeds  executed  after  the  year  1881,  however, 
it  is  sufficient,  in  the  limitation  of  an  estate  in  fee  sirople, 
to  use  the  words  ix  J'er  simple,  without  the  word  heirs; 
and  in  the  Hmitation  of  an  estate  in  tail,  to  use  the  words 
///  tail,  without  the  words  heirs  of  the  hodi/ ,-  and  in  the 
limitation  of  an  estate  in  tail  male  or  in  tail  female,  to 
use  the  words  in  tail  nude  or  i))  tail  female,  as  the  case 
requires,  w'ithout  the  words  Jieirs  male  of  the  hodij  or 
lie irs  female  of  the  h()di/{h).  These  expressions  were 
authorized  by  the  Conveyancing  Act  of  1881.  But  this 
Act  did  not  abolish  the  necessity  for  using  proper  words 
of  limitation.  It  is  considered,  therefore,  that  at  the 
present  day  the  limitation  by  deed  of  estates  in  fee  or 
in  tail  must  be  made,  either  by  making  use  of  the  old 
words  of  inheritance  or  procreation  (/),  as  luirs,  heirs 
of  the  body,  &c.,  or  else  by  employing  the  exact 
expressions  mentioned  in  the  Act.  Thus  if  a  man 
has  purchased  an  estate  in  fee  simple,  the  conveyance 
must  be  expressed  to  be  made  to  him  (dul  Itis  heirs,  or 
to  him  in  fee  simple  (j)  ;  for  the  construction  of  all  con- 
veyances, wills  only  excepted,  is  in  this  respect  the 
same;  and  a  conveyance  to  the  purchaser  simply,  with- 
out these  words,  would  merely  convey  to  him  an  estate 
for  his  life,  as  in  the  case  of  a  feoffment  {k).  It  should 
be  noted  that,  although  the  Land  Transfer  Act,  1897  [l), 
now  causes  estates  in  fee  simple  to  devolve  on  the 
tenant's  death  to  his  executors  or  administrators  in  the 
first  instance  like  chattels  real,  yet  it  has  not  destroyed 
the  beneficial  title  of  his  heir  in  case  of  his  intestacy ; 
and  there  remains  the  same  necessity  as  there  was 
before  of  effectually  limiting  an  hereditary  estate  upon 
the  grant  of  a  fee  simple  (»/)•     ^i^d  it  does  not  appear 

((/)  Shep.    Touch.   327  ;    mitc,  Butlers'  Contract,  1901,  1  Ch.  9-45. 

p.  145.  {k)  Shep.  Toucli.  3"27. 

(/i)  Stat.  44  &  45  Vict.  c.  41,  (/)  Stat.  60  &  61  Vict.   c.   65, 

s.  51.  Pai-t  I. ,  ante,  i>p.  29,  57,  74,  84,  85, 

(i)  Ante,  p.  145.  109,  131,  137,  183,  187. 

O)  lie  Eihclaml  Mitchells  and  (m)  Ante,  pp.  145 — 147. 
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that  the  Act  gives  any  greater  force  or  effect  than  the 
common  law  allowed  to  a  grant  of  lands  to  a  man,  liis 
executors,  adDiiniafratoni  or  ossif^ns  ,-  which  grant  con- 
ferred a  life  estate  only  {»).  In  the  case  of  a  grant  also, 
as  well  as  in  a  feoffment,  it  is  the  l^etter  opinion  that, 
in  order  to  give  permanent  validity  to  the  conveyance, 
it  is  necessary  either  that  a  consideration  should  l)e 
expressed  in  the  conveyance,  or  that  it  should  be  made 
to  tJie  use  of  the  purchaser  as  well  as  i(uto  him  (o) :  for 
a  lease  and  release  was  formerly,  and  a  deed  of  grant  is 
now,  as  much  an  established  conveyance  as  a  feoffment ; 
and  the  rule  was,  before  the  Statute  of  Uses,  that  any 
conveyance,  and  not  a  feoffment  particular!}',  made  to 
another  without  any  consideration,  or  any  declaration  of 
uses,  should  be  deemed  to  be  made  to  the  use  of  the 
party  conveying.  In  order,  therefore,  to  avoid  any  such  Conveyance 
construction,  and  so  to  prevent  the  Statute  of  Uses  from 


(n)  1  PiTst.  Estates,  30 ;  Jie 
Bird's  Tru!ils,  3  Ch.  D.  214.  It 
may  iierliaps  be  ar>;ueJ  that,  as 
the  Land  Transfer  Act,  1897,  has 
altered  the  rule  of  law  respecting 
the  devolution  of  an  estate  in  fee 
sim])le  and  vests  tlie  same  in  the 
tenant's  personal  rei)res(;ntatives 
on  his  death,  tlie  Court  ouj^ht 
now  to  give  effect  to  words  pur- 
])orting  to  limit  the  estate  accord- 
ing to  the  course  prescribed  by 
law.  But  the  law  knows  no  free- 
hold estate  passing  to  executors, 
administrators  or  assigns,  and 
not  to  heirs.  And  it  is  submitted 
that  the  law  still  retpiires  that  on 
a  grant  of  lands  bj'  ileed  an  estate 
known  to  the  law  shall  be  duly 
conferred  on  the  grantee  ;  that 
what  is  essential  to  give  an  estate 
in  fee  simple  is  still  to  express  in 
the  recognized  legal  terms  (that 
is,  by  the  words  heirs  or  in  fee 
si7n2>(e')  an  intention  to  confer  an 
hereditary  estate  ;  that  unless  the 
lands  be  so  given  to  the  gi-antee's 
heirs,  the  grantee  himself  can 
take  no  estate  in  fee  ;  and  that 
devolution  to  the  pei'sonal  repre- 


sentatives like  assignability,  is 
but  an  incident  of  such  an  estate 
when  duly  created ;  see  ante, 
pp.  65 — 69,  146.  There  is  no 
doubt  whatever  that,  as  a  matter 
of  conveyancing  ]iractice,  ilie 
]iro]ier  wixy  to  confer  an  estate 
in  fee  simple  I'cmains  the  same. 
As  we  have  seen  {a7ite,  p.  189), 
since  the  Conveyancing  Act  of 
1881,  fee  simple  estates  held  by 
a  sole  or  sole  surviving  trustee 
have  passed  on  his  death  to  his 
])ersonal  rejiresentatives.  Ihit  it 
lias  always  been  admitted  tiiat 
this  has  not  done  away  with  the 
necessitj'  of  limiting  lands  to 
trustees  and  their  heirs,  or  to 
thom  in  fee  simple,  in  order  to 
confer  on  them  an  estate  in  fee 
simjjle ;  1  Key  &  Klidiinstone, 
Tree.  Conv.  130,  n.  (</),  4th  ed.  ; 
Davidson's  (/oncise  I'reeedent.s, 
64,  123—124.  157,  n.  (c),  483, 
17th  ed.  ;  Wolstenholme's  Con- 
veyancing Acts.  89,  8th  ed. 

(«)  2  Sand.  U.ses,  64—69  (77— 
84,  .^th  ed.)  ;  Sngd.  note  to  Cilb. 
Uses,  233  ;  .see  ante,  pp.  148, 
169,  171. 


((/!(!  to  thr  use 
((/'  the  pur- 
chaser. 
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immediately  midoiiiff  all  that  has  been  done,  it  is  usual 
to  express, in  every  conveyance,  that  the  purchaser  shall 
hold,  not  only  unto,  hut  unto  and  to  tlic  iihc  of  himself 
and  liis  heirs. 


A  convcj'aiice 
may  l)e  made 
to  uses. 


A  conveyance  might  also  have  been  made  by  lease 
and  release,  as  well  as  by  a  feoffment,  to  one  person 
and  his  heirs  to  the  nse  of  some  other  person  and  his 
heirs ;  and,  in  this  case,  as  in  a  similar  feoffment,  the 
latter  person  took  at  once  the  whole  fee  simple,  the 
former  serving  only  as  an  instrument  to  enable  the 
Statute  of  Uses  to  execute  the  estate  to  him  {})).  This 
extraordinary  result  of  the  Statute  of  Uses  is  con- 
tinually relied  on  in  modern  conveyancing  ;  and  it  may 
now  be  accomplished  by  a  deed  of  grant  in  the  same 
manner  as  it  might  have  been  before  effected  by  a  lease 
A  man  cannot  and  release.  It  has  been  found  particularly  advantageous 
himself  alone.  ^^  ^  means  for  avoiding  a  rule  of  law,  that  a  man  cannot 
make  any  conveyance  to  himself ;  thus  if  it  were  wished 
to  make  a  conveyance  of  lands  from  A.,  a  person  solely 
seised,  to  A,  and  B.  jointly,  this  operation  could  not, 
before  the  Statute  of  Uses,  have  been  effected  by  less 
than  two  conveyances  ;  for  a  conveyance  from  A.  directly 
to  A.  and  B.  would  have  passed  the  whole  estate  solely 
to  B.  iq).  It  would,  therefore,  have  been  requisite  for 
A.  to  make  a  conveyance  to  a  third  person,  and  for  such 
person  then  to  re-convey  to  A.  and  B.  jointly.  And  this 
was  the  method  actually  adopted,  under  similar  circum- 
stances, with  respect  to  leasehold  estates  and  personal 
property,  which  are  not  effected  l)y  the  Statute  of  Uses, 
until  an  Act  of  1859  enabled  any  person  to  assign 
leasehold  or  personal  property  to  himself  jointly  with 
another  (r) ;  but  this  Act  did  not  extend  to  freeholds. 


{p)  See  ante,  p.  171. 

Iq)  Perkins,  s.  203.  So  a  man 
cannot  eovenant  to  pay  money  to 
liiniself  and  another  on  a  joint 
aeconnt  ;  Faidkner  v.  Lowf,  2 
Ex.   595  ;   nor  ean   Xwo   or  more 


make  a  valid  covenant  with  one 
of  tliemsulves  ;  Bmjct  v.  Edbrookc, 
1903,  1  Ch.  836. 

(r)  Stat.  22  &  23  Vict.  c.  35, 
s.  21  ;  see  "Wms.  Conv.  Stat. 
224. 
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If  the  estate  were  freehold,  i^reviously  to  the  year  1882, 
A.  must  have  conveyed  to  B.  and  his  heirs,  to  the  use 
of  A.  and  B.  and  their  heirs  ;  and  a  joint  estate  in  fee 
simple  would  have  immediately  vested  in  them  both. 
In  conveyances  made  after  1881,  the  like  result  may  be 
obtained  without  the  aid  of  the  Statute  of  Uses.     For  But  a  man 
by  the  Conveyancing  Act  of  1881  (,s) ,  freehold  land  may  ;"y^f^°Jhokls" 
now  be  conveyed  by  a  person  to  himself  jointly  2vith  to  himself 
another  person  by  the  like  means  by  which  it  might  be  'a,[other';'  ' 
conveyed  by  him  to  another  person.     But  this  enact- 
ment does  not  enable  a  man  to  make  an}'  conve3'ance  to 
himself  otherwise  than  jointli/    iritJt    another  person. 
Suppose,  then,  a  person  should  wish  to  convey  a  freehold 
estate  to  another,  reserving  to  himself  a  life  interest, — 
without  the  aid  of  the  Statute  of  Uses  he  would  be 
unable  to  accomplish  this  result  by  a  single  deed  (0- 
But,  by  means  of  the  statute,  he  may  make  a  conveyance  -inti  may 
of  the  property  to  the  other  and  his  heirs,  to  the  use  of  another  to  his 
himself  (the  conveying  party)  for  his  life,  and  from  and  *^^^"  "*^'''- 
immediately  after  his  decease,  to  tlie  use  of  the  other 
and  his  heirs  and  assigns,  or  in  fee  simple  {u).    By  this 
means  the  conveying  party  will  at  once  l)ecome  seised  of 
an  estate  only  for  his  life,  and  after  his  decease  an  estate 
in  fee  simple  will  remain  for  the  other. 

The  consideration  of  the  form  of  a  deed  of  grant  is  ^"^""  '^^  -^ 
reserved  for  a  subsequent  chapter  {x).  But  it  may  be  a 
help  to  the  student  to  turn  to  that  chapter  now,  and 
peruse  the  precedents  of  purchase  deeds  there  given. 
He  may  not  see  the  reason  for  every  expression  used  in 
these  deeds  ;  but  he  will  understand  the  gist  of  them  ; 
and  it  will  quicken  the  knowledge  he  has  already  acquired 
to  see  how  a  grant  of  land  is  made  in  practice. 

(s)  Stat.     44    &  45    Vict.    c.  v,  Jones,  13  M.  <V  W.  .'■)34. 

41,    s.    50;    Wins.  Oouv.    Stat.  (it)  See  a/i^^  l)p.  145,  202. 

223.  (a-)  Pout,  Part  VI. 

(0  Perk.  ss.   704,  705  ;    Youde 
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Conveyance 
of  lands  in 
Middlesex 
and  York- 
shire. 


Notice  of 

unregistered 

assurance. 


In  order  to  make  a  complete  and  unavoidable  convey- 
ance of  lands  situate  in  Middlesex  or  Yorkshire  (including 
the  town  and  county  of  Kingston-upon-Hull)  a  memorial 
of  the  deed  of  conveyance  must  be  duly  registered  in 
the  county  register.  The  registration  of  deeds  affecting 
lands  in  these  counties  was  rendered  necessary  by  stat- 
utes of  the  reigns  of  Anne  and  George  II.  (//).  These 
Acts  provided  that  all  deeds  should  be  adjudged  fraudu- 
lent and  void  against  any  subsequent  purchaser  or  mort- 
gagee for  valuable  consideration,  unless  a  memorial  of 
such  deeds  were  duly  registered  before  the  registering  of 
the  memorial  of  the  deed  under  which  such  subsequent 
purchaser  or  mortgagee  should  claim.  The  Courts  of 
Equity,  however,  held  that  a  purchaser  or  mortgagee  of 
land  in  a  register  county,  who  had  had  clear  previous 
notice  of  a  prior  unregistered  assurance  affecting  the 
same  land,  and  yet  registered  his  own  deed  before  the 
other,  should  not  be  permitted  to  gain  any  priority  over 
the  persons  claiming  under  the  previous  assurance  with 
regard  to  the  cquitahlc  estate  in  the  land;  but  should 
hold  the  lef/al  estate  which  he  acquired  by  priority  of 
registration,  as  a  trustee  for  such  other  persons  (z). 
And  this  doctrine  of  equity  still  prevails  with  respect 
to  land  in  Middlesex.  But  with  respect  to  land  in 
Yorkshire  and  Kingston-upon-Hull,  it  is  now  enacted 
in  the  Yorkshire  Eegistries  Act,  1884  (a),  which  has 


(y)  Stat.  7  Anne,  c.  20,  for 
Middlesex ;  the  Act  does  not  ex- 
tend to  chambers  in  Serjeants' 
Inn,  the  Inns  of  Court,  or  Inns 
of  Chancer}'  (s.  17),  and  has  no 
application  to  the  City  of  London  ; 
Sug.  V.  k  P.  732.  The  Middlesex 
register  was  transferred  to  the 
Land  Registry  Office  by  stat. 
54  &  55  Vict.  c.  64  ;  see  Rules 
thereunder,  W'.  N.,  13th  Feb., 
1892.  Stats.  2  &  3  Anne,  c.  4  ; 
6  Anne,  c.  20  (5  Anne,  c.  18,  in 
Rulfhead),  for  the  "West  Riding 
of  Yorkshire ;  6  Anne,  c.  62 
(6  Anne,  c.  35,  in  Rutihead),  for 


the  Ea.st  Riding  and  Kingston- 
upon-Hull  ;  and  8  Geo.  II.  c.  6, 
for  the  North  Riding.  All  the 
Y^'orkshire  Acts  were  repealed  and 
replaced  by  stat.  47  k  48  Vict, 
c.  54.  The  deeds  must  be  first 
duly  stamped  ;  stat.  54  &  55  Vict, 
c.  39,  s.  17,  replacing  33  &  34  Vict, 
c.  97   s.  22. 

'  (z)  See  Wms.  Conv.  Stat.  23  ; 
Le  Neve  v.  Le  Neve,  2  White  & 
Tudor,  Leading  Cases  in  Equity, 
32,  45—48,  5tli  ed.  ;  Holland  v. 
Hart,  L.  R.  6  Ch.  678  ;  ante, 
p.  178. 

(rt)  Stat.  47  k  48  Vict.  c.  54, 
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repealed  and  replaced  the  former  Registry  Acts  for  those 
places,  that  all  assurances  (h)  affecting  lands  in  those 
Ijlaces  may  he  registered  under  the  Act ;  and  that  all 
assurances  entitled  to  be  registered  under  this  Act  shall 
have  priority  according  to  the  date  of  registration  (c)  ; 
and  that  all  priorities  given  by  this  Act  shall  have  full 
effect  in  all  Courts,  except  in  cases  of  actual  fraud,  and 
all  persons  claiming  thereunder  any  legal  or  equitable 
interests,  shall  be  entitled  to  corresponding  priorities, 
and  no  such  person  shall  lose  any  such  priority  merely  in 
consequence  of  his  having  been  affected  with  actual  or 
constructive  notice,  except  in  cases  of  actual  fraud  {<I). 
This  enactment  appears  to  displace  the  former  doctrine 
of  equity  with  regard  to  lands  in  Yorkshire,  thus  ren- 
dering registration  even  more  essential  than  before. 
Conveyances  of  lands  forming  part  of  the  great  level  of 
the  fens,  called  Bedford  Level,  are  also  required  to  ])e 
registered  in  the  Bedford  Level  Office  (e) ;  but  the  con-  Bedford 
struction  which  has  been  put  on  the  statute,  by  which  -^^^^  • 
such  registration  is  required,  prevents  any  priority  of 
interest  from  being  gained  by  priority  of  registration  (/). 

The  Land  Transfer  Act,  1897  (.'/),  provided  that  the  Limds  in  a 

Queen  may  by  Order  in  Council  declare,  as  respects  any  J^^lt^stmHorf^^ 

county  or  part  of  a  county  mentioned  or  defined  in  the  of  title  is 

Order,  that,  on  and  after  a  day  specified  in  the  Order,  on^ale.^*^^^ 
registration  of  title  to  land  is  to  be  compulsory  on  sale, 
and  thereupon  a  person  shall  not,  under  any  conveyance 

ss.    4,    14,   as   ameiuled  by  stat.  the     caveat    to     the     other,    his 

48  &  49  Vict.  c.  26,  s.  4.  rejjresentatives     or     assigns,     be 

(6)  See    Rodyer    v.    Harrison,  duly    registered,    such   assurance 

1893,  IQ.  H.  161.  shall  have  i)riority  as  thongli  it 

(';)  By    Stat.    48    k    49    Vict.  had  been    rei^istered   on  the  date 

c.   26,  s.  3,  a  caveat  in  favour  of  of  registration  of  the  caveat. 

any    person    may    be    registered  {d)  See     Jln/lison    v.     Hobson, 

with    respect    to    any    lands    in  1896,  2  Cli.  403. 

Yorkshire  by  any  person  claim-  («)  Stat.  15  Car.  II.  c.  17,  s.  8. 

ing  to  be  entitled  to  any  interest  (/)    jrHlis  v.   Brown,  10  Sim. 

tlierein  ;  and  if,  while  the  carrat  127. 

remains   in    force,    an    assurance  (.7)  Stat.  60  i;  61  Vict.  c.    65, 

of  tlio    lauds    from    the    giver   of  s.  20. 
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on  sale  (//)  executed  on  or  after  the  day  so  specified, 
acquire  the  legal  estate  in  any  freehold  land  in  that 
county,  or  part  of  a  county,  unless  or  until  he  is  registered 
as  proprietor  of  the  land.  Orders  in  Council  have  since 
been  made  under  this  provision  with  respect  to  the  county 
and  city  of  London  (/).  When,  therefore,  a  conveyance  on 
sale  of  lands  there  situate  has  been  or  shall  be  executed 
on  or  after  the  day  on  which  the  Order  took  effect  with 
respect  to  them,  the  same  does  not  pass  the  legal  estate 
in  such  lands  to  the  grantee  unless  or  until  he  is  duly 
registered  as  the  proprietor  thereof  under  the  Land 
Transfer  Acts,  1875  and  1897  0')-  Registration  of  title 
under  these  Acts  and  the  means  of  conveying  registered 
land  are  explained  in  a  subsequent  part  of  this  book  (A) . 
The  above  stated  provision  of  the  Act  of  1897  does  not 
appear  to  affect  any  other  conveyance  of  lands  situate  in 
the  district,  to  which  the  Order  applies,  than  a  convey- 
ance on  sale  (/),  or  in  the  case  of  a  sale  to  j^revent  the 
equitable  estate  in  the  lands  sold  from  passing  to  the 
purchaser  (/^O-  Lands  situate  within  the  jurisdiction 
of  the  Middlesex  Registry  {n)  become  exempt  from  such 
jurisdiction  on  being  registered  under  the  Land  Transfer 

(Ji)  Here  iiieauing  any  instru-  c.  120,  Sched.  A.  B.  k  C. 
iiieiit  executed  on  sale  by  virtue  ( j)  Stats.  38  &  39  Vict.  c.  87  ; 
■\vliereof  there  is  conferred  or  com-  60  &:  61  Vict.  c.  65. 
pleted   a   title    under  which   an  (k)  Post,  Part  VII. 
ap])lication    for     registration    as  {I)  Sale   is   the   convej'ance   of 
first  proprietor  of  land   maj'  be  lands  or  other  property  in   con- 
made    under   the  Land    Transfer  sideration    of  the    payment   of  a 
Act,    1875  ;  stat.   60  &  61  Vict.  price  in  money.     A  conveyance  ot 
c.  65,  s.  20(2)  ;  seepost,  Part.  VII.  lands  by  way  of  exchange,  parti- 

(i)  See  W.  N.,  23rd  July  and  tion,  family  .settlement,  voluntary 
29th  Oct.,  1898,  9th  Dec.  1899,  gift,  or  mortgage  is  not  a  con- 
23rd  March  and  21st  Dec. ,  1901,  veyance  on  sale.  See  Coats  v. 
l.")tli  March,  1902.  The  Order  CoDimissioners  of  Inland  Revenue, 
took  effect  at  different  dates  from  1897,  1  Q.  B.  778,  783  ;  Payne  v. 
thelstJan.,  1899,  tothelstXov.,  Cork  Co.,  Ltd.,  1900,  1  Ch.  308, 
1900,  as  to  various  parts  of  the  314  ;  McQueen  v.  Farquhar,  11 
county  of  London,  and  finally  Ves.  467  ;  a7ite,  pp.  78,  100,  117, 
came  into  operation  as  to  the  city  141,  156  ;  post,  Part  IV.  Ch.  ii. 
of  London  on  the  1st  July,  1902  ;  (wi)  A7ite,  p.  182. 
see  1  Wms.  V.  k  P.  369,  n.  (k').  (71)  See  ante,  p.  206,  n.  (y). 
As'  to  what  is  the  county  of  Lands  taken  in  1888  from  Mid- 
London,  see  stats.  51  &  52  Vict.  dlesex  to  make  up  the  count}'  of 
c.  41,  ss.  40,  100  ;  18  &  19  Vict.  London  remained  subject  to  this 


OF    A    MODEEN   CONVEYANCE. 


209' 


Acts,  1875  and  1897,  and  no  document  relating  to  such 
lands  and  executed  after  such  registration  need  be 
registered  in  the  county  register  (o). 

A  lease  and  release  was  said  to  be  an  innocent 
conveyance ;  for  when,  by  means  of  the  lease  and  the 
Statute  of  Uses,  the  purchaser  had  once  been  put  into 
possession,  he  obtained  the  fee  simple  by  the  release ; 
and  a  release  never  operates  by  wrong,  as  a  feoffment 
occasionally  did  (p),  but  simply  passes  that  which  may 
lawfully  and  rightly  be  conveyed  (q).  The  same  rule  is 
applicable  to  a  deed  of  grant  (/■).  Thus,  if  a  tenant 
merely  for  his  own  life  should,  by  a  lease  and  release, 
or  by  a  grant,  purport  to  convey  to  another  an  estate  in 
fee  simple,  his  own  life  interest  only  would  jjass,  and 
no  injury  would  be  done  to  the  reversioner.  The  word 
giroit  is  the  proper  and  technical  term  to  be  employed 
in  a  deed  of  grant  (-s),  but  its  employment  is  not 
absolutely  necessary ;  for  it  has  been  held  that  other 
words  indicating  an  intention  to  grant  will  answer  the 
jDurpose  {t).  And  by  the  Conveyancing  Act  of  1881  (»), 
it  is  declared  that  the  use  of  the  word  grant  is  not 
necessary  in  order  to  convey  tenements  or  hereditaments, 
corporeal  or  incorporeal. 

It  will  be  seen  then  that  the  conveyance  of  a  freehold 
estate  at  law  is  still  a  formal  matter:  though  the  chief 
requisite  in  this  respect  is  now  a  deed,  and  not  delivery 
of  possession,  as  was  the  case  at  common  law  (x).  Nor 
will  an  informal  expression  of  intention  ever  suffice  to 
transfer  a  legal  estate  of  freehold  (//).  Since  it  was 
enacted  in  1845  that  corporeal  hereditaments  should 


Lease  and 
release  an 
innocent  con- 
veyance. 


So  a  CTant. 


Wonl  (iruiif. 


Conveyance 

of  f loehokls 
still  a  formal 
matter. 


jurisdiction  ;  see  stat.  51  &  .'52 
Vict.  c.   41,  s.    96  ;   ante,  n.  (0- 

(o)  Stat.  38  k  3!)  Vict.  c.  87, 
s.  127  ;  M  k  r>C,  Vict.  c.  64,  First 
Sched.  §  14  :  Land  Transfer  Rules. 
1903,  r.  28. 

{p)  Ante,  p.  147. 

(7)  Litt.  s.  600. 

(r)  Litt.  ss.  616,  617. 

W.R.P. 


(.•>)  Slicp.  Toncli.  229. 

(/)  Shore  V.  Pincke,  f,  T.  K. 
124  ;  Haiijerslon  v.  Uanbury,  b 
IJ.  k  C.  101. 

((«)  St:it.  44  &  4.')  Viit.  c.  41, 
s.  49. 

(.r)  Ante,   p.  114. 

(!/■)  Ante,  p.  14;;.  As  to  the 
cflocl     wliii-h     sudi     cxprt'ssioiis 

14 


sale, 
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lie  in  grant  as  well  as  in  livery,  it  has  been  the  regular 
practice  to  convey  freeholds  by  deed  of  grant  (^).  It 
should  be  noted,  however,  that  other  methods  of  con- 
veyance may  still  be  employed,  though  in  practice  they 

Feoffiueiii,  seldom  are.  Thus  a  feoffment  with  livery  of  seisin 
may  still  be  made.  But  as  a  feoffment  must  now  be 
evidenced  by  deed,  unless  made  by  an  infant  under  a 
custom  (r/),  it  would  only  give  extra  trouble  to  use  it. 
A  feoffment  by  an  infant  under  the  custom  of  gavel- 
kind (h)  is  perhaps  the  only  case  in  which  this  mode  of 
assurance  is  now  used  in  practice.  In  this  case  the 
freehold  may  be  conveyed  without  deed  ;  but  the  feoff- 
ment must  be  put  into  writing  and  signed  by  the  infant 
to  satisfy  the  Statute  of  Frauds  (c) ;  and  formal  livery 
of  seisin  must  be  made  by  the  infant  in  person  (d).    So 

Bargain  and  an  estate  in  fee  simple  may  be  conve^'ed  by  deed  of 
bargain  and  sale  duly  enrolled  pursuant  to  the  statute 
of  Henry  VIII.  already  mentioned  (e).  But  this  assur- 
ance is  now  hardly  ever  employed  (/) :  though  it  has 
the  advantage  that  an  office  copy  of  the  inrolment  of  a 
bargain  and  sale  is  as  good  evidence  as  the  original 
deed(5f).  When  a  bargain  and  sale  is  employed,  the 
whole  legal  estate  in  fee  simple  passes,  as  we  have 
seen  (/O,  by  means  of  the  Statute  of  Uses, — the  bargainor 

niav   have    in  equity,    see    ante,  Lancaster   or   Durham    Court   of 

pp.'lSl,  182,  186.  Chancery  ;    stat.    5    Eliz.    c.    '26, 

{z)  Davidson,  Piec.  Conv.  vol.  which   also    permitted   inrolment 

ii.,  part  i.,  p.  176,  4th  ed.  in  the  palatine  courts  of  Chester, 

(a)  Ante,  d.  154.  until  they  were  abolished  b}'  11 

(b)  Ante,  p.  59.  Geo.  IV.  and  1  W'ill.   IV.  c.  70. 

(c)  Ante,  p.  154.  Under  the  old  Yorkshire  Registry 
{d)  Davidson,  Prec.  Conv.  vol.  Acts,   inrolment  might   be  made 

ii.,  part  i.,  pp.   177,  244.  4th  ed.  in  the   county  registers  :    5   &  6 

See   Be  Maskell  mid  Goldfinch's  Anne,  c.  18,  s.  1  ;  6  Anne,  c.  35, 

Contract,  1895,  2  Ch.  525.  "  ss.    16,   17,  34  ;  8  Geo.  II.  c.   6, 

(e)  Ante,    p.     198.       In   some  s.   21  ;  but  no  similar  provisions 

cities    and    boroughs    the   inrol-  are  contained    in    the   Yorkshire 

ment   of    bargains   and    sales    is  Registries  Act,  1884. 
made    by  the    mayors    or   other  (/)  Davidson,  Prec.  Conv.  vol. 

officers:     stat.    27"   Hen.     YIII.  ii.,  part  i.,  ]\  179,  4th  ed. 
c.    16,    s.    2.       Of  lands   in   the  {,()  Stat.   10  Anne,  c.   28  (c.  IS 

<-ounties    of    Lancaster    or    Dur-  in  RulUiead),  s.  3. 
iiam    it    may    be    made    iu    the  (/(}  Ante,  pp.  197,  198,  &u.  {o). 
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Coveuant  to 
stand  seised. 


becoming  seised  to  the  use  of  the  bargainee  and  his  heirs. 
A  bargain  and  sale,  therefore,  cannot,  Kke  a  lease  and  Uaigain  and 
release,  or  a  grant,  be  made  to  one  person  to  the  use  of  nlade^o^oue^^ 
another;  for,  the  whole  force  of  the  Statute  of  Uses  is  peison  to 
already  exhausted  in  transferring  the  legal  estate  in  fee  another. 
simple  to  the  bargainee ;  so  that  the  use  declared  would 
be  a  use  upon  a  use,  void  at  law,  though  valid  in  equit}-  (■/) . 
Similar  to  a  bargain  and  sale  is  another  method  of  con- 
veyance occasionally,  though  very  rarely  employed, 
namely,  a  curenaxt  to  Htancl  seised  of  land  to  the  use 
of  another,  in  consideration  of  blood  or  marriage.  This 
is  also  an  assurance  by  means  of  the  Statute  of  Uses  ; 
for  when  such  a  covenant  is  made,  the  legal  estate  in 
the  land  passes  at  once  to  the  covenantee  under  the 
Statute.  No  inrolment  of  the  deed  of  covenant  is 
necessary ;  for  the  statute  requiring  the  inrolment  of 
bargains  and  sales  extends  only  to  bargains  for  valuable 
consideration,  which  the  consideration  of  relationshij)  by 
blood  or  marriage  is  not  (A).  This  is  perhaps  the  only 
instance  in  which  such  a  consideration  is  of  any  effect 
in  law(0-  And  it  may  be  noted  that  a  deed,  in  which 
such  a  consideration  is  expressed,  may  take  effect  as  a 
covenant  to  stand  seised,  though  it  be  in  the  form  of  a 
grant  or  other  assurance  {m).  Again,  a  release  is  still  iitiease. 
an  appropriate  method  of  conveying  an  estate  from  a 
freeholder  to  any  one,  who  with  his  privity  is  in  actual 
possession  of  the  land,  either  by  entry  or  under  the 
Statute  of  Uses  {n).  And  a  conlirmation  b}'  the  rightful  Coniiriuatioa 
owner  of  land  to  any  one,  who  is  actually  jjossessed  of 
it,  has  the  same  effect  as  of  old  {o).  But,  as  has  been 
explained,  these  are  properly  cases  of  the  conveyance  of 


(t)  Antr,  pp.  17t),  177. 

[k)  An  iiitiMided  niarrijige  is  a 
valuable  considoratioii,  Ixit  not 
tlie  mere  fact  of  rclatioiishiii  h}- 
inairiaffe. 

{I)  Wms.  Pits.  Prop.  If.O, 
i\.  (q),  loth  cd. 

{?«)  Sim  JJuc d.  Dait icily.  JFovd- 


ruffe,  10  M.  k  W.  6()S  ;  Doc  d. 
Starlhui  v.  rrincc,  15  Jin-.  (332; 
Pre.st.  Abst.  i.  70—72,  ill.  Vl\, 
122,  1S7  :  ^\'iIliaIlls  on  Seisin, 
145. 

00  Ante,  pp.  l'>tJ,  11*6. 

(o)  Anlc,  I).  15(5. 

U— 2 
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Exchange. 


Surrender. 


incorporeal  liereditaments,  which  always  lay  in  grant(j;) . 
So  that  a  deed  expressed  in  terms  of  grant  might  always 
take  effect  as  a  release  or  confirmation  (q).  Of  course, 
now  that  corporeal  hereditaments  lie  in  grant  as  well  as 
incorporeal,  it  would  be  purely  superfluous  to  gain 
possession  under  a  lease,  or  to  make  an  entry,  for  the 
mere  purpose  of  receiving  a  release  or  confirmation  from 
the  freeholder  in  fee.  An  exchange  of  lands  (>■)  is  now 
carried  out  by  deed  of  grant  (s),  or  else  by  order  of  the 
Board  of  Agriculture  operating  under  the  Inclosure  Acts 
in  the  same  manner  as  an  order  for  partition  (t).  As  we 
have  seen,  the  surrender  of  any  estate  (not  being  copy- 
hold or  customary')  must  now  be  made  by  deed,  except 
in  the  case  of  a  surrender  b}^  operation  of  law  (»)• 


Conveyance 
under  powers. 


In  addition  to  all  these  methods  of  conveyance,  by 
which  the  right  of  alienation  incideyit  to  an  estate  in  land 
may  be  exercised  (x),  an  estate  of  freehold  may  be  con- 
veyed by  the  exercise  of  a  power  of  appointment  or  of 
a  statutory  power.  Mention  has  already  been  made  of 
conveyance  under  powers  (?/),  and  more  will  be  said  on 
this  subject  in  a  future  chapter  {^).  There  are  also- 
various  statutory  methods  of  conve^ang  lands  registered 
under  the  Land  Transfer  Acts,  1875  and  1897 :  and  these 
demand  notice,  now  that  registration  has  been  made  com- 
pulsory in  the  Metropolis  («) ;  but  they  are  reserved  for 
subsequent  consideration  (b).  The  student,  indeed,  can 
never  be  too  careful  to  avoid  supposing  that,  when  he  has 
read  a  chapter  of  the  present,  or  any  other  elementary 
work,  he  is  therefore  acquainted  with  all  that  is  to  be 
known  on  the  subject.  To  place  himina  jiosition  to  com- 
prehend more  is  all  that  can  be  attempted  in  a  first  book^ 


{p)  Anie,])p.  156,  196. 
■    {q)  Litt.    s,     531  ;     Co. 
301  b. 

(i-)  Ante,  p.  156. 

(s)  1      Key      & 
Prec.  Conv.  700  sq 

{t)  Ante,  p.  141. 


Litt. 


Elpliin.stoui', 
4th  ed. 


(m)  Ante,  )i.  156  &  n.  {s). 

Ix)  Ante.  i)p.  65—73,  145,  146. 

(v)  Ante,  p.  117. 

(~)  Fosf,  Part  II.,  Ch.  iii 

(«)  Ante,  V.  208. 

{!>)  Post,  Part  VII. 
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Having  examined  the  means  of  conveying  a  freehold 
estate  hetween  Hving  persons,  we  will  now  proceed  to 
consider  the  subject  of  succession  after  death.  This 
can,  of  course,  only  take  place  in  the  case  of  a  freehold 
estate  in  fee  or  in  tail.  Succession  to  a  freehold  in  fee 
may  be  upon  intestacy  or  under  a  will:  but  the  succes- 
sion to  an  estate  tail  cannot  be  affected  by  the  tenant's 
will,  as  we  have  seen  (a).  At  the  present  day,  it  is 
perhaps  exceptional  for  a  man  to  become  entitled  to  a 
freehold  in  fee,  as  heir,  upon  the  death  of  a  former 
tenant  intestate  (/>).  But  as  this  is  a  more  ancient 
method  of  acquiring  title  than  to  take  lands  by  devise 
under  the  tenant's  last  will,  we  will  investigate  the  law  of 
succession  upon  intestacy  before  examining  that  of  con- 
veyance by  will.  In  the  first  place,  however,  we  must  Land  Transfer 
advert  to  the  statute  already  noticed  (c),  whereby  the  title  ^'^^^>  ^  ''^''*^- 
of  an  heir  or  a  devisee,  though  not  destroyed,  is  in  effect 
postponed  to  the  interest  in  a  man's  real  estate  thereby  Devolution  of 
given  to  his  executors  or  administrator  on  his  death.      ''^•''^  estate  to 

^  the  executors 

,  By  the  Land  Transfer  Act,  1897(^0,  "  whei-e  real  "i"  =^'i"'i°i«- 
estate  is  vested  in  any  person  without  a  right  in  any 
other  person  to  take  by  survivorship  (^'),  it  shall  on  his 
death,  notwithstanding  any  testamentary  disposition, 
devolve  to  and  become  vested  in  his  personal  representa- 
tives or  representative  from  time  to  time  as  if  it  were  a 
chattel  real  vesting  in  them  or  him."    This  enactment 


trator. 


(a)  Aiilr,  p.  105. 

(b)  Si'c  ante,  ]).  S'>. 

(c)  Ante,  jip.  29,  57,  74,  84,85, 
109,  l:n,  137,  183,  187,  202. 


{d)  Stat.   60  A:  Gl    Viet.  c.  (3.'>, 
(f)  Sec  ante,  \k  130. 
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applies  only  in  cases  of  death  after  the  year  1897  (,/'). 
The  Act  appears  to  apply  to  real  estate  so  vesting  in  the 
personal  representatives  all  the  rules  of  law  relating  to 
chattels  real  vesting  in  them  at  common  law  ;  and  it 
gives  them  the  same  powers,  rights,  duties,  and  lia- 
bilities in  respect  of  the  deceased  person's  real  estate 
as  they  have  by  law  with  regard  to  his  chattels  real^ 
save  that  it  j^rohibits  some  or  one  only  of  several  joint 
personal  representatives  from  selling  or  transferring  real 
estate  without  the  authority  of  the  Court  (_r/).  It  makes 
real  estate  liable  to  be  administered  for  payment  of  the 
deceased  person's  funeral  and  testamentary^  or  adminis- 
tration expenses  and  debts  (/<)  in  the  same  manner  as 
personal  estate,  but  without  altering  the  order  in  which 
realty  and  personalty  were  previously  applicable  for  such 
purjDoses  (i),  or  the  liability  of  real  estate  to  be  charged 
with  the  payment  of  legacies  {]}.  And  it  provides  that 
subject  to  these  powers,  rights,  duties  and  liabilities, 
the  personal  representatives  shall  hold  the  real  estate 
as  trustees  for  the  persons  by  law  beneficially  entitled 
thereto,  and  those  persons  shall  have  the  same  power 
of  requiring  a  transfer  of  real  estate  as  persons  bene- 
ficially entitled  to  personal  estate  have  of  requiring  a 
transfer  of  such  personal  estate  (A).  To  enable  the 
student  to  understand  these  enactments,  some  further 
account  must  be  given  of  an  exeautor's  or  administrator's 
position  with  regard  to  personalty. 

Personal  re-  A  dead  man's  personal  representatives  are  his  execu- 

presentatives.    ^.^^.^  ^^,  administrators  (/) ,  for  they  represent  his  jjcrsona  in 

law  for  the  purj)0se  of  suing  or  being  sued  on  liabilities 

(/)  Sects.  1  (2),  25.  real    estate,    unless   the    testator 

(g)  Sect.  2  (2).  lias       expressly      or       iiupliedlj' 

(h)  See  mile,   pp.    29,    81,   ami  eliargeil  his  real  estate  with  the 

post,  Cli.  xi.  payment  of  liis  legacies  ;  1  Jann. 

(i)  Re  Joiicx,   1902,    1   Cii.  92.  Wills,   1408—1416,  5th  ed.  :    Re 

See  post,  Ch.  xi.  JJawdiu,    1894.    1    Hi.    693;    Re 

U)  Stat.  60  &  61  Viet.  c.  65,  Boards,  1895,  1  Ch.  499. 

s.  2  (3").     Pecuniary  legacies  aie  (k)  Sect.  2  (1). 

])riniiuily  payahle  out  of  person-  (/)  Stat.   60  &,  61  Viet.    c.   65, 

;iltY,  iind  aie  not  payable  out  of  s.  24  (2). 
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incurred  to  or  by  liira  in  his  lifetime  {)n).  Executors, 
as  we  have  seen  (u),  are  the  persons  appointed  by  a 
testator  to  carry  out  his  will :  an  administrator  is  the 
person  appointed,  formerly  by  the  ordinary,  afterwards 
by  the  Court  of  Probate,  and  now  by  the  High  Court  of 
Justice,  to  administer  the  personal  effects  of  a  person 
who  has  died  intestate  (o).  Executors  and  administra- 
tors are  alike  in  this,  that  the  whole  of  the  dead  man's 
personal  estate,  including  his  chattels  real,  vests  abso- 
lutely in  them  at  law,  as  to  executors,  immediately  upon 
the  testator's  death,  as  to  an  administrator  upon  his 
'  appointment  (p)  ;  and  that  their  duty  is  to  apply  the 
property  so  vested  in  them  in  payment  of  the  deceased 
•  person's  funeral  and  testamentary  or  administration 
I  expenses  and  debts,  and  then  to  dispose  of  the  surplus 
\.  according  to  tlie  directions  of  the  will,  if  a  will  were 
I  left,  or  if  not,  according  to  the  Statutes  of  Distribution  (7).  |^^-tAo^-«rv^w\,- 
For  the  purpose  of  raising  mone^'  to  payTTeTTEsTexpenses  KxL'cutor's 
and  pecuniary  legacies,  an  executor  is  empowered  by  "i-ah^i'-s  power 
law  to  sell  or  mortgage  all  or  any  part  of  the  dead  man's  of  disposition, 
chattels;  and  an  administrator  has  the  same  power  for 
the  like  purposes.  ]3ut  no  i)urchaser  or  mortgagee  from 
an  executor  or  administrator  at  any  time  after  the  death 
is  bound  to  inquire  whether  any  debts  remain  unpaid, 
or  for  what  purpose  the  sale  is  made,  or  concerning  the 
application  of  the  money  raised ;  for  it  is  presumed,  in 
the  absence  of  evidence  to  the  contrary  (/■) ,  that  the  exe- 
cutor or  administrator  is  acting  in  the  pi'()i)er  discharge 
of  his  otlice,  and  his  receipt  alone  is  a  good  discharge  (s). 

(m)  Wins.  Exois.    i.    7S5— 78i»,  (j^)  Ihid.  42-_',  Au\. 

ii.  1129,  1721  sq.,  7tii  ed.  ;  i.  604  (q)  Anh;    ]>p.    21,    2i),   n.    (n)  ; 

—606.  890,  ii.  1346,  10th  ed.  ;  2  Wins.  IV-is.  Prop.  432  .vy.,  454  .S7., 

Jann.  Wills,  9.".7,  otli  ed.  ;  Wins,  15tli  ed. 

Pers.  ri()p.29,  &n.  (//),  1.5tlicd.  ;  (?•)   See    lir    VcnrIVs  Confrnct, 

ami  sc>i  Ji'c  Parker's  Trusla,  1894,  1903,  1  Cli.  6.".. 

1  Ch.  707,  721,  722  ;    Jic  Cuhni's  (,s)  Wm.s.    E.\.«rs.    ii.    932.    7tli 

Executory      .t-      London      Cokii/i/  ed.  ;  i.  700,  Idtli  ed.  ;  Wins.  I'er.s. 

Council,  1902,  1  L'ii.  187.  Prop.    432,    4r.4,     Ifdli    ed.  ;    Jir 

(n)  v/h/c,  ])p.  20, -Jl.^  11.  (w)-  Whislln;    Sf.    Cli.    D.    .')61  ;    V.V 

{(j)  Wins.  Pels.  I'lop.  422,452,  Vtuii  tC-  Furze's  Ctmtrnct,    1894, 

15th  ed.  2(.'h.  101. 
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Probate  of 
will. 


Letters  of 
administra- 
tion. 

Renunciation 
of  probate. 


Every  will  of  personalty  is  required  to  be  proved  in 
the  High  Court  of  Justice,  which  in  1875  succeeded  to 
the  jurisdiction  in  this  respect  exercised,  formerly  by 
the  Ecclesiastical  Courts,  and  after  1857  by  the  Court 
of  Probate  (0  ;  and  the  copy  of  the  will  delivered  to  the 
executor  by  the  Court  (called  the  probate  copy  or  the 
probate  (//))  is  the  only  legal  evidence  of  his  right  to 
intermeddle  with  the  estate.  But  an  executor  derives 
his  title  from  the  will,  not  from  the  probate  thereof  :  the 
personal  estate  passes  to  him  directly,  immediately  on 
the  testator's  death,  and  he  can  perform  any  ordinary  act 
of  administration,  such  as  selling  any  part  of  the  effects, 
before  probate  (r).  An  administrator's  title  is  derived 
solely  from  the  grant  of  administration  made  to  him  by 
the  Court,  before  which  he  has  no  legal  interest  what- 
ever in  the  intestate's  property  (x)  :  but  after  the  grant 
has  been  made,  his  title  to  the  intestate's  personal  and 
real  estate  relates  back  to  the  day  of  the  death  (w) .  The 
proper  evidence  of  his  title  is  the  letters  of  administra- 
tion by  which  the  grant  is  made  U).  One  appointed 
executor  is  not  obliged  to  accept  office :  he  may  renounce 
probate,  that  is,  signify  to  the  Court  his  refusal  to  act, 
and  thereupon  his  rights  in  respect  of  the  executorship 
will  wholly  cease  (i/).  Where  a  testator  appoints  more 
executors  than  one,  each  of  them  has  an  equal  and  entire 
interest  in  and  power  over  the  whole  personal  estate 
devolving  upon  them,  and  can  therefore  make  a  valid 
disposition  of  the  same  without  the  concurrence  of  the 
others  {z).  And  one  of  several  administrators  appears 
to  have  the  same  power;  though  joint  administrators 


(t)  Ante,  pp.  21,  n.  (m),  164. 

{u)  The  original  will  is  dejjo- 
sited  in  Court. 

(v)  1  AVnis.  Exors.  293,  302, 
629,  7th  ed.  ;  214,  220,  467,  10th 
ed.  ;  Wnis.  Pers.  Prop.  427, 
15th  ed. 

(x)  1  Wms.  Exors.  404,  630, 
7th  ed.  ;  315,  468,  10th  ed.  ; 
Wms.     Pers.     Prop.      451—454, 


15  th  ed. 

(w)  JieFrijse,  1904,  P.  301,  305. 

(y)  Wms.  Pers.  Prop.  430, 
15  th  ed. 

(:;)  Simpso/i  v.  GuUcridgc,  1 
:\ladd.  609  ;  Wms.  Exors.  911, 
946  sq.,  7th  ed.  ;  684,  715  sg-., 
10th  ed.  ;  Wms.  Pers.  Prop.  425, 
15th  ed. 
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are  very  rarely  appointed  (a).     Where  one  of  several 

executors  dies,  the  office  survives  to  those  who  remain  (h); 

but  on  the  death  of  a  sole  or  last  surviving  executor, 

having  proved  the  will  but  not  completely  administered 

the  estate  and  leaving  an  executor, that  executor  becomes 

ipso  facto  the  executor  of  the  original  testator,  and  has 

the  same   interest  in  and    powers  over  the  original 

testator's  chattels  as  his  own  testator  had  (r).    But  the 

office  of  administrator  is  not  so  transmissible.     If  an 

administrator  die  before  his  office  is  discharged,  a  new 

administrator   (called  an  administrator  <le  bonis   non 

administnitis  or  shortly  dc  bonis  non)  must  be  appointed 

by  the  Court ;  and  such  an  administrator  must  also  be 

appointed  if  an  executor  die  intestate  leaving  the  estate 

unadministered.      Also  if  a  testator  omit  to  appoint 

executors,  or  all  his  executors  die  before  him  or  renounce 

probate,  an  administrator  vnin  icstanienio  anncvo  must 

be  appointed  to  act  {d).     Where  any  chattel,  personal 

or  real,  is  specifically  bequeathed  by  will  to  any  person, 

it  passes  nevertheless  to  the  executor  on  the  testator's 

death  and  is  alienable  by  him  equally  with  the  rest  of 

the  testator's  personalty  {e),  and  does  not  vest  in  the 

legatee  until  the  executor  has  signified  his  assent  to  Executors" 

the  bequest ;  and  this  assent  must  not  be  given  until  !|*?°g  \'^ 

the  executor  is  satisfied  that  he  has  sufficient  to  pay  bequest  o£  a 

the  debts  and  expenses  without  having  recourse  to  the 

property  so  bequeathed  (/).    When  this  assent  is  given, 

the  property  bequeathed  vests  at  once  in  the  legatee  at 

law  without  any  further  formality  ('/) .  Before  such  assent 

is  given,  the  specific  legatee,  though  he  has  no  interest  at 

all,  not  even  a  right  to  sue,  at  law,  has  a  right  to  sue  in 

((t)  2    Wins.    Kxois.    950,    7th  ('/)  1  Wins.  Exors.  4HI  s.?.,  7tli 

ihI.  ;  720,  10th  ed.  ;  Wnis.  Wna.  ed.  ;870iv/.,  10th  i-d.  ;  Wins.  IVrs. 

Pro]).  4.^)3,  ]5tli  I'd.  I'lop.  4r.t),  4.57,  I'.tli  od. 

{b)  Wnis.      Pits.      Proji.     42;'),  (c)  Ante,  p.  21  f). 

lotlicd.  (/•)  Wnis.      IVis.      Prop.    423, 

(,c)   1    Wins.    Kxdis.    254,    255,  15th  ed. 
27(i,  282.  91,''),  7th  cd.  :   180,  181,  (7)  li,-     Cii/cn-hoi(x,     1S96,     2 

198,   204,  687,    Kitli    ed.  ;   Wins.  Oh,"  251. 
Pels.  Prop.  424,  15tli  ed. 
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equity  for  the  due  administration  of  the  estate,  so  that 
the  chattels  specifically  hequeathed  shall  be  secured  to 
him;  and  he  has  a  correspondinpj  equita])le  interest  (h) 
tlierein,  of  which  he  can  dis])ose  (sul)ject  of  course  to  the 
liability  to  the  testator's  debts),  and  which  will  devolve 
upon  his  personal  representatives  in  the  event  of  his 
death  after  the  testator  but  before  the  executor  has  signi- 
fied his  assent  (i) .  And  pecuniary  or  residuary  legatees 
and  the  persons  entitled  to  the  effects  of  an  intestate 
under  the  Statutes  of  Distribution  (/.)  have  similar 
equitable  interests  in  their  legacies  or  shares  before 
the  same  are  actually  paid  or  distributed  to  them  (/). 

iMectof  the  Since  the  Land  Transfer  Act,  1897  (ni),  took  effect 
Aet,  1897,  then,  a  man's  real  estate,  including  his  legal  and  equit- 
able estates  in  fee  simple  {it)  or  juir  autre  vie  (o),  vests- 
after  his  death  in  his  executors  or  administrator  in  the 
same  manner  as  a  chattel  real  Q>) ;  and  his  personal 
representatives  have  the  same  power  to  dispose  thereof 
as  they  have  over  chattels  real  vesting  in  them  (q),  save 
that  some  or  one  only  of  several  joint  personal  repre- 
sentatives may  not  sell  or  transfer  real  estate  without 
the  authority  of  the  Court.  AVhere  a  testator  appoints 
several  executors,  his  real  estate  vests  in  all  of  them 
immediately  on  his  death.  If,  however,  there  be 
three  executors  and  one  of  them  do  not  prove  the 
will  and  do  not  renounce  probate  (r),  the  other  two 
cannot  dispose  of  the  real  estate  without  the  concur- 
rence of   the  third  (s) :  but    rerumciation   of   probate 

(A)  Ante,  p.  178.  (q)  Avtc,  p.  215. 

(/)  "WKiitwoitli,  ExHT.s.  66 — 70:  (r)  Some  or  one  only  of  several 

2    "VVms.    Exois.    1372,    7tli  ed.  :  executors   may  prove   a  will,   in.. 

1101;  loth  ed.  ;  Wms.  I'ers.  I'rop.  which  case  if  the  other  or  others 

34,  434,  449,  450.  do  not  renounce  probate,  power 

{k)  Ante,  pp.  21,  29,  n.  (w).  is   reserved  for  him   or  them  to 

{I)  AVnis.  I'ers.  Prop.  449,  4,"iO,  come  in  and  j^rove  the  will.     Sea 

466,  15th  ed.  1  Wms.  Exors.  381,  7th  ed.  ;  295, 

[m)  Ante,  p.  213.  lOth  ed. 

(n)  Ante,  pp.   85,   181.     As  to  (s)  Re    Fawlcji    tt-    London    <£,- 

estates  tail,  see  ante,  ]>.  10!'.  Provincial  Bank,  1900,  1  Ch.  58. 

(o)  Ante.  y..  129.  See'  1    "Wms.    Y.   &   P.    193  and 

(p)  Ante,  Y\\  20,  21,  215.  n.  [q). 
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by  one  appointed  executor  is  equivalent  to  a  disclaimer  of 
any  interest  conferred  by  the  appointment  in  the  testa- 
tor's estate,  real  or  personal  (t).  Subject  to  the  interest 
and  powers  so  given  to  the  dead  man's  personal  represen- 
tatives and  the  liability  of  the  real  estate  to  be  disposed  of 
to  satisfy  his  debts  and  testamentary  or  administration 
expenses,  the  title  of  his  heir  or  devisee  remains.  But  the 
nature  of  that  title  is  changed.  No  longer  does  an  estate 
in  fee  simple  vest  at  law  in  the  heir  or  devisee  imme- 
diately on  the  tenant's  death ;  at  law  the  whole  estate  now 
goes  to  the  executors  or  administrator.  But  as  we  have 
seen  (u),  subject  to  the  liability  for  debts  and  expenses, 
the  personal  representatives  are  to  hold  the  real  estate  as 
trustees  for  the  persons  benelicially  entitled,  who  are  to 
have  the  same  power  of  requiring  a  transfer  thereof  as 
persons  beneficially  entitled  to  personal  estate  have  of 
requiring  a  transfer  of  the  same ;  so  that  the  heir  or 
devisee  retains  an  equitable  estate  in  the  land  exactly 
similar  to  the  interest  of  the  legatee  of  a  specific  chattel 
before  the  executor  has  assented  to  the  bequest  (r).  This 
equitable  estate  vests  immediately  on  the  death  of  the 
ancestor  or  testator  in  the  heir  or  devisee,  and  may  be 
aliened  by  him  i)if('r  rii-os  or  by  will,  and  will  devolve  on 
his  death  as  part  of  his  own  estate,  subject  always  to  the 
ancestor's  or  testator's  debts,  t^c.  But  the  heirordevisee 
does  not  acquire  any  legal  estate  in  the  lands  descended  or 
devised  until  the  personal  representatives  have  conveyed 
the  same  to  him  by  the  usual  means  of  conveyance  (//), 
or  in  the  case  of  lands  devised  have  assented  to  the 
devise,  when  the  lands  will  vest  in  the  devisee  at  law 
without  any  further  conveyance  {::),  Such  conveyance 
or  assent  may  be  made,  either  subject  to  a  cliarge  on 

(/)  H{.'e  Loiifi  v.  SipiK's,  3  Hn<;f^.  (.<■)  yintc,  j).  '217. 

771,    774,    77li;  Jic  JJircli all,    4(i  (y)  Antr,  i^y.  20].  210. 

Cli.    I).    43(),    439:  Jic   Fixhrr   .(•  {z)  Aut,\  j))..  214.  '217;  K,'ii>i> 

JJaalcIt,  13  L.  H.  Ir.  54*5  i  1  Wins.  v.  Jnftiiifl  HfiniiK-  V,ntiiiirs.A90:>, 

V.  &  1'.  193,  11.  u/  .  1   K.  li.  r.81. 
{>()  Ait»c,  p.  214. 
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the  lands  for  the  payment  of  any  money  ^vllicll  the 
personal  representatives  are  liable  to  pay  (a),  or  without 
any  such  charge;  and  if  the  same  be  made  subject  to 
such  a  charge,  all  liabilities  of  the  personal  representa- 
tives in  respect  of  the  land  shall  cease,  except  as  to  any 
acts  done  or  contracts  entered  into  previously  by  them  {b) . 
If  the  personal  representatives  fail  to  convey  the  real 
estate  to  the  heir  or  devisee  within  a  year  after  the 
tenant's  death  (this  being  the  period  always  allowed 
to  executors  or  administrators  for  payment  of  the 
debts  (f)),  the  Court  may,  on  the  application  of  the 
heir  or  devisee,  order  the  conveyance  to  be  made  (//). 

Estates  tail.  As  WO  have  seen  ((,'),  the  careless  wording  of  this  Act 

has  left  open  the  question,  whether  an  estate  tail  now 
vests  in  the  tenant's  personal  representatives  on  his 
death.  An  estate  tail  is  certainly  real  estate:  but  it  is 
clear  that  the  term  real  estate  as  used  in  the  Act  must 
receive  a  restricted  interpretation.  Thus  an  estate  for 
a  man's  life  is  his  real  estate :  but  his  interest  ceases  on 
his  death  (/),  and  it  can  scarcely  be  argued  that  the 
Act  operates  to  prolong  that  interest  in  the  hands  of 
his  personal  representatives.  Perhaps  the  key  to  the 
construction  of  the  enactment  in  question  may  be  found 
in  the  words  "notwithstanding  any  testamentary  dis- 
position "  {(/).  It  may  not  improbably  be  held  that  the 
Act  is  only  intended  to  affect  the  devolution  of  devisable 
real  estate,  and  does  not  therefore  alter  the  descent  of 
an  estate  tail.  Besides  this,  it  may  be  urged  that  the 
Act  does  not  show  a  sufficiently  clear  intention  with 
respect  to  estates  tail  to  override  the  provisions  of  the 
statute  De  Bonis  (It),  regulating  the  devolution  of  such 

(a)  See  Jlc   Can/  <L-  Lotl'ti  Con-  s.  3  (2). 

frad,  1901,  2  Ch.  403.  (e)  Ante,  p.  109. 

(6)  Stal.  60  &.  61   Vict.   c.   65,  (/)  Ante,  p.  110. 

s.  3  (1).  (g)  Ante,  p.  213. 

(c)  AVms.  Pers.  Prop.  436,  45.'),  (/t)  Stat.  13  Edw.  I.  c.  1  :  ante, 

15tli  ed.  p.  93. 

{d)  Stat.   60  &  61  Vict.  c.  65, 
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estates  according  to  the  will  of  the  donor,  and  to  charge 
them  with  the  payment  of  a  deceased  tenant's  debts 
generally — a  liability  from  which  they  were  previously 
exempt  (i) . 

With  this  preface  we  will  now  proceed  to  consider  Rules  of 
the  rules  of  the  descent  of  a  fee,  as  altered  by  the  *^^^°^°^- 
Inheritance  Act,  1838  (/, ).  For,  notwithstanding  the 
Land  Transfer  Act,  18*97,  the  title  of  an  heir  is  still 
ascertained  by  the  same  rules  as  were  in  force  before : 
although  since  that  Act  his  interest,  in  the  case  of 
estates  in  fee  simple,  is  at  first  equital)le  only,  and  he 
does  not  obtain  the  legal  estate  in  the  lands  descended 
to  him  until  the  same  has  been  expressly  conveyed  to 
him  by  the  deceased  tenant's  personal  representatives. 
The  Inheritance  Act,  1833  (A),  does  not  extend  to  any 
descent  on  the  death  of  any  person  who  may  have  died 
before  the  year  1834  (/).  For  the  rules  of  descent  prior 
to  that  date,  the  reader  is  referred  to  the  Commentaries 
of  Blackstone(/»))  to  Watkins's  Essay  on  the  Law  of 
Descents,  and  to  the  author's  Lectures  on  Seisin  (»). 

1.  The  first  rule  of  descent  now  is,  that  inheritances  iiule  i. 

shall  lineally  descend,  in  the  first  place,  to  the  issue 

of  the  last  purchaser  in  injinltuni.    As  we  have  seen  (o),   Purchase. 

;  the  word  purchase  has  in  law  a  meaning  more  extended 

'  than  its  ordinary  sense:  it  is  jjossession  to  whicljLa  man 

I  cometli  not  by  title  of  descent  (j>)  :  a  devisee  under  a 

will  is  accordingly  a  purcKasei:  in  la\v.    And,  by  the  Act, 

the  purchaser  from  whom  descent  is  to  be  traced  is  defined 

to  1)e  the  last  person  who  had  a  right  to  the  land,  and 

who  cannot  be  proved  to  have  acquired  the  land  by 

descent,  or  by  certain  means  (q)  which  render  the  land 

part  of,  or  descendible  in  the  same  manner  as.  other 

(i)  Seejjost,  Ch.  xi.  (n)  Pp.  r.l— Gi). 

(X)  Stat.  3&  4  Will.  IV.  c.  106,  (o)  Aiile,  ji.  (58. 

aiuentl.d  l.y  22   &   2:3  Vict.  c.  3'.,  (p)  Litt.  s.  12. 

ss.  19.  20.  ('/)   Esclical,    PartitiMn    au>l  lii- 

(/)  Sect.    11.  .iosuiv,  s.  1. 

(vi)  2  Black.  L'oiuiii.  r.  11. 
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Descen  t 
formeiiy 
traced  from 
the  person 
last  seised. 


Objection  to 
the  alteration. 


land  acciuifed  l)y  descent.  This  rule  is  an  alteration  of 
the  old  law,  wliich  was,  that  descent  should  he  traced 
from  the  person  who  last  had  the  feudal  possession  or 
seisin  (r)  ;  the  maxim  being  .scisbia  j'acit  Htipitciii  (s). 
This  maxim,  a  relic  of  the  troublesome  times  when  right 
without  possession  was  worth  but  little,  sometimes  gave 
occasion  to  difticulties,  owing  to  the  uncertainty  of  the 
question,  whether  possession  had  or  had  not  been  taken 
by  any  person  entitled  as  heir ;  thus,  where  a  man  was 
entering  into  a  house  by  the  window,  and  when  half  out 
and  half  in,  was  pulled  out  again  by  the  heels,  it  was 
made  a  question,  whether  or  not  this  entry  was  sufficient, 
and  it  was  adjudged  that  it  was  (t).  These  difficulties 
cannot  arise  under  the  present  law ;  for  now  the  heir  to 
be  sought  for  is  not  the  heir  of  the  person  last  seised, 
but  the  heir  of  the  last  person  entitled  who  did  not  inherit, 
whether  he  did  or  did  not  obtain  the  possession,  or  the 
receipt  of  the  rents  and  profits  of  the  land.  The  rule,  as 
altered,  is  not  indeed  altogether  free  from  objection ;  for 
it  will  be  observed  that,  not  content  with  making  a  title 
to  the  land  equivalent  to  possession,  the  Inheritance  Act 
added  a  new  term  to  the  definition,  by  directing  descent 
to  be  traced  from  the  last  person  entitled  who  did  not 
i)t]terit.  So  that  if  a  person  who  has  become  entitled  as 
heir  to  another  should  die  intestate,  the  heir  to  besought 
for  is  not  the  heir  of  such  last  owner,  but  the  heir  of  the 
person  from  whom  such  last  owner  inherited.  This 
provision,  though  made  by  an  Act  consequent  on  the 
report  of  theEeal  Property  Commissioners,  was  not  pro- 
posed by  them.  The  Commissioners  merely  proposed 
that  lands  should  pass  to  the  heir  of  the  person  last 
entitled  (u),  instead,  as  before,  of  the  person  last  seised ; 
thus  facilitating  the  discovery  of  the  heir,  by  rendering 
a  mere  title  to  the  lands  sufficient  to  make  the  person 


(?•)  Ante,  p.  36. 

(s)  2     Black.     Coiuni.      209   ; 
Watk.  Descent,  c.  1,  s.  2. 

{t)  "NVatk.   Descent,  45  (4th  ed. 


[ii)  Thirteenth  projjosai   as   to 
Descents. 
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■entitled  the  stock  of  descent,  without  his  obtaining  the 
feudal  possession  as  before  required.  Under  the  old  law, 
descent  was  confined  within  the  limits  of  the  family  of 
the  purchaser ;  but  now  no  person  who  can  be  shown  to 
have  inherited  can  be  the  stock  of  descent,  except  in  the 
case  of  the  total  failure  of  the  heirs  of  the  purchaser  {x) ; 
in  every  other  case,  descent  must  be  traced  from  the  last 
))Hrc]iaser.  The  author  is  bound  to  state  that  the 
decision  of  the  Courts  of  Exchequer  and  the  Exchequer 
I  Chamber,  in  the  case  of  ^Iiujuleton  v.  Banwtt  {y),  is 
[opposed  to  this  view  of  the  construction  of  the  statute. 
The  reasons  which  induced  the  author  to  think  that 
decision  erroneous  will  be  found  in  Appendix  (B), 

"2.  The  second  rule  is,  that  the  male  issue  shall  be  Rule  2. 
admitted  before  the  female  (^). 

3.  The  third  rule  is,  that  where  two  or  more  of  the  Kule  3. 
male  issue  are  in  equal  degree  of  consanguinity  to  the 
purcliaser  the  eldest  only  shall  inherit;  but  the  females 
shall  inherit  altogether  (a).  The  last  two  rules  are  the 
same  now  as  before  the  Inheritance  Act ;  accordingly,  if 
a  man  has  two  sons,^Yilliam  and  John,  and  two  daughters, 
Susannah  and  Catherine  {h),  William,  the  eldest  son,  is 
the  heir  at  law,  in  exclusion  of  his  younger  brother  John, 
according  to  the  third  rule,  and  of  his  sisters,  Susannah 
and  Catherine,  according  to  rule  2,  although  such  sisters 
should  be  his  seniors  in  3'ears.  If,  however,  William 
should  die  without  issue,  then  John  will  succeed ,  \)\  the 
second  rule,  in  exclusion  of  his  sisters :  but  if  John  also 
should  die  without  issue,  the  two  sisters  will  succeed  in 
equal  shares  by  the  third  rule  as  being  together  heir  to 
their  father. 

Primogeniture,  or  the  right  of  the  eldest  among  the  I'rimo- 
males  to  inherit,  was  a  matter  of  far  greater  consequence  •^'' 

(xO  Stat.  22  &  23  Vict.   c.  .35,  (z)  2  Black.  Coiniii.  212. 

ss.  19,  20.  (ft)  Ibid.  214. 

(//)  1  H.  &  N.  282,   2  II.  &  X.  {h)  See   tlic  Table  ol  Descents 

ti53.  annexed. 
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in  ancient  times,  l)efore  alienation  by  will  was  permitted, 
than  it  is  at  present.  Its  feudal  origin  is  undisputed : 
but  in  this  country  it  appears  to  have  taken  deeper  root 
than  elsewhere;  for  a  total  exclusion  of  the  younger  sons 
appears  to  be  peculiar  to  England:  in  other  countries, 
some  portion  of  the  inheritance,  or  some  charge  upon  it, 
is,  in  many  cases  at  least,  secured  by  law  to  the  younger 
sons  (c).  From  this  ancient  right  has  arisen  the  modern 
English  Custom  of  settling  the  family  estates  on  the 
eldest  son ;  but  the  right  and  the  custom  are  quite  dis- 
tinct: the  right  may  be  prevented  by  the  owner  making 
his  will ;  and  a  conformity  to  the  custom  is  entirely  at 
his  option. 

Coparceners^.  When  two  or  more  persons  together  form  an  heir, 
they  are  called  in  law',  coparceners,  or  more  shortly, 
parceners  (d).  The  term  is  derived,  according  to 
Littleton  (e),  from  the  circumstance  that  the  law  will 
constrain  them  to  make  partition ;  that  is,  any  one  may 
oblige  all  the  others  so  to  do.  Whatever  may  be  thought 
of  this  derivation,  it  will  serve  to  remind  the  reader  that 
coparceners  are  the  only  kind  of  joint  owners  to  whom 
the  ancient  common  law  granted  the  power  of  severing 
their  estates  without  mutual  consent;  as  the  estate  in 
coparcenary  was  cast  on  them  by  the  act  of  the  law,  and 
not  by  their  own  agreement,  it  was  thought  right  that 
the  perverseness  of  one  should  not  prevent  the  others 
from  obtaining  a  more  beneficial  method  of  enjoying  the 

Partition.  property.  This  compulsory  partition  was  formerly 
effected  by  a  writ  of  partition  (/),  a  proceeding  now 
abolished  (g).  The  modern  method  is  by  an  action  for 
partition  in  the  Chancery  Division  of  the  High  Court  (/O- 
Partition,  however,  is  most  f req  uently  made  by  voluntary 
agreement  between  the  parties,  and  for  this  purpose  a 


(f)  Co.  Litt.  191  a,  u.  (l),vi.  4. 

[d)  Bac.  Abr.  tit.  Coparceners. 

(e)  Sect.  241  ;  2  Black.  Comni, 
189. 


( /)  Litt.  ss.  247,  248. 
{g)  Stat.  3  &  4  Will.  I\.  c.  27, 
s.  36. 
(/(j  Ante,  p.  140. 
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deed  lias,  by  the  Eeal  Property  Act,  1845,  been  rendered  ' 

essential  in  every  case  (/).     The  Board  of  Agriculture 
has  also  power  to  effect  partitions  under  the  Inclosure 
Acts  (k).     When  partition  has  been  effected,  the  lands 
allotted  are  said  to  be  held  in  severalty ;  and  each  owner  Severalty, 
is  said  to  have  the  entiretij  of  her  own  parcel.     After   Entirety, 
partition,  the  several  parcels  of  land  descend  in  the 
same  manner  as  the  undivided  shares,  for  which  they 
have  been  substituted  (/) ;  the  coparceners,  therefore,  do        ; 
not  b}^  partition  become  purelidsern,  but  still  continue 
to  be  entitled  by  descent.     The  term  coparceiirrs  is  not 
applied  to  any  other  joint  owners,  but  only  to  those  who 
have  become  entitled  as  coheirs  {iit).  j 

4.  The  fourth  rule  is,  that  all  the  lineal  descendants  liul*-'  -i- 
ill  infinitinn  of  any  person  deceased  shall  represent  their 
ancestor  ;  that  is,  shall  stand  in  the  same  place  as  the 
person  himself  would  have  done  had  he  been  living  (w). 
Thus,  in  the  case  above,  mentioned,  on  the  death  of 
William  the  eldest  son,  leaving  a  son,  that  son  would 
succeed  to  the  whole  by  right  of  representation,  in 
exclusion  of  his  uncle  John,  and  of  his  two  aunts 
Susannah  and  Catherine;  or  had  William  left  a  son  and 
daughter,  such  daughter  would,  after  the  decease  of  her 
brother  without  issue,  be,  in  like  manner,  the  heir  of 
her  grandfather,  in  exclusion  of  her  uncle  and  aunts. 

The  preceding  rules  of  descent  apply  as  well  to  the  Descent  of  an 
descent  of  an  estate  tail,  if  not  duly  barred,  as  to  that 
of  an  estate  in  fee  simple.  The  descent  of  an  estate 
tail  is  always  traced  from  the  purchaser,  or  donee  in 
tail,  that  is,  from  the  person  to  whom  the  estate  tail 
was  at  first  given.     This  was  the  case  before  the  Act, 

(t)  Stat.    8  &  9   Vict.  c.    106,  Cros'hwai/f  v.   Ui.ron,   ;">  A.  &  E. 

s.  3,  reiilacing  7  &  8  Vict.  c.  76,  834. 
s.  3;  (ivtc,  \>.  141.  (m)  Litt.  s.  2r)4. 

{k)  Anlt;  ]>.  141.  {n)  2  liliick.  Cumin.  I-'IO. 

(l)  2   I'rcst.  Abst.    72  ;  Doc  d. 

W.U.I'.  15 
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as  well  as  now  {<i) ;  foi'  the  person  who  claims  an  entailed 
estate  as  heir,  claims  only  accoi'din*:;  to  the  express 
terms  of  the  ^it't,  or,  as  it  is  naid,  jx'r  Jhniiam  doiti. 
The  gift  is  made  to  the  donee,  or  purchaser,  and  the 
heirs  of  his  bod}^ ;  all  persons,  therefore,  who  can  become 
entitled  to  the  estate  b}' descent,  must  answer  the  descrip- 
tion of  heirs  of  the  purchaser's  body;  in  other  words, 
must  be  ]iis  lineal  heirs.  'J'he  second  and  third  rules 
also  equally  apply  to  estates  tail,  unless  the  restriction 
of  the  descent  to  heirs  male  or  female  should  render 
unnecessary  the  second,  and  either  clause  of  the  third 
rule.  The  fourth  rule  completes  the  canon,  so  far  as 
estates  tail  are  concerned  ;  for  when  the  issue  of  the 
donee  are  exhausted,  such  an  estate  must  necessarily 
determine.  But  the  descent  of  an  estate  in  fee  simple 
may  extend  to  many  other  persons,  and  accordingly 
requires  for  its  guidance  additional  rules,  with  which 
we  now  proceed. 


Widow's 
interest  on 
death  of 
tenant  in  foe 
without  issue. 


The  descent  of  a  fee  simple  upon  the  tenant's  death 
without  leaving  issue  is  now  subject  to  the  interest 
which  his  widow  may  take  therein  under  the  Intestates 
Estates  Act,  1890  (p).  By  this  Act  (q),  the  real  and 
personal  estates  of  every  man  who  shall  die  intestate 
after  the  1st  of  September,  1890,  leaving  a  widow,  but 
no  issue,  shall,  if  not  exceeding  live  hundred  pounds  in 
net  value  (/■),  belong  to  his  widow  absolutely;  and  shall, 
if  exceeding  that  sum  in  net  value,  be  subject  to  a  charge 
in  her  favour  of  five  hundred  pounds,  with  interest  at 
four  per  cent,  from  the  date  of  death  till  payment,  to  be 
borne  by  the  real  and  personal  estates  in  proportion  to 
their  value.    The  provision  so  made  is  to  be  in  addition 


(o)  Due  d.  Grccfori/ V.  JJldcJielo, 
8  T.  Kep.  2]  1.    ' 

:p)  Stat.  53  &  54  Vict.  c.  29. 

iq)  Sects.  1—3.  The  Act  does 
not  applj'  to  cases  of  ]i;iitial 
intestacy  ;  lie  Tirt'ijq's  E^fafe, 
1S92,  1  Ch.  579. 


(r)  I.e.,  after  deducting  the 
value  of  any  charges  on  the  real 
estate,  and  of  all  debts,  funeral 
and  administration  expenses,  and 
other  liabilities,  paj'able  out  of 
the  personal  estate  ;  see  ss.  5,  6  : 
Jie  I'u'igy's  Estate,  ubi  sup. 
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to  the  \vido\v\s  other  interest  in  her  intestate  hushand's 
real  and  personal  estate  (-s).  It  appears  that  the  whole 
■estate  of  a  tenant  in  fee  simple  will  devolve  on  his 
widow,  in  the  case  contem})lated  by  this  Act,  whether 
he  became  entitled  by  purchase  or  inheritance.  Jint  in 
■other  cases  his  estate  will  descend  according  to  the 
following  rules,  subject,  of  coiu'se,  to  the  charge  given 
l)y  the  Act,  where  it  arises. 

5.  The  fifth  rule  is,  that  on  failure  of  lineal  descen-  Uule  5. 
■dants,  or  issue  of  the  purchaser,  the  inheritance  shall 
descend  to  his  nearest  lineal  ancestor.  This  rule  is 
materially  different  from  the  rule  which  prevailed  ))efore 
■the  passing  of  the  Inheritance  Act.  The  former  rule  I'lie  old  rule, 
was  that,  on  failure  of  lineal  descendants  or  issue  of  the 
person  last  seised,  the  inheritance  should  descend  to  his 
■colUitcral  relations,  being  of  the  blood  of  the  first  pur- 
chaser, subject  to  the  three  preceding  rules  (/).  The  old 
law  never  allowed  lineal  relations  in  the  ascending  line 
(that  is,  i)arents  or  ancestors)  to  succeed  as  heirs  (/^). 
But,  by  the  Inheritance  Act,  descent  is  to  be  traced 
through  the  ancestor,  who  is  to  be  heir  in  preference  to 
any  person  who  would  have  been  entitled  to  inherit, 
either  by  tracing  his  descent  through  such  lineal  an- 
cestor, or  in  conseijuence  of  there  being  no  descendant 
of  such  lineal  ancestor;  and  the  father  is  heir  to  each 
of  his  children  who  may  die  intestate  and  without  issue, 
•as  is  more  clearly  pointed  out  l)y  tlie  next  rule. 

().   The  sixth  rule  is,  thai  the  father  and  all  the  nuile   lUilo  G. 
paternal  ancestors  of  the  purchaser,  and  their  descen- 
dants, shall  be  admitted  1)efoi-ean3' of  the  female  paternal 

(*•)  Sect.  4.    See  ^)(w/,  (,']i.  xiii.;  is  now  sn_!^^esteil  that  it  may  lie 

Re  Charricrc,  \^%t\,\  L'\\.  *.)V1.  the   outcome    of    a    doetriiie    in 

{I)  2  Black.  Comm.  '220.  I'nrcc    lu-tVirf   .siibinremlutioii    was 

(«.)  It     is     very     ilidii'ull       Id  ]U(ihil>ite(I,  that  the  same  pei-soii 

Hccomit    for   this    I'lilo    :    >;ee    Co.  ciiimot  he  hoth   lord   and    lieir  of 

Litt.    11    a    &    11.    (1)  ;  2    lilark.  the    same    teiionicnt.     Thi.s    doc- 

•Coiiim.    211,    21-J,    220 -22:i.      It  trine    prevented    a     fatlicr    from 

15— J 
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Preference  of 
males  to 
females. 


Preference  of 
males  to 
females  still 
continued. 


Rule 


ancestors  or  their  heirs;  all  the  female  paternal  ancestors 
and  their  heirs  before  the  mother  or  any  of  the  maternal 
ancestors,  or  her  or  their  descendants;  and  the  mother 
and  all  the  male  maternal  ancestors,  and  her  and  their 
descendants,bef  ore  any  of  the  female  maternal  ancestors, 
or  their  heirs  (.r).  This  rule  is  a  development  of  the 
ancient  canon,  which  required  that,  in  collateral  inheri- 
tances, the  male  stocks  should  always  be  preferred  to 
the  female  {y) ;  and  it  is  analogous  to  the  second  rule 
above  given,  which  directs  that  in  lineal  inheritances 
the  male  issue  shall  be  admitted  before  the  female. 
The  preference  of  males  to  females  was  left  untouched 
l)y  the  Inheritance  Act;  and  the  father  and  all  his  most 
distant  relatives  have  priorit}^  over  the  mother  of  the 
purchaser  ;  she  cannot  succeed  as  his  heir  until  all  the 
paternal  ancestors  of  the  purchaser,  both  male  and  fe- 
male, and  their  respective  families,  have  been  exhausted. 
The  father,  as  the  nearest  male  lineal  ancestor,  of  course 
stands  first,  supposing  the  issue  of  the  purchaser  to  have 
failed.  If  the  father  should  be  dead,  his  eldest  son, 
being  the  brother  of  the  purchaser,  will  succeed  as  heir 
in  the  place  of  his  father,  according  to  the  fourth  rule; 
unless  he  be  of  the  half  blood  to  the  purchaser,  which 
case  is  provided  for  by  the  next  rule,  which  is  : — 

7.  That  a  kinsman  of  the  half  blood  shall  be  capable 
of  being  heir  ;  and  that  such  kinsman  shall  inherit  next 
after  a  kinsman  in  the  same  degree  of  the  whole  blood, 
and  after  the  issue  of  such  kinsman,  when  the  common 
ancestor  is  a  male  (z),  and  next  after  the  common 
ancestor,  when  such  ancestor  is  a  female.  This  intro- 
duction of  the  half  blood  is  also  a  new  regulation  ;  and, 


succeeding  as  heir  to  a  tenement 
of  which  he  hud  enfeoffed  one  of 
his  sons  in  fee,  so  as  to  create  a 
tenure  between  them  ;  see  Glanv. 
vii.  1  ;  P.  &  M.  Hist.  Eng.  Law, 
ii.  2Sisq. 

(x)  Stat.  3  &  4  Will.  IV.  c.  106, 
s.  7.  combined  with  the  definition 


of  "  descendants,"  s.  1. 

{>/)  riowd.  444  ;  2  Black. 
Conini.  234.  As  to  the  English 
scheme  of  collateral  inheritance, 
see  P.  &  M.  Hist.  Eiig.  Law,  ii. 
293—300. 

(~)  Stat.  Ski  AVill.  IT.  c.  106, 
s.  9. 
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like  the  introduction  of  the  father  and  other  lineal 
ancestors,  it  is  certainly  an  improvement.    By  the  old   By  the  old 
law,  a  relative  of  the  purchaser  of  the  half  blood,  that  biood  could 
is,  a  relative  connected  by  one  only,  and  not  by  both  of  ^ot  inherit, 
the  parents,  or  other  ancestors,  could  not  possibly  be 
heir ;  a  half-brother,  for  instance,  could  never  enjoy 
that  right  which  a  cousin  of  the  whole  blood,  though 
ever  so  distant,  might  claim  in  its  proper  turn  (a). 
The  present  position  of  the  half  blood  next  after  the 
common  ancestor,  when  such  ancestor  is  a  female,  is 
rather  a  result  of  the  sixth  rule,  than  an  additional 
independent  regulation,  as  will  appear  hereafter. 

8.  The  eighth  rule  is,  that  in  the  admission  of  female  liule  8. 
paternal  ancestors,  the  mother  of  the  more  remote  male 
paternal  ancestor,  and  her  heirs,  shall  be  preferred  to 
the  mother  of  a  less  remote  male  paternal  ancestor,  and 
her  heirs  ;  and,  in  the  admission  of  female  maternal  an- 
cestors, the  mother  of  the  more  remote  male  maternal 
ancestor,  and  her  heirs,  shall  be  preferred  to  the  mother 
of  a  less  remote  male  maternal  ancestor,  and  her  heirs  (I)). 
Tiie  eighth  rule  is  a  settlement  of  a  point  in  distant 
heirships,  which  very  seldom  occurs,  but  which  has  been 
tlie  subject  of  a  vast  deal  of  learned  controversy.  The 
opinion  of  Blackstone  {<■)  andWatkins(r/)  is  now  declared 
to  l)e  the  law. 

!).  A  further  rule  of  descent  was  introduced  by  a  statute  iiule  y. 
of  1859  (c),  which  enacts  that,  where  there  shall  be  a  total 
failure  of  heirs  of  the  purchaser,  or  where  any  land  shall 
be  descendible  as  if  an  ancestor  had  been  the  purchaser 
thereof,  and  there  shall  be  a  total  failure  of  the  heirs  of 
such  ancestor,  then  and  in  every  such  case  the  land  shall 

(«)  -2    llluck.  Coinii..   -J-iS.     As  i>  Ex.  I).  'JS9. 
to  tho  liistoiv  ol    the  exclusion  of  (c)  2  Black.  (_'oiiiui.  2oS. 

tlif  lialfhlooVi,  see   P.  .V  M.  Ili.st.  {(/)  Watkins  on   Descents,    13<i 

Kujr.  Law,  ii.  :J00  sq.  040*/.,  Jtli  ed.). 

{lA  Stat.  :3  A:  i  Will.  IV.  c.  lUti,  (c)  Stut.    22  .'c   2:{   Vi.  t.  c.  :15, 

s.  8.     Sec   G'lraf's  v.  (,',r,,n';m,L  ss.  ]!».  20. 
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descend, andtliedesceiit.sluillilienct;  forth  be  I  raced,  from 
the  person  last  entitled  to  the  land,  as  if  he  had  been  the 
purchaser  thereof.  This  enactment  pi-ovides  for  such 
a  case  as  the  following.  A  purchaser  of  lands  may  die 
intestate,  leaving  an  onh'  son  and  no  other  relations. 
On  the  death  of  the  son  intestate  there  will  be  a 
total  failure  of  the  heirs  of  the  purchaser ;  and  pre- 
vioush'to  this  enactment  the  land  would  have  escheated 
to  the  lord  of  the  fee(  /').  But  now,  although  there 
be  no  relations  of  the  son  on  his  fatlier's  side,  yet 
he  ma}'  have  relations  on  the  part  of  his  mother,  or  his 
mother  may  herself  be  living:  and  tliese  persons,  who 
were  before  totally  excluded,  are  now  admitted  in  the 
order  mentioned  in  the  sixth  rule. 


Explanation 
of  the  table. 


Descent  to 
the  sons  and 
their  issue. 


The  rules  of  descent  above  given  will  be  l)etter  appre- 
hended by  a  reference  to  the  accompanying  table,  taken, 
with  a  little  moditication,  from  Mr.  Watkins's  Essay  on 
the  Law  of  Descents.  In  this  table,  Benjamin  Brown 
is  the  purchaser,  from  whom  the  descent  is  to  l^e  traced. 
On  his  death  intestate,  the  lands  will  accordingly  descend 
first  to  his  eldest  son,  bj^  Ann  Lee,  "William  Brown  : 
and  from  him  ('2ndly)  to  liis  eldest  son  by  Sarah  Watts, 
Isaac  Brown.  Isaac  dying  without  issue  we  must  now  seek 
the  heir  of  the  purchaser,  and  not  the  heir  of  Isaac. 
William,  the  eldest  son  of  the  purchaser,  is  dead  ;  but 
William  may  have  had  other  descendants,  besides  Isaac 
his  eldest  son ;  and,  by  the  fourth  rule,  all  the  lineal 
descendants  hi  intiiiitiim  of  every  person  deceased  shall 
represent  tbeir  ancestor.  We  find  accordingly  that 
William  had  a  daughter  Lucy  by  his  first  wife,  and  also 
a  second  son,  George,  by  Mary  Wood,  his  second  wife. 
But  the  son  George,  though  younger  than  his  half  sister 
Luc}',  yet  being  a  nuxle,  shall  be  preferred  according  to 
the  second  rule ;  and  he  is  therefore  (Hrdly)  the  next 
heir.     Had  Isaac  been  the  i:)urchaser,  the  case  would 

(/)  Anle,  pp.  4S,  r,5. 


Isaac 
Finch 


Otfm-Issaeof 
kaacRnch 
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have  been  different ;  for,  liis  lialf  brotlier  Georf^e  would 
then  have  l)een  postponed,  in  favoui-  of  his  sister  Lucy  ' 
of  the  whole  hlood,  according  to  the  seventh  rule.  But, 
now  Benjamin  is  the  purchasei",  and  l)oth  Isaac  and 
George  are  equally  his  grandcliildren.  George  dying 
■without  issue,  we  must  again  seek  the  heir  of  his  grand- 
father Benjamin,  who  now  is  undeniahly  (4thly)  Lucy, 
she  heing  the  remaining  descendant  of  his  eldest  son. 
Lucy  dying  likewise  without  issue,  her  father's  issue  he- 
come  extinct;  and  we  must  still  inquire  for  the  heir  of 
Benjamin  Brown  the  purchaser,  whom  we  now  lind  to  be 
(5thly)  John  Brown,  liis  only  son  hy  his  second  w'ife. 
The  land  then  descends  from  John  to  ((3thl_y)  liis  eldest 
son  Edmund,  and  from  Ednnnid  (Tthly)  to  his  only  son 
James.  James  dying  without  issue,  we  nnist  once  more 
seek  the  heir  of  the  purchaser,  whom  we  lind  among  the 
yet  living  issue  of  John.  John  leaving  a  daughter  hy 
his  lirst  wife,  and  a  son  and  a  daughter  hyhis  second  wife, 
the  lands  descend  (8thly)  to  Henry  his  son  by  Erances 
AVilson,  as  being  of  the  male  sex  ;  but  he  dying  without 
issue,  we  again  seek  the  heir  of  Benjamin,  and  find  that 
John  left  two  daughters,  but  by  different  wives  :  these 
daughters,  being  in  the  same  degree  and  both  equally  the 
children  of  their  common  father  whom  they  represent, 
shall  succeed  (9thly)  in  equal  shares.  One  of  these 
daughters  dying  without  issue  in  the  lifetime  of  the  other, 
the  other  shall  then  succeed  to  the  whole  as  the  onl} 
issue  of  her  father.  ]]ut  the  surviving  sister  dying  also 
without  issue,  we  still  pursue  our  old  inquiry  and  seek 
again  for  the  heir  of  Benjamin  Brown,  the  piu'chaser. 

The  issue  of  the  sons  of  the  purchaser  is  now  extinct  :    Dcsrout  to 

and,  as  he  left  two  daughters,  Susannali  and  (  atheinie.   of  iIk- imr- 

bv  different  wives,  we  shall   find,  i)V  the  second  ami   Hni-sor nn.l 
,' .    ,         ,  ,  ,  .,•',,,  1  1  1    their  issue, 

tlurd  rules,  that  they  next  nihent  (lOlhly)  ni  e(iual 

shares  as  heirs  to  him.     Catherine  Jh-own.  one  of  the 

daughters,  now  marries  Charles  Smith,  and  dies,  in  the 
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lifetime  of  her  sister  Susiuinali,  leaving  one  son  John. 
The  half  share  of  Catherine  must  then  descend  to  the 
next  heir  of  her  father  Benjamin,  the  purchaser.  The 
next  heirs  of  Benjamin  Brown,  after  the  decease  of 
Catherine,  are  evidently  Susarmah  Brown  and  John 
Smith,  the  son  of  Catherine.  And  in  the  first  edition 
of  the  present  work  it  was  stated  that  the  half  share  of 
Catherine  would,  on  her  decease,  descend  to  them.  This 
opinion  w^as  very  generally  entertained  (//).  On  further 
research,  however,  the  author  inclined  to  the  opinion 
that  the  share  of  Catherine  would,  on  her  decease, 
descend  entirely  to  her  son  (llthly)  by  right  of  repre- 
sentation :  and  that,  as  respects  his  mother's  share,  he 
and  he  only  is  the  right  heir  of  the  purchaser  (//).  This 
view  was  confirmed  b}^  judicial  decision  (/')  ;  and  it  is 
now  established  that  all  the  descendants  of  a  deceased 
coparcener  shall  in  turn  inherit  her  share  by  right  of 
representation  before  the  other  coparcener  or  copar- 
ceners can  be  admitted  to  succeed  thereto  (A). 


Descent  to 
the  father  of 
the  purchaser, 
and  his  issue. 


If  Susannah  Brown  and  John  Smith  should  die 
without  issue,  the  descendants  of  the  purchaser  will 
then  have  become  extinct ;  and  Joseph  Brown,  the 
father  of  the  purchaser,  will  then  (12tlily),  if  living, 
be  his  heir  by  the  fifth  and  sixth  rules.  Bridget,  the 
sister  of  the  purchaser,  then  succeeds  (ISthly),  as  repre- 
senting her  father,  in  preference  to  her  half  brother 
Timothy,  who  is  only  of  the  half  blood  to  the  purchaser, 
and  is  accordingly- postponed  to  his  sister  by  the  seventh 
rule.  But  next  to  Bridget  is  Timoth}^  (l-lthly)  by  the 
same  rule,  Bridget  being  supposed  to  leave  no  issue. 


(</)  23  Law  Mat,'.  279  ;  1  Hayes's 
Conv.  313  :  1  Jarman  &  Bythe- 
wood's  Conveyancing,  h}"  Sweet, 
139. 

(/(.)  Tlie  7-easoning  whieli  led 
the  autlior  to  this  conchision  was 
given  ill  an  A]ipendix  to  the  2nd 
to  tlie  ISth  editions  of  this 
book,    but    is    now    omitted,    as 


tlie  point  is  settled  past  all  cmi- 
troversy. 

(/)  Cooper  V.  France,  14  .Tur. 
214,  19  L.  J.  (N.  S.)  Ch.  313  ; 
Lcwin  V.  Lcicin,  C.  P.,  21  Nov. 
1874,  stated  in  "Williams  (Mi 
Seisin,  81. 

{k)  He  Malson,  1S97,  2  Ch.  .'.09. 
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On  the  decease  of  Timothy  witlioiit  issue,  all  the   Descent  to 

the  nitilc 

descendants  of  the  father  will  have  failed,  and  the  in-  paternal 
heritance  will  next  nass  to  Philii)  Brown  (ISthly),  the  ancestors  of 
paternal  grandfather  of  the  purchaser.     But  the  grand-   and  their 


issue. 


father  l)eing  dead,  we  must  next  exhaust  his  issue,  who 
stand  in  his  place,  and  we  find  that  he  had  another  son, 
Thomas  (IGthly),  who  accordingly  is  the  next  heir  ;  and, 
on  his  decease  without  issue,  Stephen  Brown  (ITlhly), 
though  of  the  half  hlood  to  the  purchaser,  will  inherit, 
by  the  seventh  rule,  next  after  Thomas,  a  kinsman  in 
the  same  degree  of  the  whole  blood.  Stephen  Brown 
dying  without  issue,  the  descendants  of  the  grandfather 
are  exhausted  ;  and  we  must  accordingly  still  keep, 
according  to  the  sixth  rule,  in  the  male  paternal  line, 
and  seek  the  paternal  great  grandfather  of  the  purchaser, 
who  is  (ISthly)  Eobert  Brown  ;  and  who  is  represented, 
on  his  decease,  b}'  (lOthly)  Daniel  Brown,  his  son. 
After  Daniel  and  his  issue  follow,  b}^  the  same  rule, 
Edward  ('iOthly)  and  his  issue  (21stlyj,  Aln-aham. 

All  the  male  paternal  ancestors  of  the  purchaser,  and  Descent  to 
their  descendants,  are  now  supposed  to  have  failed  ;  and  !,a*ieni!a  ^ 
by  the  sixth  rule,  the  female  paternal  ancestors  and  ancestors  and 
their  heirs  are  next  admitted.  By  the  eighth  rule,  in 
the  admission  of  the  female  paternal  ancestors,  the 
mother  of  the  more  remote  male  paternal  ancestor,  and 
her  heirs,  shall  be  preferred  to  the  mother  of  a  less 
remote  male  paternal  ancestor  and  her  heirs.  Barbara 
Finch  ('22ndly)  and  her  heirs  have  therefore  priority 
both  over  Margaret  Pain  and  her  heirs  and  Esther  Pitt 
and  her  heirs ;  Barbara  Finch  being  tlie  mother  of  a 
more  remote  male  paternal  ancestor  than  eitherMargaret 
Pain  or  Esther  Pitt.  Barbara  Finch  being  dead,  her 
heirs  succeed  her  ;  sJic  therefore  must  now  be  i-egarded 
as  the  stock  of  descent,  and  lier  heirs  will  Ix;  tlic  right 
heirs  of  Benjamin  Brown  tlie  purcliaser.  in  seeking 
for  her  heirs  inquiry  must  first  be  made  for  her  issue; 
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now  lier  issue   In'   ]*j(l\vai"(l   Bi'owii  lias  ulccady  l)een 

exhausted   in   seeking;  for  liis  doscendaiits  ;  but,  she 

mi^lit  liave  liad  issue  l)y  anothei'  liushaiid  ;  and  such 

PFaif  bldcid  to    issuii  cil^rdlj)   will  accordingly  next  succeed.     These 

where  the         iHsue  are  evi(l(!nll\-  01  tlie  luilt  olond  to  the  purchaser. 

common  j^^t  [hey  ^.i-^  t],e  ri^ht  heirs  of  ]3arl)ara  Finch  :  and 

ancestor  is  ■  t       ^  •  ,     i 

a  female.  they  are  accordnigly  entitled  to  succeed  next  after  her, 

without  the  aid  they  mii;ht  derive  from  the  position 
expressly  assigned  to  them  by  the  seventh  rule.  The 
common  ancestor  of  the  purchaser  and  of  the  isstie  is 
Barbara  Finch,  a  female  ;  and,  by  the  united  operation 
of  the  other  rules,  these  issue  of  the  half  blood  succeed 
next  after  the  common  ancestor.  The  latter  part  of  the 
seventh  rule  is,  therefore,  explanatory  only,  and  not 
.  absolutely  necessar}-  (/).  In  default  of  issue  of  Barbara 
Finch,  the  lands  will  descend  to  her  father  Isaac  Finch 
('24thly),  and  then  to  his  issue  (25thly),  as  representing 
him.  If  neither  Barbara  Finch,  nor  any  of  her  heirs, 
can  be  found,  Margaret  Pain  ciGthly),  or  her  heirs,  will 
l)e  next  entitled,  Margaret  Pain  being  the  mother  of  a 
more  remote  male  paternal  ancestor  than  KstherPitt; 
but  next  to  Margaret  Pain  and  her  heirs  will  be  Esther 
Pitt  (27thly),  or  her  heirs,  thus  closing  the  lists  of 
female  paternal  ancestors. 


Descent  to 
the  mother  nf 
the  purchaser 
and  the 
maternal 
ancestors. 


Xext  to  the  female  paternal  ancestors  and  their  heirs- 
comes  the  mother  of  the  purchaser,  Elizabeth  Webb 
(•2(Sthly)  (supposing  her  to  be  alive),  with  respect  to 
whom  the  same  process  is  to  be  pursued  as  has  before 
been  gone  over  with  respect  to  Joseph  Brown,  the 
purchaser's  ftither.  On  her  death,  her  issue  by  John 
Jones  (29thly)  will  accordingly  next  succeed,  as  repre- 
senting her,  by  the  fourth  rule,  agreeably  to  the  declara- 
tion as  to  the  place  of  the  half  blood  contained  in  the 
seventh  rule.     Such  issue  becoming  extinct,  the  nearest 


(I)  See  Jarmait  A:  Uytlu'WooiVs  Couve\  auciiif;,  by  Sweet,  vol.  i.  14b', 
note  («). 
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male  maternal  ancestor  is  the  purcliaser's  maternal 
grandfather,  Wilhani  \\'el)h  (SOthly).  whose  issue 
(31stly)  will  he  entitled  to  succeed  him.  Such  issue 
failing,  the  whole  line  of  male  maternal  ancestors  and 
their  descendants  must  he  exhausted,  hy  the  sixth  rule, 
l)efore  any  of  the  female  maternal  ancestors,  or  their 
heii-s.can  find  admission;  and  when  the  female  maternal 
ancestors  are  resorted  to,  the  mother  of  the  more  remote 
male  maternal  ancestor,  and  her  heirs,  is  to  he  preferred, 
\)y  the  eighth  rule,  to  the  mother  of  the  less  remote 
male  maternal  ancestor,  and  her  heirs.  The  course  to 
he  taken  is,  accordingly,  precisel,y  the  same  as  in  pur- 
suing the  descent  through  the  paternal  ancestors  of  the 
purchaser.  In  the  present  table,  therefore,  Harriet 
Tihhs  (32ndly),  the  maternal  grandmother  of  the  pur- 
chaser, is  the  person  next  entitled,  no  claimants  ap- 
})earing  whose  title  is  preferaljle  ;  and,  should  she 
be  dead,  her  heirs  Nvill  be  entitled  next  after  her.  On 
the  failure  of  the  heirs  of  the  purchaser,  the  person  last 
entitled  is,  as  wehaye  seen  {m),  to  be  substituted  in  his 
place,  and  the  same  course  of  inyestigation  is  again  to 
be  pursued  with  respect  to  the  person  last  entitled  as 
has  already  been  pointed  out  with  respect  to  the  last 
purchaser.  And  if  there  should  be  no  heirs  of  the  Escheat, 
person  last  entitled,  as  well  as  of  the  purchaser,  the 
land  will  escheat  to  the  lord  of  the  fee.  as  has  i)een 
previously  explahied  in). 

It  sliould  be  carefully  l)orne  in  mind,  that  the  above-   llnles  i>f  dc- 
mentioned  rules  of  descent  apply  exclusively  to  estates  Tip^jJiy^o  1',°,.. 
in  land,  and  to  that  kind  of  property  which  is  denomi-  ■^'">:«i  estate, 
nated  rctil,  and  have  no  ai)plication  to  money  or  other 
personal  estate,  which  is  distributed  on  intestacy  in  a 
manner  which  the  reader  will  find  explained  in  the 
author's  treatise  on  the  law  of  personal  property  ("). 

(m)  Anlr,  \..  \>2\K  (..)    l\vj,<'  4r.S.  l;.tli  cd. 

(n)  Ante.  [<.  5."). 
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Descent  of 
real  estate 
vested  in  sole 
trustee  or 
mortgagee. 


An  exception  to  the  law  of  descent  was  made  in  case 
of  the  death,  after  the  year  1881  ip),  of  a  sole  trustee 
or  mortgagee  of  freeholds.  For  by  the  Conveyancing 
Act  of  1881  (>/),  where  a  freehold  estate  or  interest  of 
inheritance,  or  limited  to  the  heir  as  special  occupant, 
in  any  tenements  or  hereditaments,  corporeal  or  incor- 
poreal, is  vested  on  any  trust,  or  by  way  of  mortgage, 
in  any  person  solely,  the  same  shall  on  his  death,  not- 
withstanding an}^  testamentary  disposition,  devolve  to 
his  personal  representatives,  in  like  manner  as  if  the 
same  were  a  chattel  real  vesting  in  them.  This  enact- 
ment still  regulates  the  devolution  of  freehold  estates  in 
fee  simple  vested  in  an^^  one  solely  upon  trust  or  by  way 
of  mortgage,  the  Land  Transfer  Act,  1897  (/•),  applying 
only  to  the  real  estate  to  which  a  deceased  person  was 
entitled  for  his  own  use,  and  not  as  trustee  or  mortgagee. 


Succession 
and  Estate 
Duty. 


Heirs  are  now  charged  with  succession  and  estate 
dut}',  as  will  be  explained  in  the  next  chapter. 


(p)  By  stats.  .37  &  38  Vict, 
e.  78,  s.  5,  and  38  &  39  Vict.  c.  87. 
s.  48,  if  any  pei'son  seised  of  any 
hereditament  in  fee  simple  as  a 
bare  trustee  died  intestate  be- 
tween the  7th  August,  1S74, 
and  the  31st  December,  1881, 
the  same  vested  like  a  chattel 
real  in  his  legal  personal  repre- 
sentative. With  this  exception, 
before  tlie  year  1882,  the  fact, 
that  a  fee  was  held  subject  to 
a  trust   or   mortgage,    made    no 


dilferenee  in  the  course  of  its 
descent  at  law.  See  ante,  p.  188  ; 
Wms.  Conv.  Stat.  17,  19,  171. 

iq)  Stat.  44  &  45  A'ict.  c.  41, 
s.  30,  amended  bv  57  k  58  Vict, 
c.  46,  s.  88,  replacing  50  &  51 
Viet.  c.  73,  s.  45  ;  see  Wms. 
Conv.  Stat.  170  —  176:  lie 
rulings  Trusts,  26  Ch.  D.  432  ; 
He  Parker's  Trusts,  1894,  1  Cii. 
707,  721,  722. 

(/•)  Ante,  p.  213. 
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CHAPTER   X. 

OB"    A    WILL    OF    LANDS. 

The  right  of  testamentary  alienation  of  lands  is  a 
matter  depending  upon  Act  of  Parliament.  AVe  have 
seen,  that  previously  to  the  reign  of  Henry  YHL  an 
estate  in  fee  simple,  if  not  disposed  of  in  the  lifetime  of 
the  owner,  descended,  on  his  death,  to  his  heir  at  law  (a). 
To  this  rule,  gavelkind  lands,  and  lands  in  a  few 
favoured  boroughs,  formed  exceptions ;  and  the  hard- 
ship of  the  rule  was  latterly  somewhat  mitigated  by  the 
prevalence  of  conveyances  to  uses  ;  for  the  Court  of 
Chancery  allowed  the  rise  to  be  devised  by  will  (/>).  But 
when  the  Statute  of  Uses  (c)  came  into  operation,  and 
all  uses  were  turned  into  legal  estates,  the  title  of  the 
heir  again  prevailed,  and  the  inconvenience  of  the  want 
of  testamentary  power  then  began  to  be  felt.  To  remedy 
this  inconvenience,  an  Act  of  Parliament  ((/),  to  which  statute  of 
we  have  before  referred  {e),  was  passed  six  years  after  ^^'''^■'^" 
the  enactment  of  the  Statute  of  Uses.  By  this  Act, 
every  person  having  any  lands  or  hereditaments  holden 
in  socage,  or  in  the  nature  of  socage  tenure,  was  enabled 
by  his  last  will  and  testament  in  writing,  to  give  and 
devise  the  same  at  his  will  ;ind  pleasure  ;  and  those 
who  had  estates  in  fee  simple  in  lands  held  by  knight's 
service  were  enabUnl  in  the  same  way  to  give  and  devise 
two-third  parts  thereof.  AVlien,  by  the  statute  of  1*2 
Car.  II.  c.    24  ( /'),    socage   was   made   the   universal 

{a)  Ante,  I).  1:>.  jilaiiii'd  hy  statute  '.^\  k  :jri  lluii. 

(b)  Ante,  p.  169.  VIII.  e.  r>. 

(c)  Stat.  'J7  H.M).  VIII.  c,  10;  (r)  Ante,  ]>.  71. 
antCs]}.  171.  (/)  Ante,  \<.  ■'\. 

(d)  3-2    Umi.    VHI.    c.    ],    ex- 
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The  Statute 
oi  Fi-auds, 


Wills  Act. 


teniu'e.  all  estate  in  fee  simple  beciime  at  once  devisable, 
being  then  holden  by  socage.  This  extensive  power  of 
devising  lands  by  a  mere  wi"iting  unattested  was  soon 
curtailed  Ijy  the  Statute  of  Frauds  (//),  which  required 
that  all  devises  and  bequests  of  any  lands  or  tenements, 
devisalde  either  by  statute  or  the  custom  of  Kent,  or 
any  borough,  or  any  other  custom,  should  lie  in  writing, 
and  signed  by  the  party  so  devising  the  same,  or  by 
some  other  person  in  his  presence  and  by  his  express 
direction,  and  should  be  attested  and  sul)scribed  in  the 
presence  of  the  said  devisor  by  three  or  four  credible 
witnesses,  or  else  they  should  l)e  utterly  void  and  of 
none  efiect.  And  thus  the  law  continued  till  the  year 
1837,  when  the  Wills  Act  was  passed  (//).  By  this  Act 
the  original  statute  of  Henry  VIII.  (/')  was  repealed, 
except  as  to  wills  made  prior  to  the  1st  of  January, 
1888;  and  the  law  was  altered  to  its  present  state.  This 
Act  permits  of  the  devise  by  will  of  every  kind  of  estate 
and  interest  in  real  property  which  would  otherwise 
devolve  to  the  heir  of  the  testator,  or,  if  he  became 
entitled  by  descent,  to  the  heir  of  his  ancestor  (/,) ;  but 
enacts  (/),  that  no  will  shall  be  valid,  unless  it  shall  be 
in  writing,  and  signed  at  the  foot  or  end  thereof  bj^the 
testator,  or  In-  some  other  person  in  his  presence  and 
by  his  direction  :  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator,  in  the  presence  of  tico  or 
more  witnesses,  present  at  the  same  time  (m) ;  and  such 
witnesses  shall  attest,  and  shall  subscribe  the  will  in 
the  presence  of  the  testator.  One  would  have  thought 
that  this  enactment  was  sufficiently  clear,  especially 
that  part  of  it  which  directs  the  will  to  be  signed  at  the 


((/)  29  Car.  II.  c.  0.  .s.  o. 

(/(.)  Stat.  7  Will.  IV.  &  1  Yiot. 
■c.  26. 

(i)  32  Hen.  Till.  c.  1. 

(k)  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26,  s.  3.  See  ante,  p.  56,  ii.  {i), 
as  to  the  devise  of  land,  which 
vould   otherwise   escheat  to   the 


lonl  of  tlie  fee. 

(7)  Sect.  9. 

(_?)i)  See  He  Gnnstan,  7  P.  I). 
102:  Wright  v.  Sanderson.  9 
P.  D.  149  ;  Daintrec  d:  Butcher 
V.  Fasxdo,  13  P.  D.  67,  102  : 
W>iatt  V.  Berry,  1893,  P.  .'> ; 
Broirn  v.  SJ:irrou;  1902,  P.  3. 
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foot  or  eiul  thereof.  Some  very  careless  testators,  and 
very  clever  jiul<2,es,  however,  contrived  to  throw  upon 
this  clause  of  the  Act  a  discredit  which  it  did  not  deserve. 
And  it  was  accordingly  supplemented  hy  an  Act  of 
1852  (»),  declaring  that  several  positions  of  the  testator's 
signature,  which  are  enumerated  with  great  elaboration 
(and  all  of  which,  the  unlearned  reader  will  probably 
think,  might  well  have  been  considered  as  the  foot  or  end 
of  the  will  within  the  meaning  of  the  Wills  Act),  shall 
not  make  the  will  void ;  and  further  providing  that  no 
signature  shall  give  eftect  to  any  disposition  which  is 
underneath  or  follows  it,  oi'  was  inserted  after  it  was 
made. 

The  Statute  of  Frauds,  it  will  be  ()l)served.  required  AVho  may  Lc 
that  tlie  witnesses  sliould  l)e  credil)le  ;  and,  on  tlie  point 
of  credibility,  the  rules  of  law  with  resi)ect  to  witnesses 
were  formerly  very  strict ;  for  the  law  had  so  great  a 
dread  of  the  evil  influence  of  the  love  of  nuuiey,  that  it 
would  not  even  listen  toany  witness  who  had  thesnuiUest 
1  pecuniary  interest  in  the  result  of  his  own  testimony. 
Hence,  under  the  Statute  of  Frauds,  a  ])equest  to  a 
witness  to  a  will,  or  to  the  wife  or  husband  of  a  witness, 
prevented  such  witness  from  being  heard  in  support  of 
the  will ;  and,  the  witness  being  thus  incredible,  the  will 
was  void  for  want  of  three  credible  witnesses.  By  an  Act 
of  Geo.  11.  [()),  a  witness  to  whom  a  gift  was  made  was 
rendered  credible,  and  the  gift  only  which  was  made  to 
the  witness  was  declared  void ;  but  the  Act  did  not  extend 
to  the  case  of  a  gift  to  the  huslnind  or  wife  of  a  witness ; 
such  a  gift,  therefore,  still  rendered  the  whole  will 
void  (7>).  Under  the  Wills  Act,  however,  the  inconi-  Wills  A.'t. 
petency  of  the  witness  at  the  time  of  the  execution  of 

(»'.)  Stat.   15  k  It)   Vict.  c.  24  ;  (-)  Stiit.  iT.  Ceo.  U.  <•.  C. 

sue    Mart/an/    v.     Jidlniisun,     12  { />)   Ilnllivlil  \\   Tlmrp,  :'»   15.    A: 

P.    ]).    8';    kc   J,is/r,;    189:1,    1'.  A.  r..S!t  :  i  .1,11111.    Wills,  71,   ;j, 

'2H:<  :     Jfoi/I,'     V.     J/iirriM.     189;'.,  llli  nl.  ;•_' Sir.   I  •_'.'..•.. 

r.  ica. 
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Probate  of 
wills  of 
personalty. 


Wills  of  real 
estate. 


tlie  will,  or  at  any  time  afterwards,  is  not  sufficient  ta 
make  the  will  invalid  (7) ;  and  if  any  i)erson  shall  attest 
the  execution  of  a  will,  to  whom,  or  to  whose  wife  or 
husband,  any  beneficial  interest  whatsoever  shall  be 
given  (except  a  mere  charge  for  payment  of  debts),  the 
person  attesting  will  be  a  good  witness;  but  the  gift  of 
such  beneficial  interest  to  such  jierson,  or  to  the  wife 
or  husband  of  such  person,  will  be  void  (;•)•  Creditors, 
'also,  are  good  witnesses,  although  the  will  should  con- 
;tain  a  charge  for  payment  of  debts  (s) ;  and  the  mere 
'circumstance  of  being  appointed  executor  is  no  objection 
|to  a  witness  (0.  By  subsequent  statutes  (m),  the  rule 
which  excluded  the  evidence  of  witnesses  in  Courts  of 
Justice,  and  of  parties  to  actions  and  suits,  on  account 
of  interest,  was  very  properly  abolished ;  and  the  evidence 
of  interested  persons  is  now  received,  and  its  value  esti- 
mated according  to  its  worth ;  but  the  Wills  Act  is  not 
affected  by  these  statutes  (x). 

As  we  have  seen  (//),  wills  of  personal  estate  have 
always  been  required  to  be  proved,  formerly  in  the 
Ecclesiastical  Courts,  afterwards  in  the  Court  of  Pro- 
bate, and  now  in  the  High  Cottrt  of  Justice.  But  no 
stich  formality  was  required  to  establish  a  will  of  real 
estate,  and  the  Courts  of  Common  Law  alone  had  juris- 
diction on  all  questions  arising  on  the  validity  of  a  will 
of  real  estate  (^),the  Ecclesiastical  Courts  and  the  Court 
of  Probate  having  no  j  urisdiction  to  gran  t  probate  of  a  will 
relating  to  real  estate  only  (a).  Wills  disposing  of  per- 
sonal as  well  as  real  estate  were  obliged  to  be  proved  as 

&  1  Viet. 


iq)  Stat.  7  Will.  IV. 
c.  26,  s.  11. 

{r)  Stat.  7  Will.  IV.  &  1  Vict. 
c.  2(3,  s.  15.  See  Gurneii  v. 
Gurnexj,  3  Drew.  208  :  Tern- 
pest  V.  Teinpest,  2  K.  &  J.  635  ; 
Thorpe  v.  Bcstivick,  6  Q.  B.  D. 
311  ;  Be  Trotter,  1899,  1  Cli. 
764  ;  Apliii  v.  Stmie,  1904,  1  Ch. 
543. 

(s)  Sect.  16. 

[t)  Sect.  17. 


(«.)  Stats.  6  &  7  Vict.  c.  85  ; 
14  &  15  Vict.  c.  99,  amended  by 
16  &  17  Vict.  c.  S3. 

(.r)  Stats.  6  &  7  Vict.  c.  85, 
s.  1  ;  14  &  15  Vict.  c.  99,  s.  5.^ 

{y)  Ante,  p.  216. 

(z)  Bract,  fo.  401  a :  Denn's 
case,  Cro.  Car.  115:  Netter  v. 
Brett,  ibid.  391,  395  ;  Bac.  Abr. 
Prohibition  (L.  2). 

(«)  1  W'nis.  E.xors.  389,7tlied.  ; 
301,  10th  ed.  ;  Be  Drummond,  2 
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being  wills  of  personalty  (/>) ;  but  in  such  eases  the  original 
will  remained  the  only  evidence  available  at  common  law 
of  the  testator's  devise,  the  Courts  of  Common  Law 
not  regarding  the  probate  copy  (c)  of  the  will  in  respect 
of  the  devised  realty  (d),  although  the  probate  was  con- 
clusive evidence  of  the  will  as  to  the  testator's  per- 
sonalty (e).  But  now  by  the  Court  of  Probate  Act, 
1857  (/),  the  probate  of  a  will  is  admissible  as  evidence 
of  a  devise  of  real  estate  under  the  conditions  specified 
in  the  Act.     And  by  the  same  Act,  a  testator's  heir  at 

'  law  and  the  devisees  of  his  real  estate  might  be  cited  to 
attend  proceedings  in  the  Court  of  Probate  relating  to 
the  validity  of  a  will,  and  would  be  bound  by  such  pro- 
ceedings if  so  cited  or  otherwise  made  parties  thereto  {[/). 
Since  1875  these  provisions  have  applied  to  proceedings 
in  the  High  Court  of  Justice  under  the  jurisdiction  then 
transferred  thereto  from  the  Court  of  Probate  (//) ;  so 
that  an  heir  at  law,  who,  being  also  one  of  a  testator's  next 
of  kin,  has  unsuccessfully  contested  the  validity  of  his 
will  as  a  disposition  of  personalty  in  proceedings  to 
obtain  probate  thereof,  cannot  afterwards  dispute  the 
will  as  devising  realty  in  an  action  brought  under  the 
High  Court's  common  law  jurisdiction  (/).     The  Land 

'  Transfer  Act,  1897  (k),  now  provides  that  probate  or 
letters  of  administration  may  be  granted  in  respect  of  real 

Sw.   &  Tr.  8  ;  He  Barden,  L.  R.  dourjh   v.    Grccn/toug/i,    L.    K.    2 

1  P.  &  M.  325  ;  lie  Jioutle,  L.  R.  Q.  li.  612. 

3  P.  &  ]M.  177  ;  Re  Tomlinson,  6  (</)  Stat.  20  &  21  Viot.   c.   77, 

P.    D.   209  ;   J:e   llornhucklc,    15  ss.    61—63.     Sec  Siujdai   v.    St. 

P.  D.  1-19.  Leonards,  1  P.  I).  154,  236.  Tlu'se 

(/')  See  P«r<riV/(/c's  msc,  2  Salk.  provisions    apply   only    to    wills 

552;  Anon.,'iiia\V..  22;  1  Wins.  executed  since  antl  in  accoiilanco 

E.vors.  389,  7tli  ed.  with  the  Wills  Act  ;  CamjibcU  v. 

(c)  Auk,  p.  216.  Lucy,  L.  R.  2  P.  &  U.  209. 

{d)  Doc  d.   Ash   v.    Calvert,   2  (//)  Stats.  36  k  37  Vict.  c.  66, 

Camp.  389  ;  Taylor  on  Evidence,  ss.  3,  *,  16  ;  37  k  38  Vict.  c.  83  ; 

§  156.')  A.  ante,   p.   164  ;  Wnis.   Pcrs.   Pro[t. 

(<•)  Allci  V.  Dundas,   3  T.   R.  141,  192,  427,  15th  ed. 
125.  (i)  Bcardshii      v.      Bcardskif, 

(/)  Stat.  20  k  21   Vict.  c.  77,  1899,  1  Q.  P..  746, 
ss.  62,  64,  65  ;  see  Taylor  on  Evi-  {k-)  Stat.  60  &  61  Vict.  c.   65, 

dence,  §§  1565  A,   li,  C  :  Barra-  s.  1  (3)  ;  see  also  s.  2  (4). 

w.ii.p.  ]6 


&c. 
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estate  only,  although  there  is  no  personal  estate.  This 

I  confers  jurisdiction  to  grant  probate  o£  wills  of  realty 
only ;  but  where  such  wills  contain  no  appointment  of 
executors  or  other  disposition  of  the  testator's  personalty, 
it  does  not  appear  necessary  to  prove  them  (/). 

Revocation  So  mucli,  then,  for  the  power  to  make  a  will  of  lands, 

of  a  will.  ^^^^  £q^.  ^i^g  formalities  with  which  it  must  be  accom- 

panied. A  will,  it  is  well  known,  does  not  take  effect 
until  the  decease  of  the  testator.     In  the  meantime,  it 

By  marriage,  may  be  revoked  in  various  ways  ;  as  by  the  marriage  of 
either  a  man  or  a  woman  (/;0  ;  though,  before  the  Wills 
Act,  the  marriage  of  a  man  was  not  sufficient  to  revoke 
his  will,  unless  he  also  had  a  child  born  (n).     A  will 

By  burning,  may  also  be  revoked  by  burning,  tearing,  or  otherwise 
destroying  the  same,  by  the  testator,  or  by  some  person 
in  his  presence,  and  by  his  direction,  with  the  intention 
of  revoking  the  same  (o).  But  the  Wills  Act  enacts  (jj) 
that  no  obliteration,  interlineation,  or  other  alteration, 
made  in  any  will  after  its  execution,  shall  have  any 
effect  (except  so  far  as  the  words  or  effect  of  the  will, 
before  such  alteration,  shall  not  be  apparent  ((^)), unless 
such  alteration  shall  be  executed  in  the  same  manner  as 
a  will;  but  the  signature  of  the  testator,  and  the  sub- 
scription of  the  witnesses,  may  be  made  in  the  margin, 
or  on  some  other  part  of  the  will,  opposite  or  near  to 

(Z)  See  aide,  p.  240,  n.  {a\  A.  &  E.  1-1. 

(m)  Stat.  7  Will.  IV.  &  1  Vict.  (o)  Stat.  7  Will.   IV.  &  1  Vict, 

c.    26,    s.    18.      "Except   a   will  c.  26,  s  20.     There  must  be  both 

made  in  exercise  of  a  power  of  actual  dcstractiou  and  intent  to 

appointment,    when    the   real   or  destroy  ;    Andrew   v.   Motley,   12 

jiersonal  estate  thereby  appointed  C.     B.    N.     S.    514;     Cheese    w 

would   not,    in    default    of    such  Lovcjoy,   2  P.    D.    251  ;  Mills  v. 

appointment,  i)ass  to  his  or  her  MiUward,  15  P.  D.  20  ;  Stamford 

heir,    customary    heir,     executor  v.    IFIiite,    1901,    P.    46  ;    Dixon 

or  administrator,   or   tlie   person  v.    Solicitor   to    Treasury,    1905, 

entitled,   as   his   or   her   next  of  F.  i2  ;a.nd  see  Atkinson  \.  Morris, 

kin,   under   the    Statnte   of    Dis-  1897,  P.  40. 

tributions."     Jle  Fcmoick,  L.  R.  {p)  Sect.    21  ;    Re   Hay,  1904, 

1   P.   k  M.   319  ;  Re  Russell,  15  1  Ch.  317. 

P.  D.  111.  (q)  See  Ffinch  v.  Combe,  1894, 

(?i)  1  Jarm.  Wills,  122,  4th  ed.  P.  191  ;  Re  Brasier,  1899,  P.  36. 
See   Marstoii    v.    Roe   d.    Fox,    8 
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such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a 

memorandum  referring  to  such  alteration,  and  written 

at  the  end  or  some  other  part  of  the  will.     A  will  may  By  writing 

also  be  revoked  by  any  writing,  executed  in  the  same  cuted^^^' 

manner  as  a  will,  and  declaring  an  intention  to  revoke, 

or  by  a  subsequent  will  or  codicil  (v),  to  be  executed  as  B^'subse- 

before.     And  where  a  codicil  is  added,  it  is  considered  ^^^^^^^  ^^'  • 

as  part  of  the  will ;  and  the  disposition  made  by  the 

will  is  not  disturbed  furtlier  than  is  absolutely  necessary 

to  give  effect  to  the  codicil  {s). 

The  above  are  the  only  means  by  which  a  will  can  now  Subsequent 
be  revoked;  unless,  of  course,  the  testator  choose  after-  '^'^^^^ '°°' 
wards  to  part  with  any  of  the  property  comprised  in  his 
will,  which  he  is  at  perfect  liberty  to  do.  In  this  case 
the  will  is  revoked,  as  to  the  property  parted  with,  if  it 
does  not  find  its  way  back  to  the  testator,  so  as  to  be  his 
at  the  time  of  his  death.  Under  the  Statute  of  Hen. 
VIII.  a  will  of  lands  was  regarded  in  the  light  of  a 
present  conveyance,  to  come  into  operation  at  a  future 
time,  namely,  on  the  death  of  the  testator  (t).  And  if  a 
man,  having  made  a  will  of  his  lands,  afterwards  dis- 
posed of  them,  they  would  not,  on  returning  to  his 
possession,  again  become  subject  to  his  will,  without 
a  subsequent  repul)lication  or  revival  of  the  will  (ii). 
I  But,  under  the  Wills  Act,  no  subsequent  conveyance 
ishall  prevent  the  operation  of  the  will,  with  respect  to 
such  devisable  estate  or  interest  as  the  testator  shall 
[have  at  the  time  of  his  death  (.r).  In  the  same  manner,  Aftor-pur- 
the  old  statute  was  not  considered  as  enabling  a  person  "■'  ''^^*^'  ^  ' 
to  dispose  by  will  of  any  lands,  except  such  as  he  was 
possessed  of  at  the  time  of  making  his  will :  so  that 

(»•)  Stat.  7  Will.  IV.  &  1  Vict. 
c.  26,  s.  20.  See  Hcllicr  v.  Hel- 
Ikr,  9  P.  D.  2:i7  ;  Ho  Goslinr),  11 
P.  D.  79  :  lie  llodijldnson,  1893, 
.?.  339  ;  Alkiiuwn  v.  Morris,  1897, 
P.  40  ;  Cadcll  v.  IVilcodcs,  1898, 
P.  21. 

(s)  1  Jarui.  Wills,  170,  4tli  cd.  ; 


139.  5ih  eiL 

(0  See  P.  .t  y\.  Hist.  JCii-.  Liw. 
ii.  313. 

(u)  1  .laiiii.  Wills,  1  17,  1!'8, 
4tli  eJ. 

(.<■)  Stat.  7  W  ill.  IV.  .V  1  \i.i. 
c.  2(5,  s.  23. 

IG— 2 
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A  will  now 
speaks  from 
the  death  of 
the  testator. 


"General 

residuary 

devisee. 


lands  purchased  after  the  date  of  the  will  could  not  he 
affected  hy  any  of  its  dispositions,  but  descended  to  the 
heir  at  huv  (/y).  This  also  is  altered  l)y  the  "Wills  Act, 
which  enacts  (z)  that  every  will  sliall  he  construed,  with 
reference  to  the  property  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  heen  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention 
shall  ajDpear  by  the  will.  So  that  every  man  may  now 
dispose,  by  his  will,  of  all  such  landed  property,  or  real 
estate,  as  he  may  hereafter  possess,  as  well  as  that 
which  he  now  has.  Again,  the  result  of  the  old  rule, 
that  a  will  of  lands  was  a  present  conveyance,  was,  that 
a  general  devise  by  a  testator  of  the  residue  of  his  lands 
was,  in  effect,  a  specific  disposition  of  such  lands  and 
such  only  as  the  testator  then  had,  and  had  not  left  to 
any  one  else  {<i).  A  general  residuary  devisee  was  a 
devisee  of  the  lands  not  otherwise  left,  exactly  as  if  such 
lands  had  been  given  him  by  their  names.  The  conse- 
quence of  this  was,  that  if  any  other  persons  to  whom 
lands  were  left  died  in  the  lifetime  of  the  testator,  the 
residuary  devisee  had  no  claim  to  such  lands,  the  gift  of 
which  thus  failed  ;  but  the  lands  descended  to  the  heir 
at  law.  This  rule  is  altered  by  the  Act,  under  which  (h) , 
unless  a  contrary  intention  appear  by  the  will,  all  real 
estate  comprised  in  any  devise,  which  shall  fail  by  reason 
of  the  death  of  the  devisee  in  the  lifetime  of  the  testator, 
or  by  reason  of  such  devise  being  contrary  to  law,  or 
otherwise  incapable  of  taking  effect,  shall  be  included  in 
the  residuary  devise  (if  any)  contained  in  the  will. 


A  lapse.  This  failure  of  a  devise,  by  the  decease  of  the  devisee 

in  the  testator's  lifetime,  is  called  a  lajisc ;  and  this 
lapse  is  not  prevented  by  the  lands  being  given  to  the 


{y)  1  Jarni.  Wills,  645,  4tli  ed. 

{z)  Stat.  7  Will.  lY.  &  1  Vict, 
c.  26,  s.  24  ;  lie  I'ortal  and  Lamb, 
30  Gh.  D.  50. 


(«)  1  Jarni.  AVills,  645,  4th  ed. 

(h)  Stat.  7  Will.  IV.  audi  Vict, 
c.  26,  s.  25  ;  Mason  v.  Ogden, 
1903,  A.  C.  1. 
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devisee  and  Jtis  licirs  ;  and  in  the  same  way,  before  the 

Wills  Act,  a  gift  to  the  devisee  and  the  lieirs  of  Jus  hodij 

would  not  carry  the  lands  to  the  heir  of  the  body  of  the 

devisee,  in  case  of  the  devisee's  decease  in  the  lifetime 

of  the  testator  (e).     For  the  terms  Iwiis  and  lieirs  of  tlie 

body  are  words  of  limitation  merely ;  that  is,  thej^  merely 

mark  out  the  estate,  which  the  devisee,  if  living  at  the 

testator's  death,  would  have  taken, — in  the  one  case  an 

estate  in  fee  simple,  in  the  other  an  estate  tail ;  and  the 

heirs  are  no  objects  of  the  testator's  bounty,  further  than 

as  connected  with  their  ancestor  (d).     Two  cases  have,  ^"'>  i^^pse  now 

however,  been  introduced  by  the  Wills  Act,  in  which 

the  devise  is  to  remain  unaffected  by  the  decease  of  the 

devisee  in  the  testator's  lifetime.     The  first  case  is  that  Estate  tail. 

of  a  devise  of  real  estate  to  any  person  for  an  estate  tail ; 

in  which  case,  if  the  devisee  should  die  in  the  lifetime 

of  the  testator,  leaving  issue  who  would  be  inheritable 

under  such  entail,  and  any  such  issue  shall  be  living  at 

the  death  of  the  testator,  such  devise  shall  not  lapse, 

but  shall  take  effect  as  if  the  death  of  such  person  had 

happened  immediately  after  the  death  of  the  testator, 

unless  a  contrary  intention  shall  appear  by  the  will  (r). 

The  other  case  is  that  of  the  devisee  being  a  child  or  Devise  to 

other  issue  of  the  testator  dying  in  the  testator's  lifetime  te^'stntor. 

and  leaving  issue  any  of  whom  are  living  at  the  testator's 

death.     In  this  case,  unless  a  mere  life  estate  shall  have 

been  left  to  the  devisee,  the  devise  shall  not  lapse,  but 

shall  take  effect  as  in  the  former  case  {f). 

The  construction  of  wills  is  the  next  object  of  our  Construct  ion 
,  ,       , .  T  •  -11        1      ^.  1  of  wills. 

attention.     In  construnig  wnls,  the  Courts  have  always 
))orne  in  mind,  that  a  testator  may  not  have  had  tlie 

(c)  Hodgson  and   JVifc  v.  ./wi-       Prop.  448,  l.'ith  ed.  :  Johnson  v. 

brosc,  1  Douf^l.  ."337.  Johnson,  3  Hmo.  1.57  ;  I'ai-Im  v. 

{d)  riow.L    ;J4.')  ;  1   lleji.  105;       67«'///(f,  2  Kay  <^  J.  670  ;  drifdhi 

1  Jiinii.  Wills.  :',38,  4tli  cd.  v.  Gale,   12  Sim.  354  ;  Eaicv  v. 

(r)  Stnt.  7  Will.  IV.  .^  1  Vi.t.       Fiinundl,  17  Cli.  D.  115.     KstiUo 

c.  21),  s.  32.  .liitv  attaches;  lie  Scott,   1901,   1 

(/)  Sect.  33.     Sec  Wilis,  i'.is.        K.  )).  228. 
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Intention  to 
be  observed. 


Technical 
rules. 

Example  of 
an  intended 
life  estate, 
held  to  be  an 
estate  tail. 


same  opportunity  of  le^^al  advice  in  drawing  his  will,  as 
he  would  have  had  in  executing  a  deed.  And  the  first 
great  maxim  of  construction  accordingly  is,  that  the 
intention  of  the  testator  ought  to  he  ohserved  (.7).  The 
decisions  of  the  Courts,  in  pursuing  this  maxim,  have 
given  rise  to  a  number  of  subsidiary  rules,  to  be  applied 
in  making  out  the  testator's  intention  ;  and  when  doubts 
occur,  these  rules  are  always  made  use  of  to  determine 
the  meaning ;  so  that  the  true  legal  construction  of  a 
will  is  occasionally  different  from  that  which  would  occur 
to  the  mind  of  an  unprofessional  reader.  Certainty 
cannot  be  obtained  without  uniformity,  nor  uniformity 
without  rule.  Eules,  therefore,  have  been  found  to  be 
absolutely  necessary  ;  and  the  indefinite  maxim  of 
observing  the  intention  is  now  largely  qualified  by  the 
numerous  decisions  which  have  been  made  respecting 
all  manner  of  doubtful  points,  each  of  which  decisions 
forms  or  confirms  a  rule  of  construction,  to  be  attended 
to  whenever  any  similar  difficulty  occurs.  It  is,  indeed, 
very  questionable,  whether  this  maxim  of  observing  the 
intention,  reasonable  as  it  may  appear,  has  been  of  any 
service  to  testators  ;  and  it  has  certainly  occasioned  a 
great  deal  of  trouble  to  the  Courts.  Testators  have 
imagined  that  the  making  of  wills,  to  be  so  leniently 
interpreted,  is  a  matter  to  which  anybody  is  competent ; 
and  the  consequence  has  been  an  immense  amount  of 
litigation,  on  all  sorts  of  contradictory  and  nonsensical 
bequests.  An  intention,  moreover,  expressed  clearly 
enough  for  ordinary  apprehensions,  has  often  been 
defeated  by  some  technical  rule,  too  stubborn  to  yield 
to  the  general  maxim,  that  the  intention  ought  to  be 
observed.  Thus,  in  one  case  (h),  a  testator  declared  his 
intention  to  be,  that  his  son  should  not  sell  or  dispose 
of  his  estate  for  longer  time  than  his  life,  and  to  that 


(g)  30  Ass.  183  a;  Y.  B. 
9  Heu.  VI.  24  b  ;  Litt.  s.  58G  ; 
Perk.  s.  555  ;  2  Black.  C'omm. 
381. 


(A)  Perriii  v.  Blake,  4  Burr. 
2579,  1  W.  Bl.  672,  1  Dou^d. 
343. 
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intent  he  devised  the  same  to  bis  son  for  his  life,  and 
after  his  decease  to  the  heirs  of  the  body  of  bis  said 
son.  The  Court  of  King's  Bench  held,  as  the  reader 
would  no  doubt  expect,  that  the  son  took  only  an  estate 
for  his  life  ;  but  this  decision  was  reversed  by  the  Court 
of  Exchequer  Chamber,  and  it  is  now  well  settled  that 
the  decision  of  the  Court  of  King's  Bench  was  erro- 
neous (i).  The  testator  unwarily  made  use  of  technical 
terms,  which  always  require  a  technical  construction. 
In  giving  the  estate  to  the  son  for  life,  and  after  his 
decease  to  the  heirs  of  his  body,  the  testator  had,  in 
effect,  given  the  estate  to  the  son  and  the  heirs  of  Jiis 
hoclif.  Now  such  a  gift  is  an  estate  tail ;  and  one  of 
the  insejiarable  incidents  of  an  estate  tail  is,  that  it  may 
be  barred  in  the  manner  already  described  (/,).  The 
son  was,  therefore,  properly  entitled,  not  to  an  estate 
for  life  only,  but  to  an  estate  tail,  which  would  at  once 
enable  him  to  dispose  of  the  lands  for  an  estate  in  fee 
simple.  In  contrast  to  this  case  are  those  to  which  we 
have  before  adverted,  in  thechapteronestatesforlife(/). 
In  those  cases,  an  intention  to  confer  an  estate  in  fee  An  intended 
simple  was  defeated  by  a  construction,  which  gave  only  hekfto^be 
an  estate  for  life  ;  a  gift  of  lands  or  houses  to  a  person  ™iy  i^n  cs^-^te 

for  life. 

simply,  without  words  to  limit  or  mark  out  the  estate 
to  be  taken,  was  held  to  confer  a  mere  life  interest. 
But,  in  such  cases,  the  Courts,  conscious  of  the  pure 
technicality  of  the  rule,  were  continually  striving  to 
avert  the  hardship  of  its  effect,  by  laying  hold  of  the 
most  minute  variations  of  phrases,  as  matter  of  excep- 
tion. Doubt  thus  took  the  place  of  direct  hardship; 
till  the  legislature  thought  it  time  to  interpose.  As  we 
have  seen,  a  remedy  was  provided  by  the  Wills  Act  (in),  Wills  Act. 
which  enacts  (ii)  that  where  any  real  estate  shall  be 
devised  to  any  person,  without  any  words  of  limitation, 

(/)  Feanie,  C.  IJ.  147—172.  (hi)  7  Will.  IV.  >l-  1  Vict.  c.  2ik 

(/,•)  Ante,  !>.  98.  (n)  Sect.  '2ii. 

(/)  Jiitr,  1).  111. 
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such  devise  shall  be  construed  to  pass  the  fee  simple, 
or  other  the  whole  estate  or  interest,  which  the  testator 
had  power  to  disjiose  of  by  will,  in  such  real  estate, 
unless  a  contrary  intention  shall  appear  by  the  will. 
In  these  cases,  therefore,  the  rule  of  law  has  been  made 
to  give  way  to  the  testator's  intention  ;  but  the  case 
above  cited,  in  which  an  estate  tail  was  given  when  a 
life  estate  only  was  intended,  is  sufficient  to  show,  that 
rules  still  remain  which  give  to  certain  phrases  such 
a  force  and  effect  as  can  be  properly  directed  by  those 
only  who  are  well  acquainted  with  their  power. 

Gift  in  case  Another  instance  of  the  defeat  of  intention  arose  in 

withmit  issue.  \^^^^  "^^^^  ^^  ^  S^^^  0^  lands  to  one  person,  "  and  in  case 


he  shall  die  without  issue,"  then  to  another.  The 
''Courts  interpreted  the  words,  "in  case  he  shall  die  with- 
out issue,"  to  mean  "in  case  of  his  death,  and  of  the 
failure  of  his  issue ;  "  so  that  the  estate  was  to  go  over 
to  the  other,  not  only  in  case  of  the  death  of  the  former, 
leaving  no  issue  Uring  at  Jt'is  decease,  but  also  in  the 
event  of  his  leaving  issue,  and  his  issue  afterwards 
failing,  by  the  decease  of  all  his  descendants.  The 
Courts  considered  that  a  man  might  properl}"  be  said 
to  be  "  dead  without  issue,"  if  he  had  died  and  left 
issue,  all  of  whom  were  since  deceased  ;  quite  as  much 
as  if  he  had  died,  and  left  no  issue  behind  him.  In 
accordance  with  this  view,  they  held  such  a  gift  as  above 
mentioned  to  be,  by  implication,  a  gift  to  the  first  person 
and  his  issue,  with  a  remainder  over,  on  such  issue 
failing,  to  the  second.  This  was,  in  fact,  a  gift  of  an 
Such  a  gift  estate  tail  to  the  first  party  (o) ;  for  an  estate  tail  is  just 
es^t^te^tail  ^^^  such  an  estate  as  is  descendible  to  the  issue  of  the  party, 
and  will  cease  when  he  has  no  longer  heirs  of  his  body, 
that  is,  when  his  issue  fails.  Had  there  been  no  power 
of  barring  entails,  this  would  no  doubt  have  been  a  most 
effectual  way  of  fulfilling  to  the  utmost  the  testator's 

:;  (o)  1  Jarm.  "Wills,  55i,  4th  eJ.  ;  MachcU  v.  JVeaiiag,  8  Sim.  4,  7. 
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intention.  But,  as  we  have  seen,  every  estate  tail  in 
l^ossession  is  liable  to  be  barred  and  turned  into  a  fee 
simple,  at  the  will  of  the  owner.  With  this  legal  incident 
of  such  an  estate,  the  Courts  considered  that  they  had 
nothing  to  do;  and  by  this  construction,  they  accordingly 
enabled  the  first  devisee  to  bar  the  estate  tail  which 
they  adjudged  him  to  possess,  and  also  the  remainder 
over  to  the  other  party.  He  thus  was  enabled  at  once  intention 
to  acquire  the  whole  fee  simple,  contrary  to  the  inten-  '■^  ^^^  ■ 
tion  of  the  testator,  who  most  probably  had  never  heard 
of  estates  tail,  or  of  the  means  of  barring  them.  This 
rule  of  construction  had  been  so  long  and  firmly  estab- 
lished, that  nothing  but  the  power  of  Parliament  could 
effect  an  alteration.  This  was  done  by  the  Wills  Act,  Wilis  Act. 
wliich  directs  (}>)  that  in  a  will  the  words  "  die  without 
issue,"  and  similar  expressions,  shall  be  construed  to 
mean  a  want  or  failure  of  issue  in  the  lifetime,  or  at 
the  death  of  the  party,  and  not  an  indefinite  failure  of 
issue;  unless  a  contrary  intention  shall  appear  l)y  the 
will,  by  reason  of  such  person  having  a  prior  estate 
tail,  or  of  a  i)receding  gift  being,  without  any  implica- 
tion arising  from  such  words,  a  gift  of  an  estate  tail  to 
such  person  or  issue,  or  otherwise. 

lA    From  what  lias  been  said  it  will  appear  that,  before 
^  'the  above-mentioned  alteration,  an  estate  tail  might  have 

been  given  l)y  will,  l)y  the  mere  implication,  arising  from  implication, 
y /the  apparent  intention  of  the  testator,  tliat  the  land  C/L-  -^ 
"  should  not  go  over  to  any  one  else,  so  long  as  the  first 
devisee  had  any  issue  of  his  body.  In  the  particular 
class  of  cases  to  which  we  have  referred,  this  implication 
is  now  excluded  by  express  enactment.  But  the  general 
principle  by  which  any  kind  of  estates  may  be  given  by 
will,  whenever  an  intention  so  to  do  is  expressed,  or 
clearly  implied,  still  remains  llifsanu-.  In  a  deed,  tech- 
nical words  are  always  required  ;  to  create  an  estate  tail 

p)  Sect.  '29  ;  sec  /.V  J'jhnnuh,  ISO 4,  3  Cli.  'iU. 
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by  a  deed,  it  is  necessary,  as  we  have  seen  (q),  that  the 
word  lu'irx,  coupled  with  irords  of  ])r()cn'ati<»i,  such  as 
heirs  of  tJic  hodi/,  or  the  words  in  tail  shall  he  made  use 
of.     So,  we  have  seen  that,  to  give  an  estate  in  fee  simple, 
it  is  necessary,  in  a  deed,  to  use  the  word  lirira,  or  the 
words  in  fee  simjih'  (r),  as  words  of  limitation,  to  limit 
Gift  of  an         or  mark  out  the  estate.     But  in  a  will,  a  devise  to  a 
will.     '^'   ^^    person  and  his  seed  (s),  or  to  him  and  his  issue  (0,  and 
many  other  expressions,  are  sufficient  to  confer  an  estate 
tail ;  and  a  devise  to  a  man  and  his  Jieiis  male,  which 
in  a  deed  would  be  held  to  confer  a  fee  simple  {ii),  in  a 
will  gives  an  estate  in  tail  male  (x)  ;  for  the  addition  of 
the  word  "  male,"  as  a  qualification  of  heirs,  shows  that 
a  class  of  heirs,  less  extensive  than  heirs  general,  was 
intended  (?/) ;  and  the  gift  of  an  estate  in  tail  male,  to 
which,  in  a  will,  words  of  procreation  are  unnecessarj^ 
is  the  only  gift  which  at  all  accords  with  such  an  inten- 
Gift  of  a  fee     tion.     So,  even  before  the  enactment  directing  that  a 
will.     ^  devise  without  words  of  limitation  shall  he  construed  to 

pass  a  fee  simple,  an  estate  in  fee  simple  was  often  held 
to  be  conferred,  without  the  use  of  the  word  licirs.  Thus, 
such  an  estate  was  given  by  a  devise  to  one  in  fee  simple^ 
or  to  him /or  cccr,  or  to  him  and  Itis  assitpisfor  ever  {z)y 
or  by  a  devise  of  all  the  testator's  estate,  or  of  all  his 
property,  01'  all  his  inheritance,  and  by  avast  number  of 
other  expressions,  by  which  an  intention  to  give  the  fee 
simple  could  be  considered  as  expressed  or  implied  (a). 

tTpes  and  The  doctrine  of  uses  and  trusts  applies  as  well  to  a 

will  as  to  a  conveyance  made  between  living  parties. 
Thus  a  devise  of  lands  to  A.  and  his  heirs  to  the  use  of 

{q)  Ante,-^Y'.  145,  202.  (.<■)  Co.    Litt.    27  a;    2  Blaclv. 

(r)  Ante,  pp.  145,  202.  Coiiini.  lliJ. 

(s)  Co,    Litt.    9    b:    2    Black.  (v)  2  Jam.  AVilLs,  324.  4th  ed. ; 

Comm.  115.  11*59,  5tli  ed. 

{t)  Marlitiv.Siranndl,2V,en\\  (:)  Co.    Litt.    9b:    2    Black. 

249  ;  2  Jaim.  Wills,  412,  4th  ed.,  Coiinn.  108. 

1258,  5t,h  ed.  [a)  2    Jarm,    "Wills.    274    sq., 

(ii)  Ante,  p.  146.  4th  ed. 
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B.  and  his  heirs,  upon  certain  trusts  to  be  performed  by 
B.,  will  vest  the  legal  estate  in  fee  simple  in  B.  ;  and 
the  Court  will  compel  him  to  execute  the  trust ;  unless 
indeed,  he  disclaim  the  estate,  which  he  is  at  perfect 
liberty  to  do  (h).  But,  if  any  trust  or  duty  should  be 
imposed  upon  A.,  it  will  then  become  a  question,  on  the 
construction  of  the  will,  whether  or  not  A.  takes  any 
legal  estate  ;  and,  if  any,  to  what  extent.  If  no  trust  or 
duty  is  imposed  on  him,  he  is  a  mere  instrument  for 
conveying  the  legal  estate  to  B.,  filling  the  same  passive 
office  as  a  person  to  whom  a  feoffment  or  conveyance  has 
been  made  to  the  use  of  another  (r).  From  a  want  of 
acquaintance  on  the  part  of  testators  with  the  Statute  of 
Uses  (d) ,  great  difficulties  have  frequently  arisen  in  deter- 
mining the  nature  and  extent  of  the  estates  of  trustees 
under  wills.  In  doubtful  cases,  the  leaning  of  the  Courts 
was  to  give  to  the  trustees  no  greater  estate  than  was 
absolutely  necessary  for  the  purposes  of  their  trust. 
But  this  doctrine  having  frequently  been  found  incon- 
venient, provision  has  been  made  in  the  Wills  Act  {c), 
that,under  certain  circumstances,  not  always  to  be  easily 
explained,  the  fee  simple  shall  pass  to  the  trustees,  in- 
stead of  an  estate  determinable  when  the  purposes  of  the 
trust  shall  be  satisfied. 

The  above  examples  may  serve  as  specimens  of  the  Daugor  of 
great  danger  a  person  incurs,  who  ventures  to  commit  the  ie"aMuies.*^ 
destination  of  his  property  to  a  document  framed  in 
ignorance  of  the  rules,  by  which  the  effect  of  such  docu- 
ment must  be  determined.  The  AVills  Act,  by  the 
alterations  above  mentioned,  has  effected  some  improve- 
ment ;  but  no  Act  of  Parliament  can  give  skill  to  the 

(b)  Niclosoji  V.    JFordxicorfh.  2       ItJG  ;  A'-'  L'roolr,  1394,  1  Cli.  43  ; 
Swaiist.  36;"),  19  1!.   K.  80  ;  Unh       see  «/(/-■,  pp.  173,  203,  204. 

V.   Walker,  3  ily.  &  Cr.  702  ;  Siij-  (,(/)  27  Hen.  VIII.  c.  10  ;  ante, 

tjcrs  V.  Eviu>»,  i  K.  &  15.  3tj7,  380.  \\  171. 

(c)  2  Jariii.   Wills,    290—292,  {(■)  Stiit.  7  Will.  \\ .  k    1  Vict. 
4th    ed.,    1137,    1139,    r>lh    cil.  ;  c.  20,  s.s.  30,  31. 

Baker  v.    White.    L.    1!.    20    Km. 
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nnpracfcised,  or  cause  everybody  to  attach  the  same 
meaning  to  douljtful  words.  The  only  way,  therefore, 
to  avoid  doubts  on  the  construction  of  wills,  is  to  word 
them  in  proper  technical  language, — a  task  to  which 
those  only  who  have  studied  such  language  can  be 
expected  to  be  competent. 

If  the  testator  should  devise  land  to  the  person  who 
is  his  heir  at  law,  it  is  provided  by  the  Inheritance 
Act  (/■)  that  such  heir  shall  be  considered  to  have 
acquired  the  land  as  a  devisee,  and  not  by  descent.  Such 
heir,  thus  taking  hy  purchase  (f/),will  therefore  become 
the  stock  of  descent;  and  in  case  of  his  decease  intestate, 
the  lands  will  descend  to  Ids  heir,  and  not  to  the  heir  of 
the  testator,  as  the_y  would  have  done  had  the  lands 
descended  on  the  heir.  Before  this  Act,  an  heir  to  whom 
lands  were  left  by  his  ancestor's  will  was  considered  to 
take  by  his  prior  title  of  descent  as  heir,  and  not  under 
the  will, — unless  the  testator  altered  the  estate  and 
limited  it  in  a  manner  different  from  that  in  which  it 
W'Ould  have  descended  to  the  heir  (/;). 

As  we  have  seen  (/),  in  the  case  of  testators  dying 
after  the  year  1897,  their  real  estate  vests  at  once  in 
their  executors,  notwithstanding  any  testamentary  dis- 
position thereof ;  and  the  executors  are  empowered  to 
dispose  of  the  same  to  raise  money  for  payment  of 
their  funeral  and  testamentary  expenses  and  debts  and 
their  legacies,  if  charged  on  their  real  estate ;  and  the 
devisee  of  lands  takes  no  estate  therein  at  law,  though 
he  has  an  interest  in  them  in  equity,  until  the  executors 
have  either  assented  to  the  devise  in  his  favour  or  have 
expressly  conveyed  the  lands  to  him.  And  if  a  testator 
has  left  no  executor,  his  real  estate  will  vest  in  his  ad- 
ministrator ciDii  testamento  annexo,  who  will  have  the 


(/)  Stat.  3  &  4  Will.  lY.  c.  106, 
s.  3  :  see  Strickland  v.  Strkldaml, 
10  Sim.  374  ;  Owoi  v.  Gibbons, 
1902,  1  Ch.  636. 

([/)  Ante,  p.  221. 


(/t)  AVatk.  Descents,  174,  176 
(229,  231,  4th  ed.). 

(0  Ante.  pp.  29,  57,  74,  84,  85, 
109,131,137,183,187,202,213,218. 
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same  powers  in  all  respects  as  an  executor  (/.).     But  Devise  of  real 
where  a  testator  died  before  the  year  1898,  the  devise  of  fonneriy^^ 

his  real  estate  was  quite  independent  of  the  executors'  in<lependent 

of  executoi  s 

assent  or  interference,  unless  the  testator  should  either  assent, 
expressly  or  by  implication  have  given  his  executors  any 
estate  in  or  power  over  the  same.  In  modern  times,  how-  Charge  of 
ever,  the  doctrine  was  broached,  that  if  a  testator  had     ^   ^' 
charged  his  real  estate  with  the  payment  of  his  debts, 
such  a  charge  gave    by  implication  a  power  to  his 
executors  to  sell  his  real  estate  for  the  payment  of  his 
debts.     The  author,  elsewhere,  attempted  to  show  that 
this   doctrine,  though   recognized  in  several  modern 
cases,  was  inconsistent  with  legal  principles  (/) ;  and  in 
this  he  was  supported  by  the  great  authority  of  Lord 
St.  Leonards  {))i)'     In  consequence,  however,  of  the 
difficulties  to  which  these  cases  gave  rise,  an  Act  was 
passed  by  which,  where  there  is  a  charge  of  debts  or 
legacies,  the  trustees  in  some  cases  and  in  other  cases 
the  executors  of  a  testator  were  empowered  to  sell  his 
real  estate  for  the  purpose  of  i^aying  such  debts  or 
legacies.      This  Act,   which  is  known  as  "  Lord  St.  Where  tnis- 
Leonards'  Act"  («),  provides  (o)  that  where,  by  any  will  oriVortgage" 
1  that  shall  come  into  operation  after  the  passing  of  the  to  pay  testa- 
Act,  the  testator  shall  have  charged  his  real  estate  or  legacies. 
any  specific  portion  thereof  with  the  payment  of  his  debts 
or  of  any  legacy,  and  shall  have  devised  the  estate  so 
charged  to  any  trustee  or  trustees  for  the  whole  of  his 
estate  or  interest  therein,  and  shall  not  have  made  any 
express  provision  for  the  raising  of  such  debts  or  legacy 
out  of  the  estate,  such  trustee  or  trustees  may,  notwith- 
standing any  trusts  actually  declared  by  the  testator, 

(k)  Wnis.     Pers.     Prop.     456,  conferred   extend  to   all   persons 

IStli  ed.  in  wlioni  tlie  estate  devised  shall 

(/)  See  the  Author's   Essay  on  for  tlie  time  being  be  vested  by 

Real  Assets,  c.  (J.  survivorship,    desi'eut    or    devise, 

(?/i)  Sug.  Pow.  120—122.  and  to  any  per.soiis  Mppoinlcd  to 

(n)  Stat.    22  &  23  Viet.  c.  35,  sueeeed  to  the  trusteeship,  either 

passed  13th  August,  1859.  under  any  powers  in  the  will,  or 

(o)  Sect.  14.     The  powers  thus  by  the  Court  ;  s.  15. 
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raise  such  debts  or  legacy  by  sale  or  mortgage  of  the 
lands  devised  to  them.  But  if  any  testator,  who  shall 
have  created  such  a  charge,  shall  not  have  devised  the 
hereditaments  charged  in  such  terms  as  that  his  whole 
estate  and  interest  therein  shall  become  vested  in  any 
trustee  or  trustees,  the  executor  or  executors  for  the  time 
being  named  in  his  will  (if  any)  shall  have  the  same 
IDOwer  of  raising  the  same  moneys  as  is  before  vested  in 
the  trustees  (^>).  And  purchasers  or  mortgagees  were 
not  to  be  bound  to  inquire  whether  the  powers  thus  con- 
ferred have  been  duly  exercised  by  the  persons  acting  in 
exercise  thereof  (q).  But  these  provisions  were  not  to 
prejudice  or  affect  any  sale  or  mortgage  made  or  to  be 
made  in  pursuance  of  any  will  coming  into  operation 
before  the  passing  of  the  Act ;  nor  were  they  to  extend  to 
a  devise  to  any  person  in  fee  or  in  tail,  or  for  the  testator's 
whole  estate  and  interest,charged  with  debts  or  legacies; 
nor  were  they  to  affect  the  power  of  any  such  devisee  to 
sell  or  mortgage  as  he  or  they  might  by  law  then  do  (?).• 
In  these  cases  the  law  was  that  the  devisee  might,  in  the 
exercise  of  his  inherent  right  of  alienation,  either  sell  or 
mortgage  the  lands  devised  to  him  ;  but  if  legacies  only 
were  charged  thereon,  the  purchaser  or  mortgagee  was 
bound  to  see  hismoney  duly  applied  in  their  pa3'ment  (s). 
If,  however,  the  testator's  debts  were  charged  on  the 
lands,  then,  whether  there  were  legacies  also  charged  or 
not,  the  practical  impossibility  of  obliging  the  purchaser 
or  mortgagee  to  look  to  the  payment  of  so  uncertain 
a  charge  exonerated  him  from  all  liability  to  do  more 
than  simply  pay  his  money  to  the  devisee  on  his  sole 
receipt  (0.   The  powers  given  by  this  Act  are  of  course 


[p)  Sect.  16.  Such  power 
shall  fioni  time  to  time  devolve 
to  the  person  or  persons  (if  any) 
in  whom  the  executorship  shall 
jbr  the  time  being  be  vested. 

(q)  Sect.  17. 

(r)  Sect.  18.  See  He  Wilson,  2 
Times  L.  R.  443,  34  W.  R.  512  ; 
lie  Barroio  in  Fiirness  Corpn.  and 


Mcaolin son's  Contract,  1903,  1  Oh. 
339. 

(s)  Ilorn  V.  Horn,  2  Sim.  & 
Stu.  448  ;  Essay  on  Real  Assets, 
p.  63. 

{t)  Essay  on  Real  Assets,  pp. 
62,  63  ;  Corscr  v.  Carticright, 
L.  R.  7  H.  L.  731. 
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practically  superseded,  in  the  case  of  testators  dying  after 
1897,  by  the  more  extensive  powers  over  real  estate  now 
conferred  on  executors  by  the  Land  Transfer  Act,1897  («) ; 
but  they  remain  applicable  in  cases  of  death  before  1898. 

As  we  have  seen  (.r),  under  the  Conveyancing  Act  of 
1881,  freehold  estate  of  inheritance  vested  in  any  person 
solely  upon  any  trust,  or  by  way  of  mortgage,  now 
devolves,  on  his  death,  to  his  personal  representatives. 
And  the  same  Act  (//)  empowers  the  tenant's  personal 
representatives  to  convey  the  fee  simple  or  other  free- 
hold interest  descendible  to  his  heirs  general  in  any 
land  for  the  purpose  of  giving  effect  to  a  contract  for 
sale  thereof,  subsisting  at  his  death  and  enforceable 
against  his  heir  or  devisee  (?). 

Wills  of  lands  situate  in  Middlesex  or  Yorkshire  or 
the  town  and  county  of  Kingston-upon-HuU,  must  be 
duly  registered  in  the  county  register,  in  order  to 
operate  as  a  complete  and  unavoidable  conveyance. 
For  the  Eegistry  Acts  for  those  places  (^0  provided 
that  a  memorial  of  all  wills  of  lands  in  those  counties 
should  be  registered  within  six  months  after  the  death 
of  every  testator  dying  within  the  kingdom  of  Great 
Britain,  or  within  three  years  after  the  death  of  every 
testator  dying  upon  the  seas  or  in  parts  beyond  the 
seas  ;  otherwise  every  such  devise  by  will  should  be 
adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration  (b). 
But  in  consequence  of  the  construction  placed  upon 
these  Acts  by  the  Courts  of  Equity  (c),  if  a  purchaser  or 
mortgagee  from  the  heir  of  one,  who  held  land  in  a 
register  county,  had  had  clear  previous  notice  of  a  will 


(n)  Anic,  Y\^.  2Ks,  -IV.). 

{x)  Ante,  Y\).  18H,  'i:iii. 

(y)  Stilt.  44  &  45  Vict.  c.  11, 
S.  4  ;  see  Wins.  Coiiv.  Stat. 
54—58. 

(;:)  i^dQ  ante,  ]).  \Si. 

{a)  Stilts.  7  Amic,  c.  20,  s.  8  ; 
2  &  13  Amu!,  0.  4,  s.  20  ;  G  Aiuio, 


c.  62  (6  Anne.  c.  35,  in  RuH'Ik-uJ)  ; 
S  Geo.  11.  c.  6,  s.  15.  See  ant-e, 
!>.  206  ;   Wins.  Coiiv.  Stat.  21  —2:3. 

(h)  Uh'tdwick  V.  Tarnci',  34 
lieav.  ti:j4,  L.  \{.  1  Cli.  310  ; 
Dart.  v.  k  V.  771,  Utli  e.l. 

('•)  See  antr,  i.[i.  206,  207. 
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devising  the  same  land,  he  could  not,  hy  registering  his 
deed,  gain  any  i:)i'iority  over  the  devisees  in  respect  of 
the  equitable  estate  in  the  land  (d).  The  Vendor  and 
Purchaser  Act,  1874  (r),  provides  (/)  that,  where  the 
will  of  a  testator  devising  lands  in  Middlesex  or  York- 
shire has  not  been  registered  within  the  period  allowed 
by  law  in  that  behalf,  an  assurance  of  such  land  to  a 
purchaser  or  mortgagee  by  the  devisee,  or  by  some  one 
deriving  title. under  him,  shall,  if  registered  before,  take 
precedence  of  and  prevail  over,  any  assurance  from  the 
testator's  heir  at  law.  As  we  have  seen  (g),  the  old 
Yorkshire  Eegistry  Acts  were  repealed  b}'  the  Y^orkshire 
Eegistries  Act,  1884  (It).  By  this  Act,  wills  affecting 
lands  in  Y'orkshire  maij  he  registered  thereunder  ;  and 
every  will  entitled  to  be  registered  under  this  Act  shall 
have  priority  according  to  the  date  of  the  death  of  the 
testator,  if  the  date  of  registration  thereof  be  within, 
or  under  this  Act  to  be  deemed  to  be  within  (/),  a 
period  of  six  months  after  the  death  of  the  testator,  or 
according  to  the  date  of  registration  thereof,  if  such 
date  of  registration  be  not  within,  or  under  this  Act  to 
be  deemed  to  be  within,  such  period  of  six  months  (A). 
This  Act  also  provides  for  the  registration  of  an  affidavit 
of  intestacy  at  any  time  after  the  expiration  of  six 
months  from  the  death  of  a  person  holding  land  within 
Yorkshire  and  Kingston-upon-HuU ;  and  enacts  that, 
where  any  such  affidavit  of  intestacy  has  been  duly 
registered,  any  assurance  for  valuable  consideration 
made  or  executed  by  any  person  who  would  be  em- 
j)o\Yered  to  make  or  execute  the  same  in  case  of  such 
intestacy,  and  duly  registered,  shall  have  priority  over 


{d)  AVms.  Conv.  Stat.  23,  and 
n.  (5). 

(e)  Stat.  37  &  38  Vict.  c.  78. 

(/)  Sect.  8.  See  Wms.  Couv. 
Stat.  21—24. 

(f/)  Ante,  p.  207. 

(h)  Stat.  47  k  4S  Yict.  c.  54, 
s.  51. 


(/)  See  sect.  11,  which  provides 
for  registration  of  notice  of  a 
will  within  six  months  after  the 
testator's  death,  if  the  will  itself 
cannot  be  registered  within  the 
same  period. 

(k)  Sects.  4,  14,  as  amended  by 
48  &  49  Yict.  c.  26,  s.  4, 
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any  will  of  the  supposed  intestate,  the  date  of  registra- 
tion of  which  shall  be  subsequent  to  the  date  of  regis- 
tration of  such  assurance  or  icill  and  not  within  or  sic. 
under  this  Act  to  be  deemed  to  be  within  a  period  of 
six  months  after  the  death  of  the  supposed  intestate  (/). 
As  we  have  seen  (m),  this  Act  provides  that  no  person 
claiming  any  legal  or  equitable  interest  under  any 
priority  given  by  the  Act  shall  lose  any  such  priority 
merely  in  consequence  of  his  having  been  affected  with 
actual  or  constructive  notice,  except  in  cases  of  actual 
fraud. 

As  a  rule,  every  person  succeeding  to  any  beneficial  Succession 
interest  in  real  property  as  heir,  or  under  a  will,  upon      "  ^* 
any  death  which  has  occurred  after  the  Succession  Duty 
Act,  1853  {n),  is  charged  with  duty  on  the  value  of  the 
succession  at  the  rate  stated  in  the  note  (o).     Succes- 
sion duty  is  a  first   charge   on   the   interest   of  the 

(I)  Stat.  47  &  48  Vict.  c.  54,  ss.  2,  10,  18,   54  ;  tliis  Act  com- 

s.  12.     The  words  or  m;(7Z  appear  nienced  on  the  19th  May,   1853. 

sui)erHuous.  As  to  succession  duty  generally, 

{vi)  Ante,  p.  207.  see  1  Wms.  V.  &  P.  202  sq. 

Ot)  Stat.  16  &  17  Vict.   c.  51, 

{o)  Where  the  successor  is  to  the  predecessor  (who  in  the  case  of 
intestacy  ajipears  to  be  the  last  possessor  (not  tlie  last  purchaser ; 
Hanson  on  Succession  Duty,  239,  240,  3rd  ed.),  and  in  the  ease  of  a 
will  is  the  testator)  : — 

(1)  Lineal  issue  or  ancestor,  £1  per  cent. 

(2)  Brotlier  or  sister,  or  descendant  of  a  Ijrother  or  sister,  £3  per  cent. 

(3)  Brotlier  or  sister  of  the  father  or  mother,  or  descendant  of  such 
brother  or  sister,  £5  per  cent. 

(4)  Brother  or  sister  of  the  grandfather  or  grandmother,  or 
descendant  of  such  brother  or  sister,  £6  per  cent. 

(5)  In  any  other  degree  of  collateral  consanguinity,  or  a  stranger 
in  l)lood,  £1(1  per  cent. 

No  duty  is  iiayable  on  a  succession  by  a  husband  to  a  wife,  or  vice 
versa,  or  by  any  nu^mber  of  the  royal  family. 

An  additional  duty  of  10s.  per  cent,  in  case  (1),  and  £1  10s.  per 
cent,  in  the  other  cases,  was  imposed  on  successions  on  deaths 
occurring  on  or  after  the  1st  of  July,  1888  ;  and  an  additional  duty 
of  £1  per  cent,  where  the  value  of  any  succession  on  the  death 
of  any  person  dying  on  or  after  the  1st  of  June,  188;),  exceeded 
£10,000,  or  tilt!  value  of  any  suecesjion  to  real  jiroperty  under  tlie 
will  or  inte.-stacy  of  any  ))erson  so  dying,  togetlier  with  any  other 
benelit  taken  by  the  successor  under  such  will  or  intestacy,  exceeded 
tlie  same  sum  :  but  tiiese  duties  were  abolished  by  tlse  Finanro 
Act,  1894.  See  stats.  51  Vict.  c.  8,  s.  21  ;  52  Vict.  c.  7,  ss.  6,  7  ; 
57  &  58  Vict.  c.  30,  s.  1  and  1st  schedule. 

W.U.P,  17 
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successor,  and  of  all  persons  claiming  in  his  right,  in 
all  the  real  property  on  which  it  is  assessed  ;  and  is  also 
a  debt  due  to  the  Crown  from  the  successor,  having,  in 
the  case  of  real  property  comprised  in  any  succession, 
priority  over  all  charges  and  interests  created  by  him  (p). 
Under  this  Act,  the  duty  on  a  succession  to  real  property 
is  payable  on  the  value  (to  be  ascertained  as  directed  in 
the  Act)  of  an  annuity  equal  to  the  annual  value  (q)  of 
such  property  during  the  successor's  life,  or  for  anj^  less 
period  during  which  he  may  be  entitled  ;  and  the  duty 
is  to  be  paid  by  eight  equal  half-yearly  instalments, 
commencing  at  the  end  of  twelve  months  after  the 
successor  shall  have  become  entitled  to  the  beneficial 
enjoyment  of  the  property  (r).  But  if  the  successor 
shall  die  before  all  such  instalments  shall  have  become 
due,  then  any  instalment  not  due  at  his  decease  shall 
cease  to  be  payable ;  except  in  the  case  of  a  successor 
who  shall  have  been  competent  to  dispose  by  will  (s)  of 
a  continuing  interest  in  such  property,  in  which  case 
the  instalments  unpaid  at  his  death  shall  be  a  con- 
tinuing charge  on  such  interest  in  exoneration  of  his 
other  property,  and  shall  be  payable  by  the  owner  for 
Estate  Dutj\  the  time  being  of  such  interest  (t).  By  the  Finance 
Act,  1894  (?/),  a  dut}^  called  estate  duty  is  charged  upon 

ip)  Stat.  16  &  17  Vict.  c.  51,  368. 

s.   42;  see  also  s.   44,   and    stat.  (0  Stat.  16  &  17  Vict.  c.  51,  s.  21. 

52  Vict.  c.  7,  s.  12.  {u)  Stat.  57  &  58  Vict.    c.  30, 

(q)  A.-G.    V.   Earl   of    Sefton,  ss.  1,    2,    22,    24.     This  Act  lias 

11  H.  L.  C.  257.  been  aiiieiuled  b}'  stats.  59  &  60 

()•)  By  stat.  51  Vict.  c.  8,  s.  22,  Vict.  c.  28,  ss.  14—24  ;  61  &  62 
the  successor  has  the  option  of  Vict.  c.  10,  ss.  13,  14  ;  63  Vict, 
paying  half  the  succession  duty  c.  7,  ss.  11 — 14.  Estate  duty  on 
by  four  equal  annual  instal-  real  projjerty  may  be  jiaid,  with 
nients,  commencing  at  the  end  interest  at  3  per  cent.,  by  }'early 
of  a  year  after  entering  upon  or  half-yearly  instalments,  ex- 
enjoyment,  and  the  other  half  tending  over  eight  years  from 
either  upon  the  day  of  ])aymeat  the  death  ;  but  if  the  property 
of  the  last  of  such  instalments,  be  sold,  the  duty  shall  be  paid 
or  by  four  further  annual  instal-  on  completion  of  the  sale.  Stats, 
ments  with  interest  at  £4  per  57  &  58  Vict.  c.  30,  s.  6  (8)  ; 
cent,  on  the  amount  remaining  59  &  60  Vict.  c.  28,  s.  18.  As  to 
unpaid.  estate  duty  generally,  see  1  "Wms. 

(s)  A.-G.  V.  Hallett,  2  H.  &  N.  V.  &  P.  224  sq. 
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the  principal  value  of  all  real  or  personal  property 
which  passes,  whether  upon  intestacy,  by  will  or  by 
settlement,  on  the  death  of  any  person  dying  after  the 
1st  of  August,  1894.  The  rate  of  duty  is  graduated 
according  to  the  value  of  the  estate  as  stated  in  the 
note  (x) ;  and  to  determine  the  rate  of  duty  to  be  paid, 
all  the  property  so  passing  must,  as  a  rule,  be  aggre- 
gated so  as  to  form  one  estate  (y).  Where  property,  in  Settlement 
respect  of  which  estate  duty  is  leviable,  is  settled  by  '^^^^^'^  ^^*^* 
the  will  of  the  deceased,  or  having  been  settled  by  some 
other  disposition,  taking  effect  after  the  1st  of  August, 
1894,  passes  thereunder  on  the  death  of  the  deceased 
to  some  person  not  "competent  to  dispose  of  the 
property"  (z),  a  further  estate  duty  (called  settlement 
estate  duty)  is  leviable  at  the  rate  of  one  per  cent,  on 
the  principal  value  of  the  property  so  settled,  except 
where  the  only  life  interest  in  the  propert}"  after  the 
death  of  the  deceased,  is  that  of  a  wife  or  husband  of 
the  deceased  (a).  AVhere  estate  duty  is  leviable  on  any 
real  property,  a  part  of  the  estate  duty,  proportionate  to 


(X)  stats.  57  &  58  Vict.  c.  30,  s.  17  ;  69  &  60  Vict.  c.  28,  s.  17  ;  63 
Vict.  c.  7,  s.  13  :— 

Wliere  the  principal  value  of  the  Estate  I  ^*'  ^^^^nt^^^^   " 

£  £  \  £     s.  d. 

Exceeds            100  and  does  not  exceed            500  |  10  0 

,,                   500  ,,  ,,  ,,                1,000  2     0  0 

,,               1,000  ,,  ,,  ,,              10,000  3     0  0 

,,              10,000  ,,  ,,  ,.               25,000   :  4     0  0 

,,              25,000  ,,  .,  ,',              5(1.000   4  10  0 

,,             50,000  ,,  ,,  ,,              75.000  5     0  0 

,,             75,000  ,,  ,,  ,,            100,000  5   10  (» 

,,            lOC.OOO  ,,  ,,  ,,             150.01)0     6     0  0 

150,000  ,,  ,,  ,,     250.000  6  ]o  0 

„     250,000  .,  .,  ,,     500,000  7  0  0 

500,000  „  „  ,,    1,000,000  7  10  0 

1,000,000  8  0  0 

(y)  Stats.  57  &  58  Vict.  c.  30,  or  under  a  power  exercisable  for 

s.  4  ;  63  Vict.  c.  7,  s.  12.  one's  own  lieiidit  ;  see  s.  22  (2,«). 

(3)  This  moans,  witli  re^'anl  to  (a)  Stats.  57  k  5S  Vict.  c.  30, 

land,    not   competent   to  dis[)ose  ss.  5,  17.  21  (4)  :  5'.»  &  GO  Vict, 

of  the    whole    estate    tlierein    as  c.  28,  s.   19:   61  A:  62   Vict.  c.  10, 

itenant  in  fee   simple   or   in  tail  ss.  13,  14. 

17—2 
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the  value  of  such  property,  shall  be  a  first  charge 
thereon;  except  as  against  a  hondjide  purchaser  thereof 
for  valuable  consideration  without  notice  (h).  Where 
property  is  chargeable  witli  estate  duty,  succession  dutj' 
at  the  rate  of  one  per  cent,  (c)  is  not  leviable  on  any 
interest  therein  (<0.  But  the  Act  makes  succession 
duty  payable  on  the  principal  value  {e)  (less  the  estate 
duty  and  expenses  of  paying  the  same)  of  any  real 
property,  where  the  successor  is  "  competent  to  dispose 
of  the  property  "  (/). 

{h)  Stat;  57  &  5S  Yict.  c.   30,  (/)  Sect.    18  ;     see    note    (a> 

s.    9    (1)  ;     Ite     Palmer,     1900,  above.     In  such  cases  the  succes- 

y^.  N.  9.  sion  duty  is  payable  by  the  same 

(c)  Ante,  p.  257,  ii.  (o).  instalments   and   with   the  same 

(d)  Sect.  1  and  1st  schedule.  interest   as   estate   duty   on   real 

(e)  See  s.  6.  estate  ;  sec  note  {u)  above. 
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CHAPTER  XI. 

OF  creditors'  rights. 

In  the  present  chapter  it  is  proposed  to  consider  the 
rights,  which  creditors  may  acquire,  to  take  freeholds 
in  their  debtors' possession,  to  satisfy  their  debts.  The  %-^-^  /  ^j-J^ 
liabihty  of  an  estate  of  freehold  to  alienation  for  debt 
has  been  already  briefly  noticed  (a)  ;  and  we  have  seen 
that  it  may  arise  either  in  the  tenant's  lifetime,  or,  in 
the  cases  of  estates  of  inheritance,  after  his  death. 
Alienation  for  ordinary  debts  maj^  take  place  in  the 
tenant's  lifetime,  either  in  execution  of  a  judgment 
against  him  or  on  his  bankruptcy.  But  in  the  case  of 
debts  to  the  Crown,  the  debtor's  lands  may  be  taken,  as 
well  in  his  lifetime  as  after  his  death,  under  the  special 
remedies,  which  the  Crown  has  for  the  recovery  of  its 
debts.  We  will  examine,  first,  the  liability  of  an  estate 
in  fee  simple  to  alienation  for  debt ;  then  that  of  estates 
tail  and  of  freehold  estates  not  of  inheritance  ;  and  will 
consider,  lastly,  the  liability  of  trust  estates  to  creditors. 

First,  then,  with  regard  to  the  liability  attached  to  an  J.iability  in 
estate  in  fee  simple  to  be  seized  for  the  tenant's  debts  ]^f/''j|i*.yt      / 
in  his  lifetime,  the  mere  contracting  of  a  debt  gives  dcTjtsT    '    X  . 
the  creditor  no  charge  on  the  debtor's  property,  bul 
only  the  right  to  sue  him  personally  {b).     And  it  is  not 
until  the  creditor  has  obtained  the  jiuhimcnt  of  a  court 
of  justice  in  his  favour  that  the  debtor's  property  can  be 

{a)  Ante,\^.^0.  Fitzgibhon,  17   Cli.    D.    -l.'-l,  461. 

(/')  Turner,    L.  J.,  Johiixun  v.  Tlieri'  was  an  rxcoiitioii,  at  coni- 

(rallaff/iei;  3  Do  G.   F.  k  .1.    49!,  mnn  law,  in  llie  case  of  a  debt  to 

519,  520  ;  James,  L.  J.,   I'itc  v.  tlie  Crown  ;  see  below. 
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Judgment 
debts. 


taken,  in  execution  of  the  jmlr/jnent  (c),  to  satisfy  his 
claim.  In  our  law,  the  judgment  dehts  of  a  tenant  in 
fee  long  affected  his  lands  with  a  peculiar  and  extensive 
liability  to  be  taken  in  execution,  not  only  in  his  own 
hands,  but  also  in  the  hands  of  purchasers  from  him. 
At  the  present  time,  however,  a  course  of  complicated 
legislation  has  ended  in  placing  such  restrictions  on  the 
exercise  of  judgment  creditors'  rights  against  their 
debtor's  lands,  as  reduce  to  a  mininutni  the  possibility 
of  any  hardship  being  caused  to  a  purchaser  for  value. 
The  first  enactment  which  gave  to  a  judgment  creditor 
a  remedy  against  the  lands  of  his  debtor  was  made  in 
the  reign  of  Edward  I.  (d),  shortly  before  the  passing  of 
the  Statute  of  Quia  Emptores  {e),  which  sanctioned  the 
full  and  free  alienation  of  fee  simple  estates.  By  this 
enactment  it  is  provided,  that,  when  a  debt  is  recovered 
or  acknowledged  in  the  King's  Court  (/),  or  damages 
awarded,  it  shall  be  thenceforth  in  the  election  of  him 
that  sueth  for  such  debt  or  damages  to  have  a  writ  of 
fieri  facias  unto  the  sheriff  of  the  lands  and  goods  {(f), 
!or  that  the  sheriff  deliver  to  him  all  the  chattels  of  the 
debtor  (saving  only  his  oxen  and  beasts  of  his  plough)  (/«), 
and  the  one  half  of  Ids  land,  until  the  debt  be  levied 
Writ  of  eZcijiiY.  [according  to  a  reasonable  price  or  extent.  The  writ 
issued  by  the  Court  to  the  sheriff,  under  the  authority 
of  this  statute,  was  called  a  writ  of  elegit;  so  named, 
because  it  was  stated  in  the  writ  that  the  creditor  had 
elected  {elegit)  to  pursue  the  remedy  which  the  statute 
had  thus  provided  for  him  (i).  One  moiety  only  of  the 
land  was  allowed  to  be  taken,  because  it  was  necessary, 
according  to  the  feudal  constitution  of  our  law,  that, 

of  the  year  1884,  it  lias  uo  longer 
been  possible  to  take  the  goods  of 
a  debtor  under  a  writ  of  dt'jU. 
and  the  writ  has  extended  to 
lands  and  hereditaments  only  : 
see  stat.  46  &  47  Vict.  c.  52, 
s.  146,  sub-s.  1. 

(/)  Co.  Litt.  289  b  ;  Bae.  Abr. 
tit.  Execution  (C  2). 


(c)  See  ante,  p.  24,  u.  (c). 

\d)  Stat.  13  Edw.  I.  c.  18, 
called  the  Statute  of  "West- 
minster the  Second. 

(e)  Stat.  18  Edw.  I.  c.  1. 

(/)  Ante,  p.  9,  n.  (c). 

((/)  As  to  the  writ  oi  fieri  facias 
see  Wms.  Pers.  Pro]i.  97,  ir)th  ed. 

(/i)  Since    the   commencement 
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whatever  were  the  difficulties  of  the  tenant,  enough 
land  should  be  left  him  to  enable  him  to  perform  the 
services  due  to  his  lord  (A).  The  statute,  it  will  be 
observed,  was  passed  prior  to  the  time  when  the 
alienation  of  estates  in  fee  simple  was  sanctioned  by 
Parliament,  and  there  can  be  no  doubt,  that  long  after 
the  passing  of  this  statute  the  vendors  and  purchasers 
of  landed  j^roperty  held  a  far  less  important  place  in 

legal   consideration    than  they  do  at   present.     This  Construction 
.  J  c       li  Till  of  the  statute, 

cu'cumstance  may  account  tor  the  somewhat  liarsh  con- 
struction, which  was  soon  placed  on  this  statute,  and 
which  continued  to  be  applied  to  it,  until  its  replace- 
ment by  an  enlarged  and  amended  Act  of  modern 
date  (0-  It  was  held  that,  if  at  the  time  when  the 
judgment  of  the  Court  was  given  for  the  recovery  of  the 
debt,  or  awarding  the  damages,  the  debtor  had  lands, 
but  afterwards  sold  them,  the  creditor  might  still,  under 
the  writ  with  which  the  statute  had  furnished  him,  take 
a  moiety  of  the  lands  out  of  the  hands  of  the  pur- 
chaser (in) .  It  thus  became  important  for  all  purchasers 
of  lands  to  ascertain,  that  those  from  whom  they  pur- 
chased had  no  jii<hjiiicnt>i  against  them.  For,  if  any 
such  existed,  one  moiety  of  the  lands  would  still  remain 
liable  to  be  taken  out  of  the  hands  of  the  purchaser  to 
satisfy  the  judgment  del)t  or  damages.  It  was  also 
held  that  if  the  debtor  purchased  lands  after  the  date 
of  the  judgment,  and  then  sold  them  again,  even  these 
lands  would  be  liable,  in  the  hands  of  the  purchaser,  to 
satisfy  the  claims  of  the  creditors  under  the  writ  of 
elegit  (u).  In  consequence  of  the  construction  thus  put 
upon  the  statute,  judgment  debts  became  incumbrances 
upon  the  title  to  every  estate  in  fee  simple,  which  it 
was  necessary  to  discover  and  remove  previously  to  every 
purchase.     To  facilitate  purchasers  and  others  in  their 

(A-)  \Viij;lil's 'I'ciiuivs.  170.  (h.)  Bnicr  v.   Dnrhcss  of  Mar'i- 

(/)  Stilt.  1  k-1  Vict.  c.  no.  horouijh.   -1    V.    Wm.s.    4!ii  ;   Su^'. 

{m)  Sir  John  dr.  Molri/ns'  mm;  X.  k  I'.  r.20  :   o  I'lv.st.  Ahst.  320. 

Year  I'-ook,  :50  K.hv.  III."  'J  I  ii.  3:31,  33;'). 
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Dockets. 


Novs'  closetl. 


search  for  judgments,  an  alphabetical  docket  or  index 
of  judgments  was  provided  by  an  Act  of  William  and 
Mary  (o),  to  be  kept  in  each  of  the  Courts,  open  to 
jDublic  inspection  and  search.  But,  by  an  enactment 
of  the  last  reign  (p)  these  dockets  have  now  been 
closed,  and  the  ancient  statute  is,  with  respect  to 
purchasers,  virtually  repealed  (q) . 


Judgments 
Act,  1838. 

The  whole  of 
the  lands  can 
be  taken. 


Registry  of 
judgments. 


Re-registia- 
tion. 


The  rights  of  judgment  creditors  against  the  lands  of 
their  debtors  were  remodelled  by  the  Judgments  Act, 

1838  (7-).  The  old  statute  extended  to  only  one  half  of 
the  lands  of  the  debtor ;  but,  by  this  Act,  the  whole  of 
the  lands,  and  all  other  hereditaments  of  the  debtor, 
can  be  taken  under  the  writ  of  elegit  (s).  The  power  of 
the  judgment  creditor  to  take  lands  out  of  the  hands  of 
purchasers  was  no  longer  left  to  depend  on  a  forced  con- 
struction, such  as  that  applied  to  the  old  statute ;  for 
this  Act  expressly  extends  the  remed}^  of  the  judgment 
creditor  to  lands  of  which  the  debtor  shall  liave  been 
seised  or  possessed  at  the  time  of  entering  up  the  judg- 
ment, or  at  any  ti)iie  afterwards.  It  was  also  expressly 
provided  that  a  judgment  should  oj^erate  as  a  charge 
on  such  lands  [t).  But  no  judgment  should  by  virtue  of 
this  Act  affect  any  hereditaments  as  to  purchasers, 
mortgagees,  or  creditors,  unless  registered  against  the 
debtor's  name  in  an  Index  which  the  Act  directed  to  be 
kept  for  the  warning  of  purchasers,  at  the  office  of  the 
Court  of  Common  Pleas  (?/),     By  the  Judgments  Act, 

1839  (.r),  this  registration  was  required  to  be  repeated 
every  five  years  {y)  ;  and  it  was  provided,  in  favour  of 


(o)  Stat.  4  &  5  Will,  k  Mary, 
c.  20,  made  perpetual  by  stat. 
7  &  8  Will.  III.  c.  36. 

(_?))  Stat.  2  &  3  Vict.  c.  11, 
ss.  1,  2. 

(q)  See  1  Dart,  V.  k  P.  525— 
53n,  6th  ed. 

(?•)  Stat.  I  k  2  Vict.  c.  110, 
amended  by  2  &  3  \'ict.  c.  11  ; 
3  &  4  Vict.  c.  82  ;  18  &  19  Vict. 


e.  15  :  and  23  &  24  Vict.  c.  38. 

(s)  Stat.  l&2Vict.c.  110.  s.  11. 

(0  Sect.  13. 

[u)  Stats.  1  &  2  Vict.  c.  110, 
s.  19  ;  2  &  3  Vict.  c.  11,  s.  3  ; 
18  &  19  Vict.  c.  15,  s.  10  :  Sng. 
v.  &  P.  530  sq. 

{x)  Stat.  2  &  3  A'ict.  c.  11.  s.  4. 

{ij)  P>ut  b}-  the  Jndgmeuts  Act, 
1855,  the   purchaser   was   bound 
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purchasers  without  notice  (^)  of  any  judgments,  that !  Protection  to 
no  judgments,  although  duly  registered,  should  affect  M^"[|'j^jJ^^'''^ 
any  hereditaments  as  against  such  purchasers   mor6\"otice. 
extensively    than    a  duly    docketed   judgment    would 
have  hound  such    purchasers   hefore    the  Judgments 
Act,  1838  (a). 

Subsequent  legislation    has,  however,  very  greatly   Later  Acts 

modified  the  effect  of  these  enactments.     It  was  first  abolishing 

lien  of 

provided,  by  an  Act  of  18G0  (//),  that  no  judgment  to  be  judgments, 
entered  up  after  the  passing  of  the  Act  should  affect  any 
land  as  to  a  hand  tide  purchaser  or  mortgagee  (whether 
with  or  without  notice  of  such  judgment),  unless  a  writ 
or  other  due  process  of  execution  should  have  been 
issued  and  registered  as  mentioned  in  the  Act  (c)  before 
the  execution  of  the  conveyance  or  mortgage,  and  the 
payment  of  the  purchase  or  mortgage  mone}^  and  unless 
the  writ  or  process  were  executed  within  three  calendar 
months  from  the  time  when  it  was  registered.     Then  by 


if  tlie  juilgniciit  wore  rcj^istcied 
within  five  years  before  the  execu- 
tion of  the  conveyance  to  him, 
althnn<,di  more  than  five  years 
should  liave  elaiised  since  the  last 
j)rcvious  registration  ;  stat.  18  &  19 
Vict.  c.  15,  .s.  6.  As  to  tiie  ])rioiity 
of  judgments  inter  sc,  see  Bcavuu 
V.  The  Earl,  of  O.vford.  6  Ue  G. 
M.  &  G.  492  ;  He  Lord  Kensing- 
ton, 29  Ch.  D.  r.27. 

{z)  By  the .!  udgments  Acts,  1 840 
and  18.').'),  purciiascrs  were  uot  to 
he  alfeeted  hy  any  judgments  i.ot 
duly  registered  and  re-registered, 
of  wliicli  tliey  had  notice  ;  stats. 
3  &  4  Vict.  c.  82,  s.  2  ;  18  &  19 
Vict.  c.  15,  ss.  4,  5. 

(«)  Stat.  2  k  '6  Vict.  c.  11, 
s.  5  ;  Lane  v.  Jackson,  2o  lieav. 
53f).  The  effect  of  judgments 
under  tliese  Acts  was  e.\teniled 
to  all  decrees,  orders  or  rules, 
made  h}'  the  courts  of  e(juity  and 
of  common  hiw,  or  in  inatters 
•of  hanlvruptcv  or  lunacy  :  stats. 
1   k  2    Vict.  c.    110,   s.    IS;  2  .^'  3 


Vict.  c.  11,  ss.  4,  r.  ;  3  .V;  4  Vict, 
c.  82,  s.  2  ;  18  &  19  Vict.  <■.  15, 
ss.  4—6.  i^cc  Jones  V.  JFiUiams, 
11  A.  &  E.  175,  8  M.  &  W.  349  ; 
JJoc  V.  Amei/,  8  M.  &  W.  565  ; 
] Tells  V.  (r'ibhs,  3  lieav.  399  ; 
JhiLe  of  Braiifort  v.  J'hil/i/>s, 
1  De  G.  &  S.  321.  As  to  entering 
satisfaction  on  judgments,  sec 
Stat.  2:5  .t  24  Vict,  c'  115,  s.  2. 

(Ij)  Slat.  23  k  24  Vict.  c.  38, 
s.  1  ;  passeil  23rd  July,  186(1,  and 
affecting  judgments  enterccl  upon 
as  W(dl  as  alter  that  date,  since 
statutes  take  effect  from  tlie  first 
instant  of  the  day  of  their  pass- 
ing :  Siig.  V.  &  r.  530  ;  ToniUnson 
V.  Jiallock,  4  Q.  B.  D.  230;  see 
t7olilsrnilli»  Co.  v.  West  Metro- 
/lolitanJiif.  Co.,  19(14,   1    K.  B.  1. 

((•)  15y  s.  2,  tliis  registration 
was  reijiiired  to  he  maile  in  the 
judgment  credifur's  name,  so 
that  it  was  still  necessary  to 
search  lor  jiidgnients  against 
the  dehtor's  name  in  the  registry 
ahovo  lefriied  to. 
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Judgments 
Act,  1864. 


Recogni- 
zances. 


Statutes 
Merchant 
and  Staple. 


the  Judgments  Act,  18G4  (d),  no  judgment  (c)  to  be 
entered  up  after  the  passing  of  the  Act  should  affect  any 
hind,  of  whatever  tenure,  until  such  land  should  have 
been  actually  delivered  in  execution  by  virtue  of  a  writ 
of  elegit,  or  other  lawful  authority,  in  pursuance  of  such 
judgment  ( /).  This  Act  required  every  writ,  by  virtue 
whereof  any  land  sltoiihl  Jiare  been  actually  delivered  in 
execution,  to  be  registered  against  the  debtor's  name, 
and  provided  that  no  other  registration  of  the  judgment 
should  be  necessary  for  any  purpose  if/).  But  it  was 
decided  that  the  actual  deliver}'  in  execution  of  any  land 

(d)  Stat.  27  &  28  Vict.  c.  112,  s.  1  ;  passed  29tli  Jlily,  1864  ;  see 
ante,  p.  265,  n.  (b). 

(e)  Including  registered  decrees,  orders  of  courts  of  ecjuity  and 
linnkruptcy,  and  other  orders  having  the  operation  of  a  judgment  ; 
s.  2.  The  provisions  of  this  Act,  and  of  the  previous  Act  of  I860,, 
also  extended  to  recognizances  and  statutes.  A  recognizance  is  an 
oliligatiou  entered  into  before  some  court  of  record  or  magistrate 
duly  authorized,  whereby  one  acknowledges  himself  to  owe  to  the 
Queen  or  some  other  a  certain  sum,  and  conditioned  to  be  void  on 
the  happening  of  a  particular  event,  as,  if  he  or  some  other  appear 
in  court  when  required,  keep  the  peace  or  pay  a  debt.  Before  the 
Act  of  1860,  recognizances  duly  enrolled  bound  all  lands  which  the 
debtor  had  at  the  time  or  after;  see  stats.  13  Edw.  I.  c.  18;  29 
Car.  II.  c.  3,  s.  18;  Bro.  Abr.  Recngnisans,  4,  7;  Bac.  Abr.  Execu- 
tion (B)  ;  2  Black.  Comm.  341 ;  2  Wms.  Saund.  9  a,  n.  (5)  ;  2  Tidd's- 
Practice,  1083,  9th  ed.  ;  Parke,  B.,  7i.  v.  Mlis,  4  Ex.  652,  662  ;  Wms. 
Exors.  1006,  7th  ed.  ;  767,  10th  ed.  Statutes  merchant  and  staple,  and 
recognizances  in  the  nature  of  a  statute  staple  were  modes  of  charging 
lands  with  the  payment  of  a  debt  under  certain  statutes,  which,^ 
having  long  been  obsolete,  were  repealed  in  1863.  See  2  Black. 
Comm.  160;  Wms.  Exors.  ubi  siqj. ;  stat.  26  &  27  Vict.  c.  125, 

(/)  Under  this  Act,  the  judg-       Anthony,  1892,  1  Ch.  450  ;  Johns 


ment  creditor  acquired  no  right  in 
the  judgment  debtor's  lands  until 
lie  had  got  the  sheriff's  return  to 
the  writ,  whereby  an  estate  by 
elegit  in  the  debtor's  lands  became 
vested  in  him  ;  but  upon  such 
actual  delivery  in  execution  he 
acquired  the  charge  given  bv  the 
Act  of  1838  on  the  lands;'  and 
the  priorities  of  judgment  credi- 
tors were  determined  by  the  dates 
on  which  their  writs  were  placed 
in  the  sheriff's  hands.  See  Guest 
V.  Coicbriitge  Raihcay  Co.,  L.  R. 
6  Eq.  619;  Hatton  v.  Hayicood, 
L.  R.  9  Ch.  229,  236  ;  Be  rope, 
17  Q.  B.  D.  743,  745.  751  ;  Re 
Hohson,     33     Ch.     D,    493;     lie 


Pink,  1900,  1  Ch.  296  ;  1  Wms. 
v.  &  P.  515,  n.  (e). 

((/)  Stat.  27  &  28  Vict.  c.  112, 
s.  3.  In  1875  the  oflice  of  the 
Court  of  Common  Pleas  became 
the  office  of  the  Common  Pleas- 
Division  of  the  High  Court  of 
justice  {ante,  p.  164)  ;  and  in  1879 
this  oflice  was  amalgamated  with 
the  Central  Office  "f  the  Supreme 
Court,  to  which  the  legisters  of" 
judgments  and  of  writs  of  execu- 
tion were  then  transferred,  and 
where  all  subsequent  registrations 
antl  searches  were  required  to  be 
made  :  stat.  42  &  43  Vict.  c.  78  ; 
R.  S.  C.  1883,  Order  LXI. 
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was  not  avoided,  although  the  writ  were  not  subsequently 
registered  (li).  To  remedy  this,  it  was  enacted  by  the 
Land  Charges  Eegistration  and  Searches  Act,  1888  (/),  r.and  Charges 
that  every  writ  or  order  affecting  land  (including  here-  ^^''  ' 
ditaments  of  any  tenure)  issued  or  made  by  any  Court 
for  the  purpose  of  enforcing  a  judgment  (A),  and  every 
delivery  in  execution  or  other  proceeding  taken  in  pur- 
suance of  any  such  writ  or  order  shall  be  void,  as  a<iainst 
(I  piircliaserfor  value  (I)  of  the  land,  unless  the  writ  or 
order  is  for  the  time  being  duly  registered  against  the 
name  of  the  person  whose  land  is  affected,  in  the  Office 
of  Land  Eegistry  ()/()•  Registration  under  this  Act 
ceases  to  have  effect  at  the  expiration  of  five  years,  but 
may  be  renewed,  and,  if  renewed,  has  effect  for  five 
years  from  the  date  of  the  renewal  («).  Lastly,  by 
the  Land  Charges  Act,  1900  (o),  a  iudgment,  whether  Land  Charges 

Act  1900. 

obtained  before  or  after  the  commencement  of  the  ' 
Act  (p),  shall  not  operate  as  a  charge  on  land,  or  on 
any  interest  in  land,  or  on  the  unpaid  purchase  money 
for  any  land,  unless  or  until  a  writ  or  order  for  the 
purpose  of  enforcing  it  is  registered  under  the  Act  of 
1888.  And  as  from  the  commencement  of  the  Act  of 
1900  the  register  of  judgments  under  the  Act  of  1838 
and  the  registers  of  writs  under  the  Acts  of  1860  and 

(/i)  lie  Pope,  17  Q.  13.  D.  743.  (//()  Resist  ration    of  a  writ   or 

It  was   considered   that  rec;istra-  order  under  this  Act  lias  the  same 

tion  was  chiefly  required  for  tiie  eU'ect   as   and  makes  unnecessaiy 

])Urpose  of  ohtainini^  an  order  for  lejiistration  thereof  in  tiio  Central 

sale  under  section  4  of  the  Act;  Olliee  under  anj' other  Act ;  s.  5(4). 

see  below,  p.  268.  Duo  jirovision  is  made  for  searches 

(i)  Stat.   .01  &;  52  Vict.   c.   51,  in  the  register  cstal)lisheil  hy  this 

.ss.  4,  5,  6.  Act;  ss.  15 — 17.    The  registration 

(A;)    Including     any    order    or  of  a  writ  or  order  alfecting  land 

decree;    having    the    effect    of    a  may   be   vacated  j)ursuant   to    an 

Judgment,   except  an  order  made  order   of    t\u'    High    Court    or    a 

by  a  court  liaving  jurisdiction  in  Judge  ;  slat.  5^}  i:  54  Vict.  c.  O'J, 

bankruptcy   in    exercise   of    that  s.  19. 
jurisdiction;  s.  4.  («)  Stnt.  51    &  52  \'ict.   c.   51, 

(/)  Including    a    mortgagee  or  .s.  5  (.'5^ 
lessee,   or   other   person  who    for  {n)  Slut,   ii-i   fc  Gl   Vict.  c.  2(5, 

valuable  consideration  takes  anj'  s.  2  (1),  also  applying  to  a  recog- 

interest   in    or  charge   on    land;  nizanci';  tin/i;  p.  2i!t;,  n.  («•). 
s.  4.  (p)  1st  July,  r.'Ol  :  •^.  •;. 
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Remedies  of 

execution 

creditor. 

Tenant  by 
elegit. 


18G4  have  been  closed  iq),  and  the  provisions  of  the 
Judgments  Acts,  18B8  to  1855,  relating  to  the  registra- 
tion of  judgments  (r)  and  the  above  stated  provisions 
of  the  Acts  of  1860  and  1864  {s)  repealed  (0- 

We  will  now  advert  to  the  means  by  which  a  judgment 
creditor,  who  has  taken  his  debtor's  lands  in  execution, 
may  realise  his  debt.  First,  he  ma}' hold  the  lands,  as 
tenant  by  cleiiit,  until  the  debt  be  satisfied  out  of  the 
rents  and  profits  (»)  ;  and  this  was  formerly  his  only 
remedy  {.x).  A  tenancy  by  degit  is  a  chattel  real, 
passing  to  the  executor  or  administrator,  not  the  heir  (?/), 
and  the  tenant  was  expressly  provided  by  statute  with 
the  freeholder's  remedy  for  dispossession  {z).  Secondly, 
the  Judgments  Act,  1838,  enabled  the  creditor  to  take 
proceedings  in  equit}'  to  realise  his  charge  on  the 
debtor's  land  {a).  And  now  under  the  Judgments  Act, 
1864  (/>),  every  creditor,  to  whom  any  land  of  his 
debtor  shall  have  been  actually  delivered  in  execution 
by  virtue  of  an}'  judgment  (c),  may  obtain  an  order  for 
the  sale  of  his  debtor's  interest  in  such  land.  The 
other  judgment  creditors,  if  any,  are  to  be  served  with 
notice  of  the  order  for  sale;  and  the  proceeds  of  the  sale 
are  to  be  distributed  amongst  the  persons  who  may  be 
found  entitled  thereto,  according  to  their  priorities  {d). 

{q)  Sect.  2  (3).  These  registers 
have  been  transferred  to  the  office 
of  Land  Registry  :  s.  1  and  Order 
theieniider,  "W.  N.  18th  August, 
1900. 

(r)  Viz.,  Stats.l&2Vict.c.llO, 
ss.  19,  21  (partly)  ;  2  &  3  Vict.  c. 
11,  ss.  2,  3,  4  (except  as  to  lis 
pendens)  5—9  :  3  &  4  Viet.  c.  82, 
s.  2  :  18  &  19  Vict.  c.   15,   ss.  2 


(partly),  3  (except  as  to  Us  pen- 
dens), 4—8  :  ante,  pp.  264,  265. 

(s)  Viz.,  Stats.  23  &  24  Vict.  c. 
38,  ss.  1— 5  :  27  &  28  Vict.  c.  112, 
ss.  1 — 3  ;  ante,  pji.  265,  266. 

(f)  Sect.  5. 

(u)  2  Inst.  396  ;  2  Black.  Comm. 
161  ;  2  Wnis.  Sannd.  72,  note 
(6)  ;  Elphinstone  and  Clark  on 
Searches,  67  ;    Stat.  1   &  2  Vict. 


c.  110,  s.  11  ;  i:e  Anthony,  1892, 
1  Ch.  450. 

(.)•)  See  Ncate  v.  Duhe  of  Marl- 
horoiiffh,  3  My.  &  Cr.  407,  417. 

((/)  Co.  Litt.  43  b ;  see  ante,  p.  25. 

(z)  Stat.  13  Edw.  I.  c.  18. 

(a)  Stat.  1  &  2  Vict.  c.  110, 
s.  13  :  ante,  j..  264. 

(b)  Stat.  27  &  28  Vict.  c.  112, 
s.  4.  The  a]>]dication  niiist  be 
made  in  the  Chancery  Division 
bv  originating  summons  ;  R.  S.  C. 
(Nov.'l893),  Order  LV.,  rule  9  B. 

(c)  The  Act  here  added,  "and 
whose  writ  or  other  pi'ocess  of 
execution  shall  be  duly  regis- 
tered ;  "  but  these  Avords  were 
repealed  by  the  Land  Charges 
Act,  1900. 

{d)  Sect.  5. 
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It  appears  from  this  long  chain  of  legislation,  that  a  Summary  of 
judgment  creditor  can  now  take  under  the  writ  of  ('hu/it  iudrrments. 
all  hereditaments  belonging  to  his  debtor  at  the  time 
of  the  judgment  or  at  any  time  after;  but  since  the 
commencement  of  the  Land  Charges  Act,  1900  (c), 
no  judgment  of  whatever  date  is  a  charge  on  land 
until  a  writ  or  order  for  enforcing  it  has  been  duly 
registered.  Without  such  registration,  therefore,  the 
judgment  creditor  does  not  acquire  the  statutory 
cliarge  (/)  upon  the  debtor's  lands,  even  though  the 
lands  have  been  actually  delivered  in  execution.  On  the 
other  hand,  actual  delivery  of  the  lands  in  execution  is 
still  necessary  in  order  io  enable  the  creditor  to  obtain 
an  order  for  sale  under  the  Judgments  Act,  1864  ([/). 
And  the  actual  delivery  of  lands  in  execution  under  an 
unregistered  writ  is  not  made  void,  except  as  against  a 
purchaser  for  value  (/<)  ;  and  appears  therefore  still  to 
vest  in  the  creditor  an  estate  by  elegit  {i)  valid  as  against 
the  debtor  himself,  his  representatives  in  law,  and 
assigns  by  ruluntary  conveyance,  though  voidable  in 
default  of  due  registration  of  the  writ  as  against  pur- 
chasers from  him  for  value  (j).  A  judgment  creditor 
should  of  course  now  register  his  writ  directly  it  is 
obtained ;  and  if  he  remain  tenant  by  elef/it  for  five 
years  without  having  obtained  a  sale,  he  should  duly 
re-register  the  writ  (A). 

Lands  in  either  of  the  counties  palatine  of  Lancaster  Counties 
or  Durham  were  affected  both  by  judgments  of  the  P'^'*'^*'"'^- 
Courts  at  Westminster,  and  also  by  judgments  of  the 

(c)  Anlr,  p.  267.  repistert'd. 

(/)  Ante,  p.  264.  [h)  Anic,  p.  2iu . 

ly)  Ante,   p.    268.      Tlie    Lami  (t)  Ante,  p.  266,  ii.  (/ ). 

(liaiges  Act,  1900,  has  lolt  open  (j)  It  is,   liowever,    )i  (piestiou 

the    (piestioiLs — (1)    wlietlicr    the  wliether   thi;    ai'tual    (Iclivi-ry    of 

statutory  charge    is   ac(juireil    l>y  hind   in    excculiou   under  an   un- 

tlie    mere  registration  of  a   writ,  registered    writ   is    not    valid   as 

whicii      is     not      e.xeciited,      and  against    a     pureluiser,     wiio     lias 

(2)    whether    an    order    for    sale  notice    of  the   ex-eulion  ;    see   1 

can     be     obtained      wiien      the  Wnis.  V.  &  1*.  515 — 517. 

writ  lias  Vieen  executed  but  not  (k)  Sec  ante,  p.  267. 
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Palatine  Couit  (/).  These  latter  judgments  had,  within 
the  county  palatine,  the  same  effect  as  judgments  of 
the  Courts  of  Westminster ;  and  an  index  for  their 
registration  was  established  in  each  of  the  counties 
palatine,  similar  to  the  index  of  judgments  at  the 
Common  Pleas  {in).  And  by  an  Act  of  1855  («)  it  was 
provided  that  no  judgment  of  any  Court  should  bind 
lands  in  the  counties  palatine,  as  against  purchasers, 
mortgagees,  or  creditors,  unless  duly  registered  and 
re-registered  in  the  Court  of  the  county  palatine  in 
which  the  lands  were  situate.  But  the  Acts  of  1860, 
1864, 1888  and  1900,  altering  the  law  of  judgments  (o), 
apply  to  lands  in  the  counties  palatine  as  well  as  else- 
Lands  in  where  in  England  (p) .  Under  the  Middlesex  and  York- 
and  Yorif-  shire  Picgistry  Acts  (r/),  before  judgments  could  affect 
shire.  lands  in  either  of  those  counties,  they  were  required  to 
be  registered  in  the  county  register.  But  the  necessity 
for  so  registering  judgments  appears  to  have  been 
removed  by  the  Act  of  1864,  depriving  subsequent  judg- 
ments of  their  lien  on  lands  (r).     And  under  the  Land 

(1)  2  Wms.  Saund.  194.  {n)  Stat.  18  &  19  Vict.   c.   15, 

(«i)  Stats.  1  &  2  Vict.  c.  110,       ss.  2,  3. 
s.  21  ;  13  &  14  Vict.  c.  43,  s.  24.  (o)  Ante,  pp.  264—267. 

{p)  In  1836  the  palatinate  jurisdiction  within  the  count}'  of 
Durham,  which  formerly  belonged  to  tlie  Bishop  of  Durham,  was 
transferred  to  the  Crown ;  stats.  6  &  7  Will.  IV.  c.  19  ;  21  &  22  Vict. 
c.  45.  By  the  Judicature  Acts  of  1873 — 5.  the  jurisdiction  of  the 
Court  of  Common  Pleas  at  Lancaster  and  of  the  Court  of  Pleas  at 
Durham  was  transferred  to  the  High  Court  of  Justice  ;  aud  that  of 
the  Lancaster  Chancery  Court  of  Appeal  to  the  Court  of  Appeal, 
which  is  a  branch  of  the  Supreme  Court;  stats.  36  &  37  Vict.  c.  66, 
ss.  16—18  ;  37  &  38  Vict.  e.  83.  But  the  Courts  of  Chancery  of  the 
counties  palatine  of  Lancaster  and  Durham  still  exercise  juris- 
diction ;  see  stats.  13  &  14  Vict.  c.  43  ;  17  &  18  Vict.  c.  82  ;  lie 
Longdendalc  Cotton  Spinning  Co.,  8  Ch.  D.  150,  as  to  Lancaster  ; 
52  &  53  Vict.  c.  47,  as  to  Durham.  Lands  in  the  county  palatine 
of  Chester,  and  in  the  principality  of  Wales,  were  in  1830  placed 
exclusively  within  the  jurisdiction  of  the  Courts  at  Westminster; 
Stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  70,  s.  14. 

{q)  Stats.  7  Anne,  c.  20,  s.  18,  Ruffhead),  as  to  the  East  Riding  ; 

as  to  Middlesex  ;  6  Anne,  c.  20,  8   Geo.  II.  c.   6,   s.    1,  as  to  the 

s.  5  (5  &  6  Anne,  c.  18,   s.  4,  in  North    Riding  ;    see   Benliam    v. 

Ruffhead),  as  to  the  West  Riding  Kcanc.  3  De  G.  F.  &  J.  318. 

of    Yorkshire  ;    6    Anne,    c.    62,  (r)  Stat.  27  &  28  A^ct.  c.  112, 

s.  19   (6  Anne,   c.   35,   s.    19,   in  s.  3  ;  ante,  p.  266. 
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Charges  Act,  1900  (s),  a  writ  or  order  affecting  lands 
in  Middlesex  is  not  required  to  be  registered  in  the 
Middlesex  register.  Under  the  Yorkshire  Eegistries 
Act,  1884  (0,  however,  it  seems  that  an  execution 
creditor  should  register  his  writ  in  Yorkshire  in  order 
to  secure  undisputed  priority  over  any  subsequent  assur- 
ance of  the  land  (//).  Judgments  of  county  courts  and  Judgmeiits 
other  inferior  courts  must  be  removed  into  the  High  courts. 
Court  before  they  can  affect  freehold  lands  (r).  And 
judgments  of  the  superior  {y)  and  of  certain  inferior  f^-) 
courts  in  England,  Scotland  or  Ireland  may  now  be 
rendered  as  effectual  as  judgments  of  similar  courts  in 
any  other  part  of  the  United  Kingdom. 

Secondly,  freeholds  are  subject  to  involuntary  aliena-  Bankruptcy.  /3 
tion  for  debt  in  the  tenant's  lifetime  in  the  case  of  his 
bankruptcy.  Bankruptcy  is  the  name  given  to  the 
judicial  proceedings,  hrst  introduced  by  statutes  of 
Henry  VIH.  and  Elizabeth  {a),  by  which  a  man  may  be 
released  from  his  debts,  after  surrendering  all  his  pro- 
perty to  his  creditors.  By  the  Bankruptcy  Act,  1883, 
when  a  debtor  is  adjudged  bankrupt,  the  whole  of  his 
freehold  as  well  as  his  personal  estate,  vests  in  the 
trustee  under  the  Act,  who  is  empowered  to  sell  the 
same  and  divide  the  proceeds  amongstthe  creditors  who 
have  proved  their  debts  (o).  And  any  real  estate  which 
may  be  acquired  by  or  devolve  on  a  bankrupt  before  his 
discharge  vests  at  once  in  like  manner  in  the  trustee ; 
and  the  l)ankrupt  liimself  has  no   power    to   dispose 

(.5)  Stilt.    (3;5  k  64  Vict.  c.  26,  (//)  Hv    stiit.    31    &    32    Viet, 

s.  4  ;  ace  ante,  p.  267.  c.  54;   Thompson  v.  GUI,  1903,  1 

{t)  Stat.   47   &  48  Vict.   c.  54,  K.  15.  760. 
s.s.  3,  4—6,  14.  (:;)    By    stat.    45    &    46     Vict. 

(?t)  See  Eliiliiiistoiic  and  Clmk  c.  31. 
on  Searches,  139—141.  {a)  Stats.  34  &  35  Hen.   VIII. 

{.r)  See  stats.  1  &2  Vict.  c.  110,  c.    4  ;  13    Kliz.    c.    7;  soo   Win.s. 

s.  22  ;  18  &  19  Vict.  c.  15,  s.  8  ;  Pers.  Prop.  230,  15tli  ed. 
35   &   36  Vict.   c.    86,  schedule,  {(>)  Stat.   46  k.  47  Vict.  c.  52, 

s.    9  ;    r,\    &    52     Vict.    c.     43,  ss.  20,   44,  54,  56,   58,   168  ;  see 

.s.  151  ;  Elphinstone  and  Clark  on  Wnis.  Pers.  Prop.  232—240,  242 

Searches,  53—56.  —244,  247,  250,  loth  eil. 
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Composition 
or  iirraiige- 
ment. 


Insolvency. 


thereof  (c).  Also  where  a  debtor  is  released  from 
his  debts  by  a  composition  or  scheme  of  arrange- 
ment approved  by  the  Court  under  the  present  bank- 
ruptcy law  {(I),  all  or  any  part  of  his  property  may  by 
the  terms  of  the  composition  or  scheme  be  vested  in  the 
trustee  appointed  to  carry  out  the  same.  Debtors  fre- 
quently obtain  a  release  from  their  debts  by  private 
arrangement  with  their  creditors.  But  every  assign- 
ment of  property,  or  other  deed  or  agreement  of  arrange- 
ment, made  for  the  benefit  of  a  man's  creditors  generally 
(otherwise  than  in  pursuance  of  the  bankruptcy  law)  is 
now  void,  unless  duly  registered  in  the  Central  Office 
under  the  Deeds  of  Arrangement  Act,  1887  (e) ;  and  is 
void,  as  against  a  person  becoming  after  the  year  1888 
a  purchaser  for  value  of  any  land  or  hereditaments  com- 
prised therein,  unless  also  duly  registered  in  the  debtor's 
name  in  the  Office  of  Land  Registry  under  the  Land 
Charges  Act  of  1888  (/),  Both  these  registers  are 
open  to  search  (g).  Before  the  Bankruptcy  Act,  1861  (h), 
which  first  rendered  non-traders,  as  well  as  traders, 
subject  to  the  bankruptcy  laws,  a  debtor  might  also  be 
divested  of  his  property  on  his  insolvency,  that  is,  on 
his  taking  the  benefit  of  the  Acts  for  the  relief  of 
insolvent  debtors  (i)  ;  in  which  event  the  whole  estate 


(c)  Stat.  46  &  47  Vict.  c.  52, 
s.  44  ;  He  JS'ew  Land,  d:c.,  Assn. 
and  Gray,  1892,  2  Cli.  138  ;  Bird 
V.  PhilpoU,  1900,  1  Ch.  822  ;  see 
Wms.  Pers.  Prop.  244,  259,  262, 
15th  ed. 

(rf)  Stat.  53  &  54  Vict.  c.  71, 
s.  3,  sub-ss.  16,  17  ;  see  Wms. 
Pers.  Prop.  240,  241,  15th  ed. 

(e)  Stat.  50  &  51  Vict.  c.  57, 
ss.  4  —  6. 

(/)  Stat.  51  k  52  A'ict.  c.  51, 
ss.  2,  4,  7-9.  SuL'h  11  deeil 
atiecting  huids  in  Middlesex  need 
not,  since  the  passing  of  the 
Land  Charges  Act,  1900,  be 
registered  in  tlie  Middlesex 
Register;  stat.  63  &  64  Vict, 
c.  26,  s.  4.     An  order  ot  adjudica- 


tion of  bankruptcy  does  not 
.  require  to  be  registered  in 
^Middlesex  in  order  to  pass  the 
debtor's  lands  there  situate  to  the 
trustee  ;  Jic  Oakott  d:  Ulvin's 
contract,  1898,  2  Ch.  460. 

((/)  Stats.  50  &  51  Vict.  c.  57, 
s.  12  ;  51  &  52  Vict,  c,  51,  ss.  16, 
17. 

(h)  Stat.  24  &  25  Vict.  c.  134. 
ss.  19—27,  69. 

(i)  Stats.  1  &  2  Vict.  c.  110, 
ss.  23  sq.,  replacing  7  Geo.  IV. 
c.  57,  continued  and  amended  by 
11  Geo.  IV.  k  1  Will.  IV.  c.  38; 
5  &  6  Vict.  c.  116  ;  7  &  8  Vict, 
c.  96  ;  10  &  11  Vict.  c.  102  ;  all 
repealed  by  24  &  25  Vict.  c.  134, 
s.  230,  and  32  &  33  Vict.  c.  83, 
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became  vested  in  the  assignee  under  the  Acts  for  the 
benefit  of  his  creditors  {k). 

Fee  simple  estates  are  also  subject,  after  the  tenant's  Alienation  for 
death,  to  debts  of  all  kinds  contracted  by  him  in  his  life-  aeath!^'""'    ]r 
time.     This  liability,  too,  has  been  established  by  very  '^ 

slow  degrees  (/).  It  appears  that  in  Bracton's  time,  the 
heir  of  a  deceased  person  was  bound,  to  the  extent  of  the 
inheritance  which  descended  to  him,  to  pay  such  of 
the  debts  of  his  ancestor  as  the  goods  and  chattels  of 
the  ancestor  were  not  sufficient  to  satisfy  (iii).  But  the 
spirit  of  feudalism,  which  attained  to  such  a  height  in 
the  reign  of  Edward  L,  appears  to  have  infringed  on  this 
ancient  doctrine  ;  for  we  find  it  laid  down  by  Britton, 
who  wrote  in  that  reign,  that  no  one  should  be  held  to 
pay  the  debt  of  his  ancestor,  whose  heir  he  was,  to  any 
other  person  than  the  King,  unless  he  were  by  the  deed 
of  his  ancestor  especially  bound  to  do  so  (ii).  On  this  Heirs  might 
footing  the  law  of  England  long  continued.  It  allowed  bound  by  ^^ 
any  person,  by  any  deed  or  writing  under  seal  (called  specialty. 
a  special  contract  or  specialty)  (o)  to  bind  or  charge 
his  heirs,  as  well  as  himself,  with  the  payment  of 
any  debt,  or  the  fulfilment  of  any  contract ;  in  such 
a  case  the  heir  was  liable,  on  the  decease  of  his 
ancestor,  to  pay  the  debt  or  fulfil  the  contract,  to  the 
value  of  the  lands  which  had  descended  to  him  from  the 
ancestor,  but  not  further  (/>).  The  lands  so  descended 
were  called  assets  by  descent,  from  the  French  word  Assets. 
assez,  enough,  because  the  heir  was  bound  only  so  far 
as  he  had  lands  descended  to  him  enough  or  sufficient 
to  answer  the  debt  or  contract  of  his  ancestor  (q).     ]f, 

s.  20.    See  AViiis.  Tcrs.  Prop.  265,  8  ;  and  see  P.  &  M.   Hist.   Eiig. 

15th  ed.  Law,  ii.  342—3-14  ;  niitc,  p.  2(i. 

(k)  See  stats.  1  &  2  Vict.  c.  110,  {v)  Hritl.  64  b  ;  Fleta,  lb.  135. 

ss.    37,    45  ;  5  &  6  Vict.  c.  116,  {o)  See  ri/i^c,  i>p.  149— 151. 

s.  7  ;  7  &  8  Vict.  c.  96,  ss.  4,  10  ;  {p)  15ac.  Abr.  Heir  and  Anrcs- 

10  k.  ]1  Vict.  c.  102,  s.  5.  tor  (F)  ;  Co.  Litt.  376  b. 

(/)  See  Co.   Lilt.   191   a,  n.  (1),  (7)   2    IJlack.  ('0111111.244;  Bpc. 

vi.  9.  Abr.  Hoir  and  Ancestor  (1). 

(m)  Bract.  61  a  ;  cf.  Glanv.  vii. 

w.ii.p.  18 
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however,  the  heir  was  not  expressly  named  in  sucli  Ijond 
or  contract,  he  was  under  no  liability  (r).  When  the  power 
of  testamentary  alienation  was  granted,  a  debtor,  who 
had  thus  bound  his  heirs,  became  enabled  to  defeat  his 
creditor,  by  devising  his  estate  by  his  will  to  some  other 
person  than  his  heir  ;  and,  in  this  case,  neither  heir  nor 
devisee  was  under  any  liability  to  the  creditor  (s).  Some 
debtors,  however,  impelled  by  a  sense  of  justice  to  their 
creditors,  left  their  lands  to  trustees  in  trust  to  sell  them 
for  the  payment  of  their  debts,  or  which  amounts  to  the 
same  thing,  charged  their  lands,  by  their  wills,  with  the 
payment  of  their  debts.  The  creditors  then  obtained 
payment  by  the  bounty  of  their  debtor;  and  the  Court 
of  Chancer}^  in  distributing  this  bounty,  thought  that 
"  equality  was  equity,"  and  consequently  allowed  credi- 
tors by  simple  contract  to  participate  equally  with 
those  who  had  obtained  bonds  binding  the  heirs  of  the 
deceased  (0-  In  such  a  case  the  lands  were  called 
Eqintable  equitable  assets.  At  length  an  Act  of  William  and  Mary 
assets.  made  void  all  devises  by  will,  as  against  creditors  by 

specialty  in  which  the  heirs  were  bound,  but  not  further 
or  otherwise  (»)  ;  but  devises  or  dispositions  of  any  lands 
or  hereditaments  for  the  payment  of  any  real  and  just 
debt  or  debts  were  exempted  from  the  oj^eration  of  the 
statute  {x).  Creditors,  however,  who  had  no  specialty- 
binding  the  heirs  of  their  debtor,  still  remained  without 
remedy  against  either  heir  or  devisee  :  unless  the  debtor 
chose  of  his  own  accord  to  charge  his  lands  by  his  will 
with  the  payment  of  his  debts ;  in  which  case,  as  we 
have  seen,  all  creditors  were  equally  entitled  to  the 
benefit.  So  that,  till  the  early  part  of  the  last  centurj', 
a  landowner  might  incur  as  man}'  debts  as  he  pleased, 
and  yet  leave  behind  him  an  unencumbered  estate  in  fee 

(r)  D.yei-,271a,})1.35;  rio\v.457.  (?<)  Stat.     3     Will.     &     Mary, 

(s)  Bac.  Abr.  iibi  sup.  c.    14,   s.    2,    made  perpetual    by 

(0  Porker  v.  Dee,  2  Clia.  Gas.  stat.  G  &  7  Will.  III.  c.  14. 

101  ;  Bailey  Y.  Ekins,1Y &&. ^12;  (.f)  Stat.      3     Will.     iS:     Mary, 

2  Jarm.  Wills,  1426,  5tli  ed.  c.  14,  s.  4. 
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simple,  unless  his  creditors  had  taken  proceedings  in  his 
lifetime,  or  he  had  entered  into  any  bond  or  specialty 
binding  his  heirs.  At  length,  in  1807,  the  fee  simple 
estates  of  deceased  traders  were  rendered  liable  to  the 
payment,  not  only  of  debts  in  which  their  heirs  were  Debts  of 
bound,  but  also  of  their  simple  contract  debts  (i/),  or  fi!^^!^^^^^ 
debts  arising  from  contracts  made  without  any  sealed 
writing  (2'),  By  a  subsequent  statute  (a),  the  above 
enactments  were  consolidated  and  amended,  and  facili- 
ties were  afforded  for  the  sale  of  such  estates  of  deceased 
persons  as  were  liable  by  law,  or  by  their  own  wills,  to 
the  payment  of  their  debts.  But  notwithstanding  that 
the  efforts  of  a  liomilly  were  exerted  to  extend  so  just  a 
liability,  the  lands  of  all  deceased  persons,  not  traders 
at  the  time  of  their  death,  continued  exempt  from  their 
debts  by  simple  contract,  till  the  year  1833 ;  when  a 
provision,  which,  but  a  few  years  before,  had  been 
strenuously  opposed,  was  passed  without  the  least  difli- 
culty  (b).  All  estates  in  fee  simple,  which  the  owner  In  i83:Uanda 
should  not  by  his  will  have  charged  with,  or  devised  j^STto^au''"' 
subject  to,  the  payment  of  his  debts,  were  then  rendered  tlebts. 
liable  to  be  administered  in  the  Court  of  Chancery,  for 
the  payment  of  all  the  just  debts  of  the  deceased  owner, 
as  well  debts  due  on  simple  contract  as  on  specialt}'. 
But  a  dead  man's  personal  estate  still  remained  primarily 
liable  to  his  debts  {<■)  ;  and  his  personal  and  real  assets 
were  applicable  in  discharge  of  his  liabilities  in  the 
order^stated  below  (J).  And  out  of  respect  to  the  ancient 

(y)   IJy  Stat.  47  Geo.  III.  c.  74.  IV.  c.  47. 

(;)  See  Wins.  Peis.  riop.  155,  («)  Stat.  3  &  4  Will.  IV. c.  101. 

15th  o<L  (o)  Jntr,  ]i.  -20. 
(rt)  Stat.  11  Geo.  IV.k  1  Will. 

(d)  1.  The  f^cneiul  jn'isonal  estate  not  e.xpresbly  or  iniiiliudly 
t'.\cin[ite(l  ; 

'2.   Lands  c.\])ressly  devised  on  trust  to  paj^  debts  ; 
y.   Estates  allowed  to  descend  to  tlie  heir  ; 

4.  Real  or  personal  ^'I'^l'i'i'ty  devised  or  lM'([ueatiied  to  any  oiis 
diar<;ed  with  the  debts;  He  Hall,  1895,  2  Ch.  203  ;  J!c  Jtobcrh,' 1902, 
.2  Ch.  834. 

5.  (ieneial  pecuniary  legacies  ; 

6.  Specific  legacies   and   real    estate   de\ised,    wlietlier   the   deviso 

IS— 2 
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Former  effect 
of  a  charge 
of  debts  by 
will. 


All  creditors 
now  stand  in 
equal  degree. 


law,  the  Act  provided  tliat  all  creditors  Ijv  special  con- 
tract, in  which  the  heirs  were  bound,  should  be  paid  the 
full  amount  of  the  debts  due  to  them  beforeany  of  the 
creditors  by  simple  contract,  orby  specialty  in  which  the 
heirs  were  not  bound,  should  be  paid  any  part  of  their 
demands.  If,  however,  the  debtor  should  by  his  last 
will  have  charged  his  lands  with,  or  devised  them  subject 
to,  the  payment  of  his  debts,  such  charge  was  still  valid, 
and  every  creditor,  of  whatever  kind,  had  an  equal 
right  to  participate  in  the  produce  {e) .  This  anomaly  was 
removed  in  1869  by  an  Act  providing  that,  in  the  admi- 
nistration of  the  estateof  every  person  who  shall  die  after 
that  year,  specialty  debts  shall  not  be  entitled  to  any 
priority,  but  specialty  and  simple  contract  creditors  shall 
be  treated  as  standing  in  equal  degree,  and  be  paid  accord- 
ingly out  of  the  assets,  whether  legal  or  equitable  ( /) .  As 
we  have  seen  (^/),  under  the  Land  Transfer  Act,  1897  (/t), 
a  deceased  person's  real  estate  is  now  to  be  administered 
in  the  same  manner,  subject  to  the  same  liabilities  for 
debt,  costs,  and  expenses,  and  with  the  same  incidents 
as  if  it  were  personal  estate  ;  but  this  is  not  to  alter  or 
affect  the  order  (/)  in  which  real  and  personal  assets 


M'ere  specific  or  residuary,  2^''o  rata;  Lancpfield  v.  Iggulden,  L.  R. 
10  Ch.  136. 

7.  Real  and  personal  property  over  wliicli  the  deceased  person  had 
a  general  power  of  appointment,  and  which  he  had  appointed  to  an 
appointee  taking  the  same  gratuitously  ;  see  j^ost,  Part  II.,   Ch.  iii.  - 

See  2  Jarm.  Wills,  622,  4th  ed.  ;  1420,  f.th  ed.  ;  2  Seton  on  Judg- 
ments, 1672,  6th  ed.  It  will  be  seen  that  in  case  of  intestacy  the 
whole  of  the  personal  estate  must  be  exhausted  before  the  real  estate 
is  applied  in  paying  debts. 


(f)  See  the  Author's  Essay  on 
Real  Assets. 

(/)  Stat.  32  k  33  Vict.  c.  46, 
also  providing  that  this  shall  not 
prejudice  any  lien,  charge,  or 
other  security,  to  which  any 
creditor  may  be  entitled  for  the 
payment  of  his  debt.  It  has 
been  decided  that,  according  to 
the  true  construction  of  stat.  38 
k  39  Vict.  c.  77,  s.  10,  in  the 
administration  by  the  Court  of  a 
deceased  person's  insolvent  estate, 


his  debts  are  payable  according  to 
the  rule  applicable  in  baidcruptcy  ; 
by  which,  after  satisfaction  in  full 
of  certain  preferential  claims,  all 
other  debts  are  payable  pari 
passu;  lie  Wlutakcr,  1901,  1  Ch. 
9  :  see  AVms.  Pers.  Prop.  208 — 
212,  n.   {z),  15th  ed. 

((-/)  Ante,  p.  214. 

(h)  Stat.  60  &  61  A'ict.  c.  65, 
s.  2  (3)  :  i?e  Jones,  1902,  1  Ch, 
92  ;  lie  Williaws,  1904,  1  Ch.  52. 

(j)  Ante,  p.  275,  n.  {d). 
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are  applicable  for  payment  of  funeral  and  testamentary 
expenses,  debts  or  legacies,  or  the  liability  of  real  estate 
to  be  charged  with  the  payment  of  legacies  (k). 


The  remedies  of  a  creditor,  after  his  debtor's  death,   Creditor's 

are  either  to  sue  the  debtor's  executor  or  administrator  ^x-I"^*^'j*^L   . 

alter  debtor  s 

at  law,  when  execution  can  be  had  against  the  goods  of  death. 
the  testator  or  intestate,  or  to  apply  under  the  equitable 
jurisdiction  of  the  Court  (/)  for  the  administration  by  the 
Court  of  the  deceased  delator's  estate  (;«.).  To  secure 
the  benefit  of  a  testamentary  charge  of  debts  on  real 
estate,  or  of  the  Act  making  real  estate  assets  for  tbe 
payment  of  debts,  a  creditor  was  formerly  obliged  to 
resort  to  the  latter  remedy  ;  when  a  sale  or  mortgage  of 
the  real  estate  would  be  decreed,  if  necessary,  to  raise 
money  to  pay  the  debt  (h)  ,  A  creditor  by  special  con- 
tract binding  the  heir  had  also  the  remedy,  seldom 
exercised,  of  suing  the  heir  or  devisee  for  the  debt  (<*). 
The  effect  of  the  Land  Transfer  Act,  1897  (j)),  appears 
to  be  that  a  creditor  suing  his  debtor's  personal  repre- 
sentatives at  law  may  have  execution  of  the  deceased 
debtor's  lands  in  like  manner  as  he  might  have  had 
execution  of  his  goods  at  common  law.  But  it  has  not 
yet  been  so  decided  ;  and  in  practice  the  creditor's 
equitable  remedy  is  tbe  more  convenient,  and  is  that 
usually  pursued  {]>j)).  Under  the  Bankruptcy  Act,  1883,  Administra- 
any  creditor  mav  now  take  proceedings  to  have  the  tion  in  bauk- 

•         ,  '        ,  •       1  1     1    1  1      •    •  -,    ri'l'tev  of  a 

nisolvent  estate  of  his  deceased  debtor  admmistered  deceased 
in    bankruptcy.      When    an    order  is  made  for  the  ^^"'^^"n 


insolvent 
estate. 


(/.)  Ante,  p.  214,  ii.  (j).  ."tmart,   L.  K.   10  Cli.  r>(37  ;  JVke 

(l)  Ante,  p.  275.  v.  Price,  a5  Cli.  1).  207. 

{m)  Wins.  Fcrs.  Prop.  104,  434,  (6)  See  stat.   11  (;<■<).   IV.  k   1 

15th  ed.  "Wdl.   IV.  c.   47,  ss.  2— S  ;  Sliel- 

(vt)  Sec   Seton  on  .ludgnKMils,  funl's     Real    I'ropurly    Slatntes, 

1390  sq.,  6th  ed.  ;  SpacLinaii  v.  pp.    JJtiG— 371,    9th    ed.  ;     Wms. 

'I'imbrell,   8  Sim.  253  ;   lUelmrd-  Conv.  Stat.  234,  235. 
suii    V.    Ilorton,    7     Heav.    112  ;  i^p)  Stat.   GO  &  til   Vict.  c.  G5, 

J'immv.  Insall,  1  Mac.  k  (J.  449  ;  .s.  2  (2,  3)  ;  ante,  \\.  214. 
British  Mutual  Investment  Co.  v.  {pp)  lie  Chant,  1905,  2  Ch.  225. 
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administration  in  bankruptcy  of  a  deceased  debtor's 
estate,  his  property  (real  as  well  as  personal)  vests  in 
the  official  receiver  of  the  Court  as  trustee,  and  then 
in  the  trustee  appointed  by  the  creditors.  And  the 
trustee  is  empowered  to  realise  the  same  by  sale  or  other- 
wise, and  distribute  the  proceeds  among  the  creditors 
of  the  deceased,  as  in  the  case  of  bankruptcy  (q). 

Crown  debts.  The  Crown  is,  by  Royal  prerogative  and  by  Statute, 
invested  with  various  special  privileges  for  the  recovery 
of  the  debts  due  to  it,  besides  the  ordinary  creditor's 
remedies.  Thus  a  Crown  debtor's  freeholds  in  fee  simple, 
in  the  hands  of  himself,  his  heirs  or  devisees  (r),  may  be 
seized,  as  well  as  his  body  (s)  and  goods,  in  satisfaction 
of  any  debt  due  to  the  Crown  under  process  duly  issued 
for  the  purpose  {t).  And  debts  due,  or  which  might 
have  become  due,  to  the  Crown,  from  persons  who  were 
accountants  to  the  Crown  (^O,  and  debts  of  record  (x),  or 
by  specialty  (y)  in  form  prescribed  by  statute  (z),  due 
from  other  persons  to  the  Crown  were  formerly  binding 
on  their  estates  in  fee  simple  when  sold,  as  well  as  when 
devised  by  will,  or  suffered  to  descend  to  the  heir  at 


Debts  of 
record. 


iq)  Stat.  46  &  47  Yict.  c.  52, 
s.  125,  amended  b^y  53  &  54  Yict. 
c.  71,  s.  21  (3) ;  ante,  p.  271. 

(r)  li.  V.  The  Estate  of  G. 
Hassell,  McCleland,  105. 

(,s)  See  A.-G.  v.  Edmunds,  22 
L.  T.  N.  S.  667;  lie  Smith,  2 
Ex.  D.  47. 

(i)  3  Black.  Conini.  420 :  Man- 
ning's Exchequer  Practice,  pt.  i., 
bk.  i.,  2nd  ed.  ;  Chitty  on  the 
Prerogative  of  the  Crown,  eh. 
xii.  :  Stat.  28  &  29  Yict.  c.  104, 
ss.  47,  51. 

{u)  Stats.  13  Eliz.  c.  4  ;  25 
Geo.  III.  c.  35  ;  Co.  Litt.  191  a, 
n.  (1),  vi.  9,  209  a,  n.  (1)  ;  Sug. 
v.  &  P.  544. 

(x)  These  are  debts  appearing 
to  be  due  by  matter  of  record  : 
that  is,  by  the  evidence  of  any 
court  of  record,  properly  a  court, 
of    which    the    proceedings    are 


enrolled  or  recorded,  and  the 
records  of  which  are  indisputable 
evidence  of  its  proceedings.  Judg- 
ment debts  and  recognizances 
(see  ante,  pp.  261,  266  and  n.  (e)) 
are  debts  of  record  ;  so  are  debts 
found  to  be  due  to  the  Crown  by 
the  verdict  of  an  inquest  of  office 
held  for  the  purpose.  See  Glanv. 
viii.  5—11  ;  Bract.  156  b,  288  b, 
289  ;  Britton,  liv.  i.  cii.  1,  §§  7— 
12,  ch.  28,  §  1  ;  Co.  Litt.  117  b, 
260  a ;  Black.  Comni.  ii.  464, 
iii.  24  ;  Manning's  Exchequer 
Practice,  1,  36  sq.,  2nd  ed.  ; 
Chitty  on  the  Prerogative  of  the 
Crown,  265—271,  293  ;  P.  k  M. 
Hist.  Eng.  Law,  ii.  666. 

{?/)  Ante,  p.  273. 

(~)  Stat.  33  Hen.  YIIL  c.  39, 
ss.  36,  37,  52  (ss.  50—56,  75  in 
Ruffliead) ;  see  Chittv,  Preroga- 
tive, 265,  293. 
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law  («).  Simple  contract  debts  (^),  however,  due  to 
the  Crown  from  one,  who  was  no  public  accountant  to 
the  Crown,  did  not  give  rise  to  any  lien  on  the  del)tor"s 
lands  until  the  debts  were  made  of  record  {hh)  for  the 
purpose  of  enforcing  them  (c).  But  by  the  Judg- 
ments Act,  1839  {(1),  no  liabilities  to  the  Crown  by 
record,  specialty,  or  accountantship  incurred  after  the 
3rd  of  June,  1839,  should  affect  any  lands  as  to  pur- 
chasers or  mortgagees  unless  duly  registered  in  the 
index  of  Crown  debtors  and  accountants  (<:/).  And  by 
the  Crown  Suits  Act,  1865  (e),  no  such  liabilities  to  the 
Crown  incurred  after  the  1st  of  November,  1865,  should 
atlect  any  land  as  to  a  bond  fide  purchaser  for  valuable 
consideration  or  a  mortgagee,  whether  he  should  have 
or  have  not  notice  of  the  same,  unless  a  writ  or  process 
of  execution  had  been  issued  and  registered  (/)  before 
the  execution  of  the  conveyance  or  mortgage,  and  the 
payment  of  the  purchase  or  mortgage  money.  But  by  Liabilities  to 
the  Land  Charges  Act,  1900(7),  these  registers  were  the  Crown 

no  longer  a 


(a)  By  stats.  2  &  3  Vict.  c.  11, 
s.  10,  and  12  &  1-3  Vict.  c.  89, 
any  two  of  the  coniniissioners  of 
the  Treasury  were  empowered  to 
certify  that  any  lands  of  any 
Crown  debtor  or  accountant 
should  he  held  by  the  purchaser 
or  niortj^agee  thereof  diseliaiged 
froui  all  further  claims  of  the 
Crown  in  respect  of  any  debt 
(ir  liability  of  the  debtor  or 
accouutaut  to  whom  the  lauds 
belouj^ed.  And  by  stats.  16  &  17 
Vict.  c.  107,  ss.  195—197  ;  23  &  24 
Vict.  c.  115,  s.  1  ;  and  39  &  40 
Vict.  c.  36,  ss.  167,  288,  a  similar 
l>ower  was  given  to  any  two  of 
llie  commissioners  or  principal 
oflicers,  or  the  only  commissioner 
or  principal  oliicer,  of  any  public 
department  with  lespect  to  any 
Crown  bond  or  other  security 
concerning  or  incident  to  any 
such  department. 

{b)  Ante,  pp.  81,  275. 

{bb)  Ante,  p.  278  and  n.  (ur). 

(c)  R.   V.   Umith,  Wightw.  34  ; 


A.-G.,  6  Price,  411, 
Chitty,  Prerogative, 
Sug.    V.   &    P.    545, 


Cashcrd 
473—476 
293-:i96 
14th  ed. 

{d)  Stat.  2  &  3  Vict.  c.  11,  .s.  8. 
By  Stat.  22  &  23  Vict.  c.  35, 
s.  22,  re-iegistration  everj'  five 
years  was  rct[uired.  This  register 
was  originally  in  the  ollice  of  tlie 
Court  of  Con  luon  Pleas,  but  was 
transferred  in  1879  to  the  Central 
Oflice  or  the  Supreme  Court  ; 
ante,  p.  266,  n.  {(f). 

[e]  Stat.  28  &  29  Vict.  e.  104, 
ss.  4,  48,  49,  also  providing  that 
no  other  registration  of  the  writ 
or  ])rocess  or  of  the  debt  or 
liability  should  be  necessary. 

(/)  Originally  in  the  ollice  of  the 
Coiirt  of  Common  Pleas,  but  since 
1879  in  the  Central  Ollice  of  the 
Su]irenie  Court  ;((/!/'■,  ]>.  266.  u.  (ij). 

{(/)  Stat.  63  k  64  Vict.  c.  26, 
s.  2,  repealing  tlio  above-men- 
tioned i)rovisi<ins  of  the  Acts  of 
1839  and  186.')  as  from  that  dale. 


charge  on 
lands. 
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closed  as  from  the  conimencement  of  the  Act  (Ji)  ;  after 
wliich  a  jiidgmentor  recognizance  (/)  obtained  or  entered 
into  on  behalf  of  the  Crown,  and  any  inquisition  finding 
a  debt  due  to  the  Crown  (A),  and  any  obligation  or 
specialty  made  to  and  any  acceptance  of  office  from  or 
under  the  Crown,  whatever  be  the  date  of  the  same, 
shall  not  operate  as  a  charge  on  lands,  unless  or  until 
a  writ  or  order  for  the  purpose  of  enforcing  the  same 
is  registered  under  the  Land  Charges  Act  of  1888  (/). 
And  the  provisions  of  this  Act,  making  void  the 
delivery  of  lands  in  execution  as  against  purchasers 
for  value  if  the  writ  or  order  be  not  duly  registered  (m), 
are  extended  to  every  writ  or  order  affecting  land 
issued  or  made  by  any  Court  for  the  purpose  of 
enforcing  a  judgment  obtained  on  behalf  of  the  Crowai 
and  every  delivery  in  execution,  or  other  proceeding 
taken  in  pursuance  of  any  such  writ  or  order. 

Gonveyancesii  By  a  statute  of  the  reign  of  Elizabeth,  conveyances 
^ng  creditors.'  ^^  landed  estates,  and  also  of  goods,  made  for  the  pur- 
pose of  delaying,  hindering  or  defrauding  creditors,  are 
void  as  against  them  ;  unless  made  upon  good,  which 
here  means  vahiabh,  consideration  (h),  and  bond  fide, 
to  any  person  not  having,  at  the  time  of  the  convey- 
ance, any  notice  of  such  fraud  (o).  Such  conveyances 
of  land  are  therefore  of  no  avail  against  the  claim  of  a 
creditor  to  take  the  land  in  execution,  or  against  the 
title  of  the  debtor's  trustee  in  bankruptcy,  or  against 
creditors  who  take  proceedings  to  secure  payment  of 
their  debts  out  of  the  debtor's  estate  after  his  death  (jj). 

{h)  1st  July,  1901.  These  regis-  (o)  .Stat.  13  Eliz.  c.  5  ;  Tin/ne's 

ters  have  been  transferred  to  the  ca.sr,    3    Kep.     81    a,    1    Smith's 

Office  of  Land  Registry  :  see  ante,  Leading    Cases,     1  ;    Spencer    v. 

pp.  267,  n.  {])),  268,  n.  (q).  Slater,  4  Q.  B.  D.  13  ;  Ee  Johnson, 

(t)  ^?t/!c,  pp.  261.266,  audn.(<;).  Golden    v.    Gillnm,    20    Ch.     D. 

(^-)  Ante,  p.  278,  n.  (.r).  389  ;  Halifax  Joint  Stock  Bank- 

(Z)  Stat.  51  &  52  Vict.   c.  51,  imj Co.  y.  Gledhill,\m\, lC\i.Z\\ 

s.  6  ;  ante,  p.  267.  see  Re  UoUand,  1902,  2  Ch.  360. 

(7h)  Stat.  63  &  64  Vict.  c.  26,  s.  3.  (p)  Jtichardso)i  v.    Smallwood, 

(?i)  Ante,  p.  78.  Jac.  552  ;  Re  Ridler,  22  Ch.  D.  74. 
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Fraudulent  conveyances  of  property  are  also  void,  as 
against  the  trustee  in  bankruptcy  of  the  conveying  party, 
under  the  bankruptcy  laws  (q) .  And  l)y  the  Bankruptcy 
Act,  1883  (r),  any  voluntary  settlement  of  property  (s) 
shall,  if  the  settlor  becomes  bankrupt  within  two  years 
after  the  settlement,  be  void  against  the  trustee  in  the 
bankruptcy,  and  shall,  if  the  settlor  becomes  bankrupt 
at  any  subsequent  time  within  ten  years  after  the  settle- 
ment, be  void  as  against  the  trustee  in  the  bankruptcy, 
unless  the  parties  claiming  under  the  settlement  can 
prove  that  the  settlor  was  at  the  time  of  making  the 
settlement  able  to  pay  all  his  debts  without  the  aid  of 
the  property  comprised  in  the  settlement,  and  that  the 
interest  of  the  settlor  in  such  property  passed  to  the 
trustee  of  such  settlement,  on  the  execution  thereof  (0- 
But  the  title  of  a  bond  fide  purchaser  for  value  from  a 
beneficiary  under  an}'  settlement  so  liable  to  be  avoided 
will  not  be  displaced  by  the  subsequent  bankruptcy  of 
the  settlor,  even  though  the  purchaser  had  notice  that 
the  settlement  was  voluntary  (?f). 

With  regard  to  the  alienation  of  an  estate  tail  for  Alienation  of       /  j 

debt,  under  the  old  law  of  judgments  (.r)  lands  held  for  |iebt_^  ^'    "^^ 

an  estate  tail  could  not  be  seized  under  a  writ  of  ele<iit 

for  a  longer  time  than  the  life  of  the  tenant  in  tail, 

against  whom  judgment  for  debt  or  damages  had  been 

recovered  Oy).  But  b}' the  Judgments  Act,  1888,  a  jud<;-  Judirment  / 

meat  debt  (~)  was  made  a  charge  binding  on  the  lands  '^'-'^^• 

iq)  See  AVins.  Pers.  Prop.  '232,  [t)  E.c     parte      /Iii.dabh;      Jlc 

23o,    15tli  eil.  :  notes  to  I'lvijncs  Cunihrxr,  2  Gli.  D.   54  ;   E.c  paiic 

case,  1  Sniitli,  L.  C.  Jlillmdn,  He.  I'lnnfreij,  10  Cli.  D. 

(?•)  Stat.   4(j  iV:  47    Vict.   c.   r>2,  yj'll  ;  E.c  parte  Russell,  Re  Butler- 

a.   47,    replacing  32    iV;    33    Vict.  worth.,  Vd  (^\\.\).  i>9:'i\  Sanquinciti 

c.  71,  s.  91,  avoiding  similar  \.  Stackc}jsBank,\ii'd\>,\C\\.\l^. 
settlements  by  traders.  («)  Re  Faiisittart,  18t)3,  2  Q.  U. 

(s)   Including   any   conveyance  377  ;  Re  lirall,  ib.  381  ;  Re  Carter 

or     transfer     of    property,     Imt  <0    Kendcrdine's    contract,     1897, 

excei)ting     settlements     on     the  1  Cli.  770. 
settlor's    wife     or     cliildron     of  (.<•)  Aiite,  pp.  261 — 264. 

property    accrued    to    liim    after  [y)  Aiider.^ons  ca.sc,  7  l!ep.  21. 

marriage  in  right  of  his  wife.  (z)  See  ante,  p.  264,  n.  [ii). 
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of  the  debtor,  as  against  the  issue  of  hisl)ody,  and  also 
as  against  all  other  persons  whom  he  might,  without 
the  assent  of  any  other  person,  cut  off  and  debar  from 
any  remainder  or  reversion  (a).  As  we  have  seen, 
by  the  Judgments  Act,  1864,  no  judgment  thereafter 
entered  up  should  affect  any  land,  until  the  land  had  been 
actually  delivered  in  execution  ;  by  the  Land  Charges 
Act,  1888,  actual  delivery  in  execution  is  made  void,  as 
against  purchasers,  unless  the  writ  be  duly  registered  ; 
and  by  the  Land  Charges  Act,  1900,  as  from  the  1st  of 
July,  1901,  a  judgment  shall  not  operate  as  a  charge  on 
land  unless  or  until  a  writ  or  order  for  the  purpose  of 
enforcing  it  is  duly  registered  under  the  Land  Charges 
Act,  1888.  Such  registration  therefore  will  thenceforth 
be  necessary  in  order  that  a  judgment  creditor  may 
acquire  an  interest  binding  the  lands,  of  which  his  debtor 
is  tenant  in  tail,  as  against  those  whose  rights  would 
Bankruptcy  be  barred  by  a  disentailing  assurance  (?>).  An  estate 
>  •  tail.^^^'^  "^  ^^^^  ^^y  ^^^°  ^®  barred  and  disposed  of  on  the  bank- 
ruptcy of  a  tenant  in  tail,  for  the  benefit  of  his  creditors, 
to  the  same  extent  as  he  might  have  barred  or  disposed 
of  it  for  his  own  benefit  (c).  If,  however,  a  tenant  in 
tail  die  before  any  judgment  creditor  has  acquired  a 
charge  on  his  lands,  and  without  having  been  adjudged 
bankrupt  (d),  the  entailed  lands  will  no  longer  be  subject 
to  his  debts  generally  ;  unless  indeed  it  should  be  held 
that  the  Land  Transfer  Act,  1897  {e),  has  altered  the 
law  in  this  respect.  But  there  is  an  exception  in  the 
case  of  certain  Crown  debts  (^Z").  For,  by  a  Statute  of 
Henry  YIII.  (r/),  estates  tail  were  charged,  in  the  hands 

(a)  Stat.   1  &  2   Alct.  c.    110,  (d)  See  stat.   3  &  4  Will.    IV. 

s.   13.     See  Lacis  v.  Duncomhc,  c.  74,  s.  65. 

20  Beav.  398  ;  Sug.  V.  &  P.  520 ;  [c)  Stat.  60  &  61  Vict.   c.   65, 

Re   Anthony,    1893,    3    Cli.    498,  parti.  ;  see  «»;<•,  pp.  109,  214,  220. 
501,  502.  (/•)  1  KoUe  Abr.    841,  (F)  ;  7 

(6)  Ante,  pp.  266,  267.  Rep.  21. 

(c)  Stats.  3  A:  4  AVill.  IV.  c.  74,  (a)  3.3  Hen.  VIII.  c.  39,  s.  52 

ss.  56—73  ;  46  &:  47  Vict.  c.  52,  (s.  75  in  Ruffhead)  ;  Chittyonthe 

s.  66,  sub-s.  5.  Prerogative  of  the  Crown,  299. 
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of  the  heir,  with  debts  due  from  liis  ancestor  to  the 
Crown  by  judgment,  recognizance,  obHgation  or  other 
specialty  (/O, although  the  heir  should  not  be  comprised 
therein.  And  all  arrears  and  debts  due  to  the  Crown, 
by  accountants  to  the  Crown,  whose  yearly  or  total 
receipts  exceed  three  hundred  pounds,  were,  by  a  Statute 
of  Elizabeth  (i),  i^laced  on  the  same  footing  (A). 


life  estate. 


A  life  estate  is  liable  during  the  tenant's  life  to  be  Involuntary 
taken  to  satisfy  any  judgment  debt  of  his,  in  the  same  ^  '^^''^tiou  o 
manner  as  an  estate  in  fee  simple  (/) .  And  it  is  similarly 
liable  to  vest  in  the  creditors'  trustee  on  his  bank- 
ruptcy {)n).  But  it  is  not  in  any  way  subject  to  the 
tenant's  debts  after  his  death.  Determinable  life  estates 
are  not  subject  to  the  tenant's  debts  after  their  deter- 
mination (n).  Estates  ptir  autre  rie  are  liable  to  aliena- 
tion for  debt  in  the  tenant's  lifetime  in  the  same  manner 
as  other  freehold  estates  {<>)  ;  and  after  his  death,  they 
continue  liable  to  his  debts  during  the  remainder  of  the 
life  of  the  cestui  que  vie  {p). 


Ill 


Estates  J?;?/ r 
autre  vie. 


Judgment  creditors  have  the  following  rights  against  ,Fiuln:meiit 

creditor's 


lights  against 


their  debtors'  equitable  or  trust  estates  : — (1)  The}'  ma}' 

by  statute  take  lands  and  hereditaments  held  on  a  simple  trust  estates. 

trust  (q)  for  the  debtor  under  the  writ  of  cler/it.     This 

remedy  was  first  given  by  the  Statute  of  Frauds  (r),  and 

was  enlarged  by  the  Judgments  Act,  1838.     By  this 

Act,  execution  may  be  delivered,  under  the  writ  oielec/it, 


^. 


(/i)  Ante,  i.p.  266,  273. 

(i)  Stat.  13  Eliz.  e.  4  ;  and 
see  25  Geo.  III.  c.  35  ;  Chitty, 
Prerogative,  294,  295. 

{k)  It  does  not  appear  tliat 
tliis  liability  is  removed  by  stat. 
63  &  64  Viet.  c.  26,  s.  2  ;  ante, 
pp.  279,  280. 

(0  Ante,  pp.  261—269. 

(m)  Ante,  p.  271. 

(7^)  Sea  ante,  ])p.  82,  127. 

(o)  Ante,  pp.  261 — 269. 

(p)  Ante,  p.  130. 


iq)  Ante,  p.  178. 

(/•)  Stat.  29  Car.  II.  c.  3,  s.  10, 
whieli  eiialilcd  tlie  slicrid'  to 
deliver  e.\eculion  unto  tlie  jiidg- 
nient  creditor  ot  all  such  laiuls 
and  liereditainents  as  any  ot/icr 
])erson  or  persons  were  seiseil  or 
l)0ssessed  of  in  trust  for  the 
judgment  del)tor  at  (fir  time  of 
c.rrculion  snrd  :  .see  Hunt  V. 
Colen,  Com.  226  ;  I/arris  v.  Puyli, 
4    Hing.    335,    12   J.    15.    Jloorc, 
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Equitable 
execution. 


of  all  such  lands  and  hereditaments  as  the  person  against 
whom  execution  is  sued,  or  any  person  intrust  for  him, 
shall  have  heen  seised  or  possessed  of  at  the  time  of 
entering  up  the  judgment  or  at  any  time  afterwards (s). 
(2)  Judgment  creditors  may  ohtain  what  is  called  equit- 
ahJe  r.ri'nition.  This  originated  in  the  relief  which  the 
Court  of  Chancery  used  to  give  to  a  judgment  creditor, 
who  had  sued  out  a  writ  of  elegit  to  take  the  debtor's 
land  at  law,  but  was  prevented  from  executing  it  by  the 
fact  that  the  legal  estate  was  outstanding  in  some  other, 
who  was  not  trustee  for  the  debtor  simply  (^).  In  such 
cases  the  creditor  might  have  obtained  the  appointment 
by  the  Court  of  a  receiver  of  the  rents  and  profits  of 
the  debtor's  equitable  estate  in  the  land  (»).  The  juris- 
diction of  the  present  High  Court  of  Justice  {x)  to 
appoint  a  receiver  was  enlarged  by  the  Judicature  Acts(iy). 
And  now  it  appears  that  a  judgment  creditor  may  obtain 
equitable  execution  by  means  of  an  order  for  the  appoint- 
ment of  a  receiver  of  the  profits  of  his  debtor's  interest 
in  land,  whenever  there  are  circumstances  to  hinder  the 
convenient  operation  of  his  legal  remedy  by  elegit  (z)  ; 
and  there  is  no  necessity  for  him  to  sue  out  an  elegit  in 
the  first  instance  (a). 


How  far 
judgments 
are  charges 
upon  equit- 
able estates. 


As  judgments  were  enforceable  in  equity  under  the 
old  law,  they  were  regarded  as  charges  in  equity  upon 
equitable  estates  in  land,  and  therefore  binding  upon  all 
who  succeeded  to  the  judgment  debtor's  estate,  except 


(s)  Stat.  1  ct  2  Vict.  c.  110, 
s.  11. 

(<)  A^catc  V.  Dul-c  of  Marl- 
borouqh,  3  My.  k.  Cr.  407  ; 
MitfoVd  on  Pleading,  126  (148, 
5th  ed.)  ;  Lewin  on  Trusts, 
646  sq.  6tli  ed.  ;  1006  sq.  11th  ed. 

(«)  19  Yes.  63:J  ;  2  Swanst. 
137,  155  ;  Dauiell,  Ch.  I'r.  1563, 
1564,  5tli  ed. 

{x)  Ante,  p.  161. 

ly)  Stat.  36  &  37  Vict.  c.  66, 
K.    25,    siib-s.    8  ;  see   Holmes  v. 


MlUage,  1893,  1  Q.  B.  551. 

(~)  Aiujlo-Itcdian  Bank  v. 
Davies,  9  Ch.  D.  275  ;  Smith 
V.  Cowell,  6  Q.  B.  D.  75  ;  Salt  v. 
Cooper,  16  Cli.  D.  544  ;  Re  Pope, 
17  Q.  B.  D.  743  ;  lie  Shephard, 
43  Ch.  D.  131  ;  Lcvasseur  v. 
Mason  cb  Barnj,  1891,  2  Q.  B. 
73  ;  Cudogan  v.  Lyric  Theatre, 
1894,  3  Ch.  338. 

{a)  Ke  parte  Emns,  lie  Wat- 
kins,  13  Cli.  D.  252. 
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those  who  took  it  as  purchasers  for  vahie  ^Yithout  notice 
of  the  judgment  {h).  The  .Judgments  Act,  1838,  ex- 
pressly made  judgments  a  charge  on  all  hereditaments 
to  which  the  judgment  dehtor  should  at  the  time  of 
entering  up  judgment,  or  at  any  time  afterwards,  be 
entitled  for  any  estate  or  interest  whatever  at  law  or  in 
equity  (c).  But,  as  we  have  seen,  under  this  Act  pur- 
chasers were  not  to  be  affected  by  judgments,  unless 
duly  registered  (d).  The  Acts  of  1889  and  1860,  before 
referred  to  (e),  further  protected  purchasers  of  equitable 
as  well  as  legal  estates  (/).  And  by  the  Judgments 
Act,  1864,  no  subsequent  judgment  should  affect  any 
land,  until  actual  delivery  thereof  in  execution.  This 
was  held  to  take  place  in  the  case  of  equitable  execu- 
tion (f/),  w'hen  the  judgment  creditor  obtained  an  order 
for  the  appointment  of  a  receiver ;  and  he  had  no  charge 
until  then  {}i).  As  we  have  seen,  the  Land  Charges 
Act,  1888,  has  made  it  requisite  to  register  the  writ  or 
order  enforcing  a  judgment  in  the  office  of  Land  Eegistry ; 
or  else  it  will  be  void  as  against  purchasers  for  value  (?) ; 
and  under  the  Land  Charges  Act,  1900,  the  judgment 
will  not  without  such  registration,  operate  as  a  charge 
on  the  debtor's  interest  in  the  land. 

Equitable  estates  are  lia])le  to  involuntary  alienation   Bankruptcy 
on  the  bankruptcy  of  the  person  entitled  thereto,  in  the  ^,.,,^.7  "'  ^"  /J  , 
samemanneras  his  estates  at  law  (/.).    But  on  the  bank- 
ruptcy  of  a  trustee,  the  legal  estate  in  an}' property,  of  —of  trustee, 
which  he  is  trustee  for  any  other  person,  does  not  i)ass 
to  the  trustee  for  his  creditors,    but  remains  vested 
in  him  (l). 

(b)  Sug.  V.  k  P.  518  ;    Lewiii  9   Cli.   22!)  :     ami  cases  cileil    in 
on    Trusts,   653,  6tli  ed.  ;    1012,  notes  (;/)  (z)  to  p.  284,  o.nte. 
11th  ed.  ;  ante,  p.  179.  (i)  Ante,  pp.  2t)7,  282. 

(c)  Stat.   1   &   2  Vict.  c.    110,  {k)  Ante,  \k  271. 

8.  13  ;  ante,  p.  264.  (I)  Stat.  46    &   17  Vict.  c.    52, 

{d)  Sect.  19  ;  ante,  \>.  264.  ss.   20,   44,  168  ;  sec  Jennings  v. 

{e)  Ante,  pp.  264,  265.  Mather,  1901,    1  Q.  B.    108.  "  The 

(/)  Sui^.  V.  k,  W  535.  same    rule  was   formerly  applied 

(17)  Ante,  p.  266.  to  cases  of   insolvency:    Sims  v. 

(/()  Ilatton  V.  Jlai/u-ood,  L.  I'.        Thomas,  12  A.  k  E.  536. 
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Liability  of 
trust  estates 
after  death. 

The  Statute 
of  Frauds. 


f^ubsequenr 
■statutes. 


Trust  estates  in  fee  simple  are  also  liable,  like  estates 
at  law,  to  alienation  for  the  payment  of  the  owner's  debts 
after  his  death.  By  the  Statute  of  Frauds  it  was  pro- 
vided, that  if  any  ccsfiii  que  trust  should  die,  leaving  a 
trust  in  fee  simple  to  descend  to  his  heir,  such  trust 
should  be  assets  by  descent,  and  the  heir  should  be 
chargeable  with  the  obligation  of  his  ancestors  for  and 
by  reason  of  such  assets,  as  fully  as  he  might  have  been 
if  the  estate  in  law  had  descended  to  him  in  possession 
in  like  manner  as  the  trust  descended  (m).  And  the 
subsequent  statutes  to  which  we  have  before  referred,  for 
preventing  the  debtor  from  defeating  his  bond  creditor 
by  his  will,  and  for  rendering  the  estates  of  all  persons 
liable  on  their  decease  to  the  payment  of  their  just  debts 
of  every  kind,  apply  as  well  to  equitable  or  trust  estates 
as  to  estates  at  law  (»). 


€rown  debts.  Trust  estates  are  subject  to  debts  due  to  the  Crown  in 
the  same  manner  and  to  the  same  extent  as  estates  at 
law  (o).  And  in  the  case  of  equitable  estates  tail  and  for 
life,  theliability  for  the  owner's  debts  is  similar  to  that 
attached  to  the  like  estates  at  law(^)). 

Lis  pendens.  In  connection  with  creditors'  rights  against  purchasers 
of  land,  it  may  be  mentioned  that  actions  at  law  or  in 
equity  respecting  lands  will  bind  a  purchaser,  as  well  as 
the  tenant's  heir  or  devisee;  that  is,  he  must  abide  by 
the  result,  although  he  may  be  ignorant  that  any  such 
proceedings  are  depending  (</) .  Provision  was  accordingly 


{m)  Stat.  29  Car.  IL  c.  3,  s.  10. 
Before  this  provision  the  Court  of 
Chancery  had  refused  to  give  the 
bond  creditor  any  relief ;  Beiinet 
V.  Box,  1  Ch.  Ca.  12  ;  Prat  v. 
Oo/t,  ih.  1-28.  These  decisions,  in 
all  probability,  gave  rise  to  the 
above  enactment.  See  1  Wni. 
IJlack.  159  ;  1  Sand.  Uses,  276 
(289,  5th  ed.). 

(?i)  Stats.  3  Will.  &  Mary, 
0.   14,  s.  2  ;  47  Geo.   IIL  c.  74  ; 


11  Geo.  IV.  &  1  Will.  IV.  c.  47  ; 
3  &  4  Will.  IV.  c.  104  ;  32  &  33 
Vict.  c.  46  ;  46  &  47  Vict.  c.  52, 
s.  125  ;  60  &  61  Vict.  c.  65,  part 
i.  ;  ante,  pp.  273 — 278. 

(o)  The  King  v.  Smith,  Sug. 
V.  &  P.  Appx.  No.  15,  p.  1098, 
11th  ed.  ;  Chittv  on  the  Pr-eroga- 
tive  of  the  Crown,  296. 

(p)  Sug.  V.  &  P.  524,  538. 

{(l)  Co.  Litt.  344  b;  Anon.,  1 
Yeru.  318  ;  Hiern  v.  Mill,  13  Yes. 
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made  by  the  Judgments  Act,  1839,  for  the  registration 
of  every  lis  j^endens;  and  no  lis  iiendens  binds  a  pur- 
chaser or  mortgagee  without  express  notice  thereof, 
unless  and  until  it  is  duly  registered ;  and  the  registration 
to  be  binding  must  be  repeated  every  five  years  (?•)•  This 
registration  is  now  made  in  the  OfSce  of  Land 
Registry  (s). 

In  consequence  of  the  above-mentioned  laws,  it  was  Searches, 
the  practice  to  cause  a  search  to  be  made,  before  every 
purchase  or  mortgage  of  freeholds,  in  the  registers  of 
judgments,  writs  and  orders  affecting  land,  and  pending 
a,ctions,  and  also  of  Crown  debts  and  writs  of  execution, 
if  there  were  reason  to  suppose  that  the  owner  of  the 
property  had  been  a  Crown  debtor  or  accountant (O- 
Since  the  commencement  of  the  Land  Cliarges  Act, 
1900,  it  has  been  unnecessary  to  search  for  judgments 
or  Crown  debts  or  writs  {u)  :  but  the  other  searches 
are  still  made ;  and  if  the  search  disclose  any  registered 
incumbrance  affecting  the  land,  it  must  be  got  rid  of, 
before  tlie  sale  or  mortgage  can  safely  be  completed  {x). 

114,   120,  9  R.  K.  149;    3  Piest.  147    sq.,    uiid    Appx.    on    Laml 

Alvst.   3r)4  ;  JMJamy  x.  Sabine,  1  Cliarges  Act  of  1888,  pp.  17,  18. 

De  G.  &  J.  r.66.  Under  .stats.  45  &  46  Vict.  c.  39, 

(/•)  Stat.  2  &  3  Vict.  c.  11,  s.  7,  s.  2,  and  51  &  52  Vict.  c.  51,  s.  17, 

extended  by  18  &  19  Viet.  c.  15,  ofilcial  searches  in  these  rej^isters 

s.  3,  to  the  I'ahitinc  Courts  {ante,  may  be  directed,  and  a  certilicate 

]i.    270,  u.   {})))  ;    see    Price    v.  (wliicli  in  favour  of  a  purchaser 

Price,  35  Ch.  D.  297 ;  stat.  51  &  or  inortj,'agee  is  to  be  conclusive) 

i)i  Vict.   c.    51,   ss.    5,   6.     As  to  obtained   of    the   result    of    any 

vacating    such    registration,    see  such   search.     See   Wins.    Couv. 

.Stat.  30  &  31  Vict.  c.  47,  s.  2.  Stat.     2(31    sq.  ;     Elpliinstoue    & 

(i')  See    ante,   pp.    266,   ii.   {ij),  Clark.  Searches,  166—168. 
268,  n.  {q).  («)  See  ante,  pp.  266,  269,  279, 

(0  Ante,    pp.    264,    267,    279.  280,  285. 
See  Sug.  V.  &  W  537,  538,  543  ;  {x)  As    to    the    searches    now 

1    Dart,  V.   &   P.    523,   524,   557,  necessarv,    sec    1    "Wnis.  V.  &   P. 

562,    564,  6th  ed.  ;    Elpliin.stone  b\l  sq. 
A    Clark,    Searches,    50,    88,    93, 
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CHAPTEE  XII. 

OF    PERSONAL    CAPACITY, 

It  has  been  mentioned  (a)  that  a  tenant  of  lands  may 
be  prevented  by  personal  incapacit}-  from  exercising  the 
right  of  alienation,  which  is  now  regarded  as  inherent 
in  ownership  (b).  Let  us  now  consider  what  persons 
have  the  legal  capacity  to  purchase,  hold  and  dispose  of 
an  estate  in  land  ;  the  \\oi'd2>  a ''excise  being  here  used  in 
its  legal  meaning  (c),  which  includes  the  acquisition  of 
land  under  a  will  or  a  voluntary  conveyance,  as  well  as 
on  a  sale.  It  should  be  noted  that  capacity  so  to  j9m/-- 
chase  lands  merely  indicates  that  a  conveyance  of  land 
to  the  person  capable  will  give  him  the  legal  estate 
therein  :  it  does  not  include  capacity  to  hni/  land,  in  the 
common  sense  of  the  word.  That  is  a  matter  depend- 
ing on  capacity  to  contract.  It  will  therefore  be  useful 
to  inquire  as  well,  what  persons  may  contract  with 
regard  to  land. 

Persons  Persons  are  either  natural — men,  women  and  children 

natural  and      — ^y.  artificial,  as  corporations.     All  natural  persons, 

artificial.  .  .  .  ^    .  . 

including  infants,  lunatics,  married  women,  convicts 
and,  at  the  present  day  (r/),  aliens,  are  capable  of  pur- 
chasing and  holding  lands.  And,  as  a  general  rule, 
any  natural  person  may  dispose  freely  of  the  land  he 
holds  (c),  and  may  contract  with  regard  to  land.  To 
this  rule  there  are  exceptions  in  the  case  of  infants, 
persons  of  unsound  mind,  drunken  persons,  married 

(a)  Ante,  p.  75.  (d)  By  stat.  33  Vict.  c.  14,  s.  2. 

(b)  Ante,  pp.  2,  7,  65  sq.,  81.      .         (e)  Co.  Litt.  2,  3,  42  b  ;  ante, 

(c)  Ante,  pp.  68,  221.  pp.  73—75,  81,  106,  116. 
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women,  and  convicts.  Corporations  may  purchase 
lands  (_/■)  ;  but  their  capacity  for  holding  or  disposing 
of  them  is  restricted  by  laws,  which  have  no  application 
to  natural  persons. 

All  persons  under  the  age  of  twenty-one  years  are  infants. 
infants  in  law(r/).  The  purchase  of  land  by  an  infant 
is  voidable  at  his  option  ;  that  is,  he  may  disagree 
thereto  within  a  reasonable  time  after  coming  of  age, 
and  so  may  his  heir,  if  he  die  while  the  purchase  is 
still  voidable  ;  but  it  remains  good  until  set  aside  (//)► 
And  the  conveyance  of  land  by  an  infant  is,  as  a  rule, 
similarly  voidable  (?).  But,  by  the  effect  of  the  Infants' 
Eelief  Act,  1874  (ii),  the  conveyance  by  an  infant  of 
lands  or  goods,  by  way  of  mortgage  (./')  to  secure  the 
repayment  of  money  lent  to  him,  is  absolutely  void  (,/'/)• 
As  we  have  seen,  under  the  custom  of  gavelkind,  an 
infant  may  make  a  valid  conveyance  by  feoffment  (/f) . 
And  by  the  Infant  Settlements  Act,  1855  (/),  everj^ 
infant  not  under  twent}-  if  a  male,  and  not  under 
seventeen  if  a  female,  is  empowered  to  make,  in  con- 
templation of  marriage,  a  valid  and  binding  settlement 
of  any  property,  whether  real  or  personal,  with  the 
sanction  of  the  Chancery  Division  of  the  High  Court. 
There  are  also  other  cases  in  which  infants  are  specially 
empowered  b}^  statute  to  convey  land,  though  for  the 
benefit  of  others  rather  than  of  themselves  (/»).  An 
infant's   capacity  to  contract  with  regard  to  land  is 

(/)  Co.  Litt.  2  b.  (//)  Stat.  3/  k  38  Vict.  c.  62, 

{;/)   Litt.  .s.  2r>9  ;  Co.  Litt.  2  1.,  s.   1,   making   voiil    all    contracts 

78  b,  171  b.  entered  into    by    infants    for    the 

(h)  Co.  Litt.  '2  b ;  Birkenhead,  rc])ayn)ent  of  money  lent. 
<f,r.,  liaihcaii  Co.  v.  I'ihlirr,  f>  Kx.  (j)  Sih-  post.  Part  IV.  Cli.  ii. 

"123 — 128;    Thnrskm  \.   Ni>ltinii-  [jj)   Tlmrdan    v.    N'ottinqham, 

ham,  ttr.  Iid(j.  Soci/.,  1902,  1  C'h.  d:c'.,' IJihi.  Sao/.,  190:^,  A.  C."  6. 
9,  13  ;  affd.,  1903,' A.  C.  6.  (/,•)  Ante,  pp.  ■>9.  210. 

(i)  2  Black.  Conini.  291  ;  P.ac.  (/)  Stat.  18  &    19  Vict.  c.  43. 

Abr.  Infancy    and    Age    (L    3);  extended  to  the  Court  of  Chancery 

Zouch  V.  Parsonti,  3  i5urr.  1794  :  in  Ireland  by  slat.  23  &  24  Vict. 

Allen  V.  Allen,  2    Dm.  k    AVar.  c.  83:  7.V  ])altmi,  6  De  O.  iM.  .\: 

307,  338,  34(J  ;  2  Wms.  V.  .^  V.  (i.  201  ;  see  2  Wnis.  V.  k  P.  791. 
785,  78(1.  {m)  See  2  Wms.  V.  .^-  P.  792. 

W.R.P.  1!) 
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determined  by  the  general  rule  of  common  law  that 
infants'  contracts  are  voidable  at  their  option  (»)• 

Infants'  During  an  infant's  minority  his  guardian  in  socage  (o) 

guar  Jans.  ^^^  j^^  statute  is  entitled  to  the  custody  of  his  estate,  to 
be  used  for  his  benefit  ( 2:*) .  Guardians  by  statute  are  so 
called  because  their  authority  was  established  by  the 
Statute  of  Charles  II.  abolishing  military  tenures  (q). 
For  when  this  Act  took  away  the  right  of  wardship  of 
infant  tenants  from  the  lords  (?•),  it  gave  to  the  father 
the  right  of  appointing  guardians,  by  deed  or  will,  to 
any  child  of  his,  who  should  be  underage  and  unmarried 
at  his  death  (.s).  The  guardian  so  appointed  has  the 
custody  and  tuition  of  the  child,  while  remaining  under 
the  age  of  twenty-one  years,  or  for  any  shorter  time 
appointed  ;  he  also  has  a  right  to  receive  the  rents  of 
the  child's  lands  for  the  use  of  the  child,  to  whom,  like 
a  guardian  in  socage,  he  is  accountable  when  the  child 
comes  of  age  (0-  And  now,  by  the  Guardianship  of 
Infants  Act,  1886  («),  on  the  death  of  the  father  of  an 
infant,  the  mother  shall  be  the  guardian,  either  alone  or 
jointly  with  any  guardian  appointed  by  the  father  or  the 
Court.     The  mother  of  an  infant  is,  by  the  same  Act, 


(n)  See  2  AVms.  Y.  &  P.  794—  Will.  IV.  &  1  Vict.  c.  26,  s.   7  ; 

801.  1  Jiirm.  Wills.  34.  5th  ed. 

(o)  Ante,  p.  51.  (t)  Stat.  12  Car.  II.  c.  24,  ss.  8, 

I]))  Bac.    Abr.    Guardian    (A).  9  :    Alathcio   v.    Brisc,    14    Beav. 

As  to  the  duties  and   powers   of  341  ;  Be    Hchjar,    1902,    1    Ch. 

guardians,    see   Simpson   on   In-  391.     If  an  infant  he  entitled  to 

fants.  the  possession  of   land  iinder  an 

{(j)  Ante,  p.  54.  instrument    coming    into    opera- 

(r)  Ante,  })p.  47,  54.  tion    after    the    year    1881,    the 

(s)  Stat.  12  Car.  II.  c.  24,  s.  8  ;  Conveyancing    Act,     1881,    stat. 

see  Morgan  v.  Hatchell,  19  Beav.  44  &  45  Vict.  c.  41,  s.  42,  gives 

86.   This  power  was  given  whether  powers      of     vutxy     upon     and 

the  father  were  under  or  over  the  management  of  the  infant's  land 

age  of  twenty-one.     But  it  seems  during  minority   to  the  trustees 

tliat    the    father,    if  under  age,  appointed    for   this    purpose    in 

cannot  now  appoint    a    gitardian  such  instrument,  or  by  the  Court 

by  %vill ;  for  the  AVills  Act  enacts  on  the  application  of  the  infant's 

that  no  will  made  by  any  person  guardian  or  next  friend. 

under    the     age     of    twenty-oue  (^h)  Stat.   49  &  50  Vict.  c.  27, 

years    shall    be    valid ;     stat.    7  s.  1  ;  Mc  X.,  1899,  1  Ch.  526. 
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empowered  (,r)  l)y  deed  or  will  to  appoint  guardians  to 
act  after  her  own  and  the  father's  death  ;  and  where 
guardians  are  appointed  by  both  parents  they  shall  act 
jointl3^  Every  guardian  under  this  Act  has  the  same 
powers  over  the  estate  and  person  of  an  infant  as  any 
guardian  appointed  under  Statute  12  Car,  II.  c.  '24(?/), 
Where  not  ousted  by  the  effect  of  these  enactments,  the 
old  law  of  wardship  in  socage  still  remains  (,?).  Under 
the  general  jurisdiction  of  the  Court  of  Chancery  (a), 
now  exercisable  in  the  Chancery  Division  of  the  High 
Court  (b),  guardians  both  of  the  person  and  of  the  estate 
of  an  infant  ma}^  be  appointed  by  the  Court,  and  the 
action  of  testamentary  and  other  guardians  controlled  (c) . 
By  the  Settled  Land  Act,  1882  (d),  the  powers  of  leasing 
and  sale  and  the  other  powers  given  to  a  tenant  for  life 
by  that  Act  may  be  exercised  on  behalf  of  an  infant,  in 
respect  of  any  land  to  which  he  is  in  his  own  right 
entitled  in  possession,  by  the  trustees  of  the  settlement, 
if  any,  or  such  other  person  as  the  Court  may  order. 


As  to  the  capacity  of  persons  of  unsound  mind  and   Persons  of 


drunken  persons,  the  present  law  is  this  :— The  con- 
tract of  a  man  who  is  so  insane  or  drunk  as  to  be 
incapable  of  understanding  its  effect,  is  voidable  at  his 
option,  if  the  other  party  knew  of  his  condition.  But 
if  the  other  contracted  with  him  in  good  faith,  and 
without  knowledge  of  or  reasonable  cause  to  susi)ect 


unsoiuul 
mind  and 
drunken 
persons. 


{x)  Sect.  3  ;  see  Ec  G.  («?t 
i)}/anO,  1892,  1  Cli.  92.  A 
guardian  could  not  i)reviously 
be  appointed  by  any  one  but  the 
father  ;  Ex  parte  Edwardu,  3 
Atk.  519  ;  Bac.  Abr.  Guardian 
(A.  3).  See  also  Har^rave's  notes 
to  Co.  Lilt.  88  b. 

(//)  Sect.  4  ;  Re  Scanlnn,  40 
Ch.'  J).  200. 

(;)  2  iilack.  Coniin.  87  :  Chani- 
liers  oil  Infancy,  52—153,  On*)— 
r)14  ;  Simpson  on  Infants,  208, 
•Jnd  ed. 


(a)  See  Co.  Litt.  88  b,  n.  (15)  ; 
2  Foubl.  E([.  226,  note  :  1  Spence, 
Eq.  Jur.,  Cli.  XIV. 

(^)  Stat.  3(3  &  37  Vict.  c.  G6, 
ss.  16,  34  ;  ante,  p.  164. 

(c)  See  notes  to  J'Jijre  v.  Coun- 
tess of  i)/i<iftcshun/,  2  'i'udor 
L.  C.  "Kq.  718,  6th  ed.  ;  2  Sctou 
on  Judgments,  !»96  .sr/.,  6lh  ed. ; 
F.  V.  F..  1902,  1  Ch.  688. 

(d)  Stat.  45  &  46  Vict.  c.  38, 
ss.  59,  60  :  see  also  .stal.  44  &  45 
Vict.  c.  41,  s.  41  ;  2  \Vil'.s.  V, 
iK;  P.  792—791. 
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his  state  of  mind,  and  tlie  contract  he  partly  executed, 
he  cannot  avoid  it(r).  The  voluntary  conveyance  of 
land  hy  a  person  of  unsound  mind  appears  to  he  ahso- 
lutely  void  (,/■).  But  a  conveyance  made  hy  a  person 
of  unsound  mind  for  a  valuable  consideration  appears 
to  he  voidable  only  on  his  part,  if  the  other  party  knew 
of  his  mental  condition  ;  and  to  he  valid,  if  the  trans- 
action were  carried  out  hy  the  other  party  m  good  faith 
and  without  knowledge  of  the  insanity  (//).  The  law 
appears  to  he  the  same  of  a  drunken  person's  convey- 
ance of  land  for  value :  hut  it  is  questionable  whether 
a  voluntary  conveyance  made  hy  a  drunken  man  is  void  ; 
for  it  seems  that  he  might  conlirm  it  when  sober  (//), 
With  regard  to  idiots  and  lunatics,  the  fullest  powers  of 
directing  the  management  and  administration  of  their 
property  are  hy  the  Lunacy  Act,  1890  (i),  given  to  the 
Committees.  Judge  in  Lunac}' ;  and  the  committees  of  their  estates, 
who  are  the  persons  to  whom  the  care  of  their  estates 
is  committed,  or  such  other  persons  as  the  judge  shall 
approve,  are  empowered  to  execute  and  do  all  such 
assurances  and  things  as  may  he  directed  in  order  to 
give  effect  to  such  powers  (A;).  If  a  lunatic  make  a 
voidable  contract  or  conveyance,  it  may  be  set  aside  by 
his  committee,  or  by  himself,  if  he  should  recover  his 
senses,  or  if  not,  by  his  representatives  after  his  death  (/). 

(e)  Mollon  v.  Cavirnux,  2  Ex.  488  :  Sxvj;.  I'ow.  605 :  2  Wins.  Y. 

487,     4     Ex.     17  ;     Bcavan     v.  k  P.  %oisq. 

McDonnell,  9  Ex.  309  ;  ilatthews  (h)  See  Jfulto/i  v.  Camroux,  4 

\.    Bax/er,    L.    R.    8    Ex.    132;  E:>;.  17,  19 ;  J/atthews  v.  Baxter, 

Imperial    Loan     Co.     v.     Sfonc.  L.  E.  S  Ex.   132  ;  2  "Wins.  V.  & 

1892,  1  Q.  B.  599;  2  Wms.  V.  &  P.  809,  810. 

P.  801  sq.  (i)  Stat.  53  A^iot.  c.  5,  ss.  108, 

(/)  Jmiot  V.  luce,  7  De  G.  M.  116  sq.  ;  see  2  AVms.  V.  &  P.  805— 

&     Gr.     475  ;     Sug.     Pow.     604  ;  809.      These    matters    were    pre- 

2    Wms.    Y.    &    P.    801.       But  viously  regulated  by  stat.  16  &  17 

before    1845     a    feoffment    witli  Tict.  c.  70,  s.  108  !:q.,  amended 

livery  of  seisin  made  by  a  lunatic  by  stat.  18  &  19  Viet.  c.    13  and 

was  not  void,  but  voidable  :  P>ae.  25  &  26  Vict.  e.  86  :  and  before 

Abr.    Idiots  and   Lunatics   (F.)  :  that  by  stat.  11  Geo.  IV.  &  1  Will. 

Stat.  8    &   9   Viet.  c.   106,   s.  4  ;  IV.  c.  65. 

ante,  p.  148.  (^•)  Stat.  53  Vict.  c.  5,  s.  124  : 

(g)  I'rke  v.  Bcrriii'ifon,  3  ilac.  Be  Bai/.  1896,  1  Oh.  468. 

&   G.    486,    495—498;    Blliot  v.  (/)  See  2   Black.   Comm.   291; 

Incc,  7  De  G.  M.  &   G.  475,  487,  2  "Wms.  V.  &  P.  803. 
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Married  women  are  now  capable  of  disposing  of  any  Married 
real  or  personal  property,  which  is  their  separate  pro-  ^^'°™™- 
perty,  in  the  same  manner  as  single  women :  except 
that  they  may  he  subject  in  equity  to  a  restraint  on 
alienation  during  marriage  (;»).  But  wives  married 
before  the  year  1883  cannot  so  dispose  of  any  property-, 
to  which  their  title  accrued  before  that  year  (h)  ;  such 
propertj^  can  only  be  disposed  of  by  them  in  accord- 
ance with  the  earlier  law,  which  will  be  explained  in  the 
next  chapter.  Married  women  may  now  bind  themselves 
by  contract  in  respect  and  to  the  extent  of  their  separate 
property,  to  which  they  are  entitled  without  restraint 
on  anticipation:  but  not  otherwise (o).  At  common 
law,  their  contracts  were,  as  a  rule,  void  as  against 
them(p). 

By  the  Act  of  1870  abolishing  attainder  (q),  convicts,  convicts, 
or  persons  against  whom  judgment  of  death  or  penal 
servitude  has  since  the  Act  been  pronounced  or  recorded 
for  treason  or  ielony,  are  incapable,  while  subject  to  the 
operation  of  the  Act,  of  alienating  or  charging  any  pro- 
perty, or  of  making  any  contract.  And  an  administrator 
of  any  convict's  property  may  be  appointed,  in  whom  all 
his  real  and  personal  property  shall  vest,  to  re-vest  in 
the  convict  or  his  representatives,  on  his  death,  bank- 
ruptcy, completion  of  his  term  of  punishment,  or 
pardon  (r).  ]3ut  these  disabilities  on  the  part  of  a 
convict  are  suspended  while  he  is  lawfully  at  large 
underany  licence  (.s).     Before  the  abolition  of  attainder  Attaiiite<i 


(wi)  Stat.  45  i:  4t)  Vict.  c.   75,  sou,    1891,  2   Q.   B.   422  ;    see  2 

as.  1  (sul)-s.  1),   19  ;  Jli:  J'rice,  28  Wins.  V.  &  V.  834  sq. 
<Jli.   D.   709  ;    AV  Druhiniond   <0  [j')  See  2  Wins.  V.  &  P.  835. 

Davie's  Conlract.,\^'i\,  1  Cli.  524 ;  \q}  Stat.  33  k  34  Vict.  c.  23, 

.see  ante,  p.  83,  and  next  chaiiter  ;  ss.  6,  8  ;  ante,  p.  55. 
2  Wins.  V.  &  P   82S— 834.  (/)  Sects.   7,   9,    10,    18.     Pro- 

((()  See  sect.  5  ;  Jli'id  v.  AVvW,  Jierty  vested  in  a  coiivict  on  any 

31  (_'h.  I).  402  ;    l!f  Ciinn,  43  Cli.  trusts  or  by  way  of  nii>rtf,'age  is 

D.  12.  excepted  :    stat.    ot!    &   57    Vict. 

(o)  Stat.    45  &   46  Vict.   c.    75,  c.  53,  s.  43;  see  2  'A'n:.^.  V.  \  P. 

s,  1,  sul)-s.  2,  amended  l>y  56  &  57  810. 

Vict.  c.  63.  s.  1  ;  Scott  V.  Morliij,  (s)  Stat.  33  ii  34  Vict.  c.  23, 

20  Q.  P..  D.  120  ;  PeUoa  v.  Ham-  s.  30. 


perst)ns. 


294  OK    CORPOIJEAI.    HEIIKDITAMEXTS. 

Outlaws.  for  treason  or  felony,  persons  attainted  for  these  crimes 

could  not,  by  any  conveyance  which  they  might  make, 
defeat  the  right  to  their  estates,  wln'ch  their  attainder 
gave  to  the  Crown,  or  to  the  lord,  of  whom  their  estates 
were  holden  (/).  Though  outlawry  is  no  longer  any 
cause  of  escheat  (/O,  an  outlaw  still  forfeits  the  profits 
of  his  real  estate  while  he  lives  (x). 

Aliens.  By  the  common  law,  aliens,  or  foreigners  under  no 

allegiance  to  tlie  Crown  (//),  might  j)?^rr//rt.s^',  but  were 
incapable  of  inheriting  or  holding  any  estates  in  lands. 


Denizen. 


(t)  Co.  Litt.  42  b  ;  2  Black. 
Comni.  290  ;  Perkins,  tit.  Giaut, 
sect.  26  :  Com.  Dij;.  Capacitj- 
(D.)  6  ;  2  Shep.  Touch.  232  : 
Doe  (1.  Grith'fk  v.  Pritchard,  5 
B.  &  All.  765. 


{■7i)  Ante,  pp.  48,  f).^. 

(x)  Bac.  Abr.  Outlawry  (D.)  ; 
Short  and  Mellors  Crown  Office 
Practice,  38.o  ;  see  Wins.  Pers. 
Prop.  94,  154,  15th  ed.  :  2  Wms. 
V.  &  P.  811,  812. 


(y)  Litt.  s.  198  ;  see  2  Wms.  V.  &  P.  812  S'j.  Xo  person  is  con- 
sidered an  alien  who  is  born  within  the  dominions  of  the  Crown, 
even  though  such  person  may  be  the  child  of  an  alien,  unless  such 
alien  should  be  the  subject  of  a  hostile  prince  ;  1  Black.  Comm. 
373  ;  Bac.  Abr.  Aliens  (A.).  And  a  person  born  in  Scotland  after  the 
accession  of  James  I.  to  the  Crown  of  England,  was  held  to  be  a 
natural-born  subject,  and  con.sequeutly  entitled  to  hold  lands  in 
England,  although  the  two  kingdoms  had  not  then  been  united  ^ 
Calriii's  case,  7  Eep.  1  ;  see  He  Stepney  Elcdioii  Petition,  17 
C^>.  B.  D.  54.  Again,  the  children  of  the  King's  Ambassadors  are 
natural-born  subjects  by  the  common  law  ;  7  Pep.  IS  a.  And  by 
several  Acts  of  Parliaments,  the  privileges  of  natural-born  subjects 
'.\ere  aceoi-ded  to  the  lawful  children,  though  boin  abroad,  of  a 
natural-born  father,  and  also  to  the  grandchildren  on  the  fathers 
.>^ide  of  a  natural-born  subject  ;  stats.  25  Edw.  III.  st.  2  :  7  Anne, 
c.  5  ;  4  Geo.  II.  c.  21  ;  13  Geo.  III.  c.  21  :  Doe  A.Durourc  v.  Jones, 
4  T.  R.  300  ;  Sheckkn  v.  J'utrick,  1  Macc^ueen's  H.  L.  C.  5-35  ;  Fitch 
V.  TFeher,  6  Hare,  51  ;  Me  WiUov<jhhy,  30  Ch.  U.  324  ;  see  De  Gter  v. 
Stone,  22  Ch.  D.  243.  More  recently,  the  children  of  a  natural-born 
mother,  though  born  abroad,  were  rendered  capable  of  taking  any  real 
or  jiersonal  estate ;  and  it  was  provided  that  any  woman,  who  should 
be  married  to  a  natural  born  subject  or  person  naturalized,  should  be 
taken  to  be  herself  naturalized,  and  have  all  the  rights  and  privileges 
of  a  natural-born  subject  ;  stat.  7  &  8  Yict.  c.  6t5,  ss.  3,  16.  Any 
foreigner  might  be  made  a  denizen  by  royal  letters  patent,  and  capable 
as  such  of  holding  but  not  of  inheriting  lands,  or  might  be  naturalized 
by  Act  of  Parliament  :  Co.  Litt.  2  b.  129  a ;  1  Black.  Comm.  373. 
The  law  relating  to  aliens  was  generally  amended  by  the  Naturalization 
Act,  1870,  Stat.  33  Yict.  c.  14,  by  which  many  of  the  former  statutes 
on  this  subject  were  repealed.  This  Act  also  contains  enactments 
(s.  10)  regidating  the  status  of  women,  who  being  British  subjects, 
have  married  aliens,  and  their  children. 
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And  the  conveyance  of  lands  to  an  alien  ^Yasin  general  (z) 
a  cause  of  forfeiture  to  the  Crown,  which  might  seize  the 
lands  by  virtue  of  its  prerogative  (a).  And  if  lands  were 
purchased  by  a  natural-born  subject  in  trust  for  an  alien, 
the  Crown  might  claim  the  benefit  of  the  purchase  (/>). 
But  now  by  the  Naturalization  Act,  1870(c),  real  and 
personal  jjropert}'  of  every  description  may  be  taken, 
acquired,  held  and  disposed  of  by  an  alien  in  the  same 
manner  in  all  respects  as  by  a  natural-born  British 
subject ;  and  a  title  to  real  and  personal  property  of 
every  description  may  be  derived  through,  from  or  in 
succession  to  an  alien  ((/)  in  the  same  manner  in  all 
respects  as  through,  from  or  in  succession  to  a  natural- 
born  British  subject. 

Corporations,  as  conceived  by  the  common  law,  were  Coipoiations. 
under  no  incapacity  to  hold  or  dispose  of  lands.     A 
corporation,  it  may  be  explained,  is  a  fictitious  body 
invested  by  law  with  the  attributes  of  a  person,  having 


(z)  Tlie  comiiiou  luw  allowed 
an  exception  in  the  f-ase  of  a 
house  occupied  under  a  lease  tor 
years  by  a  fiiendlv  alien  mer- 
chant ;  Co.  Litt.  i  h.  And  by 
stat.  7  &  8  Vict.  c.  66,  s.  5,  a 
resident  alien,  the  subject  of  a 
friendl}'^  state,  might  hold  lands 
for  any  term  not  exccediui^ 
twenty-one  years  for  the  purposes 
of  residence  or  Inisiness. 

(«)  But  not,  at  coniinou  law, 
until  after  office  found  ;  that  is, 
alter  an  inquertt  of  oHice,  or 
official  inquisition  held  to  ascer- 
tain the  facts  of  tlie  case,  had 
found  a  verdict  :('().  Litt.  '2b,42b: 
Black.  Conini.  i.  :371,  ;i7-J  :  ii.  •2i9, 
274,  293  :  iii.  •.ir)S.  Conveyance  of 
the  lands  by  tlie  alien  to  a  natural- 
born  subject  before  ollice  found 
would  not  aviiil  to  defeat  tlie 
liability  to  fmleituie,  thouf^h  in 
other  res|peels  it  was  valid  :  Sliep. 
Touch.  2:32  ;  4  Leon.  84  :  Fish  v. 
K/cin,  2  Mer.  4:51.  Stat.  22  .t 
23    Vict.    c.   21,    s.    2:'.,    abolisiied 


the  necessity  of  an  in(piest  of 
office. 

(b)  Barron-  v.  Wadkiii,  24 
Beav.  1  :  Sharp  v.  St.  Sauveur, 
L.  K.  7  Ch.  343  ;  overrulinfj 
liiHuoii  v.  Stordij,  3  Sni.  k  (r. 
230.  But  if  lands  were  directed 
to  be  sobl,  and  the  produce  given 
to  an  alien,  the  Crown  had  then 
no  claim  ;  Dit  Hviirmclin  v. 
Sheblun,  1  Beav.  79,  4  J\Iy.  k  Cr. 
525. 

(f)  Stat.  33  Vict.  c.  14,  s.  2, 
passed  12th  May,  1870,  and 
amended  by  stats.  33  &  34  Vict. 
0.  lt»2,  35  &  36  Vict.  c. 
39,  and  58  &  59  Vict.  c.  43. 
Tills  Act  is  not  retrosjicctive  ; 
Sharp  v.  Si.  Stain nr,  Ii.  H.  7 
Ch.  34:3. 

{(I)  All  the  King's  uiitural-born 
subjects  were  enabled  to  traei; 
their  title  by  descent  through 
their  alien  ancestors  by  slat. 
11  &  12  Will.  III.  c.  6,  explained 
bv  25  Ceo.  II.  c.  W. 
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a  corporate  name  by  which  it  can  sue  and  l^e  sued  and 
hold  property,  but  enjoying  immortal  existence  by 
reason  of  the  perpetual  succession  of  its  members  (<?)  ; 
as  the  Corporation  of  London,  or  Trinity  College, 
Cambridge.  But  l)y  the  effect  of  the  statutes  pro- 
hibiting the  alienation  of  lands  into  mortmain  (/), 
corporations  are  generally  disabled  from  holding  lands 
without  a  licence  from  the  Crown  to  hold  lands  in 
mortmain,  or  the  authorit}^  of  an  Act  of  Parliament//) . 
The  corporations,  which  are  empowered  by  statute  to 
hold  land  without  a  licence  in  mortmain,  are  too  nume- 
rous to  be  particularly  specified  here  (7/ ) .  For  example, 
every  joint  stock  company  incorporated  under  the  Com- 
panies Act,  18G'2(/),  has  power  to  hold  lands  :  but  no 
company  formed  for  the  purpose  of  promoting  art, 
science,  religion,  charit}^  or  an^^  other  like  object,  not 
involving  the  acquisition  of  gain  by  the  company  or  the 
members  thereof,  may  hold  more  than  two  acres  of 
land  without  the  sanction  of  the  Board  of  Trade  (A'). 
Alienation  of  Whether  any  particular  corporation  can  freely  exercise 
its  capacity  for  alienating  its  lands  depends  generally  on 
the  purposes  of  its  existence  (kk).  Corporations  existing 
for  public  or  charitable  purposes  have  been  in  many 
instances  placed  under  statutory  restraints  in  the  way 
of  the  disposal  of  their  lands.  Thus  ecclesiastical  cor- 
porations and  colleges  were  restrained  by  statutes  of 
Elizabeth  and  James  I,  from  alienating  their  lands  for 
more  than  twenty-one  years  or  three  lives  ;  and  sales 
and  leases  of  the  lands  of  such  bodies  are  now  re*ij;ulated 


corporation 
lands 


Ecclesiastical 
corporations. 


(c)  10  Rep.  ;J0  I)  :  1  Black. 
Coniiii.  4(d7.  475  ;  Mayvr  <{,•  Com- 
monalty of  Colchester  v.  Loicten, 
1  V.  &  B.  22ti,  244— -246,  12  R.  R. 
216  ;  Blackburn,  J.,  llkhe  v. 
Ashbunj  Itailicay  Carriaijc  Co., 
L.  R.  9  Ex.  224,  263  ;  see  Grant 
on  Corporations,  129  ;  2  Wnis. 
V.  &  P.  852  sq. 

(/)  Stats.  1  Edw.  1.  St.  2  :  7  & 
8  "Will.  111.  c.  37  :  now  repealed 
and   rejilaced   by    stiit.    51    &;    52 


Vict.  c.  42,  s.  1  :  anfc,  pp.  53,  75. 

{tj)  Britton,  liv.  ii.,  cli.  3,  s.  11  ; 
Co.'  Litt.  2  b,  99  a  ;  Black.  Comm. 
i.  479,  ii.  268  sq.  ;  Shelford  on 
^Mortmain,   5,  35  sq. 

(h)  fciee  2  Wnis.  Y.  &  P.  853, 
854  ;  Index  to  Statutes.  Mortmain, 
2,  3. 

{?■)  Stat.  25  &  26  Vict.  c.  89, s.  18. 

{k)  Sect.  21. 

(Wj;  See  2  Wins.  Y.  &  P.  855— 
857. 
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by  numerous  statutes  (/).  Municipal  corporations  sul)- 
ject  to  the  provisions  of  the  Municipal  Corporations  Act, 
1882,  may  not  alienate  corporate  land  (except  by  leasin*,^ 
to  a  limited  extent)  without  the  aj^proval  of  the  Local 
Oovernment  Board  [in).  The  alienation  of  land  held  for 
•charitable  purposes,  whether  by  corporations  or  other 
trustees,  was  subject  to  the  control  of  the  Court  of 
Chancery  (ii)  and  is  now  placed  under  statutory  restric- 
tion {<)).  And  the  alienation  of  Crown  lands  has  long 
been  regulated  by  Parliament  {j)).  It  is  held,  moreover, 
that  corporations  created  by  statute  for  special  purposes, 
as  a  Railway  Company,  are  prohibited  from  dealing- with 
their  corporate  property  in  a  manner  which  is  extraneous 
to  the  purposes  for  which  they  were  created  (q).  The 
<;apacityof  a  corporation  to  contract  with  regard  to  land 
is  commensurate  with  its  power  of  disposing  of  land  (q). 
Here  it  may  be  mentioned  that  it  was  held  under  the  old 
law  of  uses  (v),  that  a  corporation,  having  no  conscience, 
could  not  stand  seised  of  land  to  others'  use  (s).  It 
follows  that  on  a  grant  of  lands  to  a  corporation  to  the 


Municipal 
cor[)(>ration>. 


Alienation  of 
charitj'  lands. 


Corporation 
cannot  stand 
seised  to 
others"  use. 


{I)  *See  Co.  Litt.  43  a,  44  a  : 
index  to  Statutes,  Colleges  (2), 
(.'orporation  (2),  Eeclesiastical 
('Oniniission(3),  Lease  (3). 

(m)  Stat.  45  &.  46  Vict.  e.  50, 
ss.  6,  108,  amended  by  51  &  52, 
Viet.  e.  41  s.  72  :  rej)Iaeing  5  <'v: 
t!  "Will.  IV.  c.  7«,  .ss.  94,  96  :  6  & 
7  Will.  1  V.  e.  104,  s.  2.  See  JMvis 
V.  C'urjiuratiu/i  of  Leicester,  1894, 
2  Ch.  208. 

(n)  2  Maddock's  Chancery 
J'raeliee,  95,  3rd  ed.  :  1  Darl", 
V,  k  W  19,  6th  ed. 

(o)  Stat.  18  iV:  19  Vict.  c.  124, 
s.  29.  The  niienation  and  con- 
veyance of  charity  lands  are  now 
regulated  hy  stuts.  16  it  17  Vict, 
c.  137  (ss.  21,  24,  26,  62 
especially)  :  18  &  19  Vict.  c. 
124  (ss.  16,  29,  30,  35,  36,  37 
espeeiallv);  23  k,  24  Vict.  e. 
136,  s.  "15  :  32  &  33  Vict.  e. 
110,  s.  12  ;  see  Governors  of  the 
I'harilij     for     Relief     of     Poor 


Widon's  and  Children  of  Clcrt/i/- 
mcii  V.  Suttun,  27  Beav.  651  ; 
JiOi/al  Society  of  London  and 
Thompson,  17  Ch.  J).  407  ; 
Finnis  <t-  Younq  to  Forbes  tD 
Pochin  (No.  2),  24  Ch.  D.  591  : 
Re  Clcrfju  Orphan  Corporation, 
1894,  3"  Ch.  145;  Re  Mason's 
Orphanaiie,  <tr.,  1896,  1  Ch.  54, 
596  ;  1  Wms.  V.  k  P.  394,  404  sq. 

( p)  yinfe,  p.  56,  n.  (/)• 

((/)  MuUiner  v.  Midland  Rail- 
"■uf,  Co.,  11  Ch.  1).  611  :  Re 
Metropolitan  District  Hailirai/ 
Co.  <i-  Cosh,  13  Ch.  I).  607 ': 
2  Wms.  V.  &  r.  856—862. 

(;•)  .Intr,  p.  168. 

(.s)  1  Kcp.  122  a;  1  S:iiid.  Ll.ses, 
59.  For  this  reason,  it  was  tlie 
practice,  down  to  1845,  lor  a 
corporation  to  convc}'  by  feoll'- 
ment,  and  imt  liv  lease  and 
release  ;  1  Dait,  V.  &  P.  600, 
6th  ed. 
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Gift  lo  a  cor-  UKG  of  another  person,  the  lej^al  estate  remains  in  tlie 
uiiothci"as"'  corporation  and  is  not  transferred  to  the  other  by  the 
joint  tenants,  effect  of  the  Statute  of  Uses(0.  But  as  a  trust  maybe 
enforced  against  a  corporation  under  modern  equity  (u), 
the  corporation  would  stand  seised  of  the  legal  estate  on 
trust  for  the  other  person.  Formerly,  if  a  gift  of  lands 
were  made  to  a  corporation  and  another  person  in  such 
terms  as  would  have  made  them  joint  tenants,  had 
they  both  been  natural  persons,  they  took  as  tenants  in 
common  ;  for  it  was  considered  to  be  inconsistent  with 
the  nature  of  a  corporation  to  take  an  interest  otherwise 
than  for  its  own  proper  corporate  use  exclusively  (r).  But 
by  an  Act  of  1899  {x)  corporations  were  made  capable 
of  acquiring  and  holding  any  real  or  personal  property  in 
joint  tenancy  with  others ;  and  a  gift  of  any  property  to 
a  corporation  and  another  jointly  will  now  make  them 
joint  tenants. 

(t)  Ante,  -piK  171—173:  Sugd.  (r)  Co.     Litt.    189   b,     190   a: 

n.  to  Gilb.  Uses,  7,  8,  3rd  ed.  Bac.    Abr.    Joint    Tenants    (B)  : 

(ti)  Lewin  on   Tin.sts,    30,    6tli  Lair  Guarantee.  <i:c.  Socy.  \.  Bank- 

and    11th    ed.  ;     Re    Thompson's  of  England,    24    Q.    B.   D.    406,. 

Settlement    Trusts,    1905,    1    Ch.  411. 
229 ;  ante,  pp.  173  sq.  (.-<;)  Stat.  62  &  63  Viet.  c.  20. 
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CHAPTER   XIII. 

OF    THE    MUTUAL    RIGHTS    OB'    HUSBAND    AND    WIFE. 

The  next  subject  of  our  attention  will  be  the  mutual 
rights  in  respect  of  lands,  arising  from  the  relation  of 
husband  and  wife.  In  pursuing  this  subject,  let  us 
consider,  first,  the  rights  of  the  husband  in  respect  of 
the  lands  of  his  wife;  and,  secondly,  the  rights  of  the 
wife  in  respect  of  the  lands  of  her  husband. 

1.  First,  then,  as  to  the  rights  of  the  husband  in  The  rights  of 
respect  of  the  lands  of  his  wife.    Since  the  commence-  in'^i.^!\p'|!,'.'|"',|- 
ment  of  the  year  1883,  the  legal  capacity  of  wives,  with  the  lands  of 
regard  to  property,  has  been  completely  changed  by  the 
operation  of  the  Married  Women's  Property  Act,  1882  (a) . 
But  wives,  who  were  married  before  the  year  1883,  still 
remain  subject  to  the  previous  law,  with  respect  to  pro- 
perty to  which  their  title  accrued  before  that  year  (/*). 
And  without  some  knowledge  of  the  old  law,  it  would 
be  iuip()ssil)le  to  understand  the  Act  in  question.     We 
shall  therefore  first  inquire  into  the  position  of  wives 
with  regard  to  property  at  common  law,  then  examine 
the  in-ivileges  which  might  be  secured  to  them  under 
the  rules  of  equity,  and  lastly  consider  the  rights  now 
conferred  on  them  by  statute. 

At  common  law,  b}'  the  act  of  marriage,  the  husband  The  cniinnon 
and  wife  became  in  law  one  person,  and  so  continued  i'n)!ii,';7n,i';,ii(i 
during  the  coverture  or  marriage  (<■).     The  wife  was,  as  "i'*'- 

(«)  stilt.  45  &  46  Vicl.  c.  7;"..  Coi.n.i.     It2;  (iill..    Ten.     lOS  : 

(b)  Sect.   5;  lie  Harriis'  Settled  1  Koi-.  lliisK.  k  \\'\U\  1.     As  t.. 

Estatis,    28    Ch.    D.    171  :    ante,  tlie  o:irlv  law.  sc   1'.  A:  M.  Hist. 

\t.  12'.>3.  Kiiji.    Law,    i.  4t!r.,    ii.    :?'.»7    s<j.. 

{.■)  Lilt.    s.    IGS ;    1     WlM-k.      i:;:<. 
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it,  were,  lueij^^ed  in  her  husband.  Immediately  upon 
marriage,  therefore,  the  husband  became  entitled  to  the 
whole  of  the  rents  and  profits  which  might  arise  from 
his  wife's  lands,  and  acquired  a  freehold  estate  therein, 
during  the  continuance  of  the  coverture  {d}  ;  and,  in 
like  manner,  all  the  goods  and  personal  chattels  of  the 
wife,  the  property  in  which  passed  by  mere  delivery  of 
possession,  at  once  belonged  solely  to  her  husband  (e). 
For  by  the  ancient  common  law,  it  was  impossible  that 
the  wife  should  have  any  power  of  disposition  over  pro- 
perty for  her  separate  benefit,  independently  of  her 
husband.  The  husband  also  acquired  by  marriage  a 
seisin  (/)  of  all  his  wife's  freeholds,  jointly  with  her  (//). 

Curtesy.  If,  hmvevgr,  the  husband  had  issue  by  his  wife  born 

alive,  that  might  by  possibility  inhenTthe  estate  as  her 
heir^he  became  entitled  to  an  estate,  after  the  Avlfe^s 
death,  jor_the  residue  of  his  own  life  in^ucli  lands  and 
tenements  of  his  wife  as  she  was  solely  seised  of  in  fee 
simple,  or  fee  tail  in  possession J/^y.  The  husband, 
,  ^  while  in  the  enjoyment  of  this  estate,  was  called  a 

tenant  by  the  curtesy  of  England,  or  more  shortly, 
^      Estate  must      tenant  by  the  curtesy.     But  the  estate  must  have  been 

DO  e  ]om  .  ^  several  one,  or  else  held  under  a  tenancy  in  common, 
and  must  not  have  been  one  of  v.'hich  the  wife  was 
seised  jointly,  with  any  other  person  or  persons  (/). 

Estate  must      The  estate  must  also  have  been  an  estate  in  possession ; 

siou"  ^^°^''^^'  for  there  could  be  no  curtesy  of  an  estate  in  reversion 
expectant  on  a  life  interest  or  other  estate  of  freehold  (/.). 

{d)  1  Hop.   Husb.  &  Wife,   3  ;  seised  in  fee  iu  riglit  of  the  wife  ; 

llohertson    v.    yorrls,    11    <^.     ]>.  Polyhlank  v.  JIaickins,    1  Doug 

916.  329  ;  1  Wms.  Sauud.  253,  n. 

(e)  1  Kop.  Husb.  &  Wife.  169  ;  {h)  Litt.    ss.    35,   52,    90  ;    Co. 

see  Wms.  Peis.  Prop.  -467—470,  Litt.  29,  30  ;  2  Black.  Comni.  126  ; 

15th  ed.  1  Rop.  Husb.  &  Wife,  5;  Barker 

if)  Ante,  p.  36.  v.  Barker,  2  Siiu.  249. 

(g)  Co.    Litt.    273    b,     325    1),  (i)  Co.    Litt.    183   a ;    1    Rop. 

351    a ;  liobcrtson  v.    Xorris,    11  Husb.   &   Wife,    12  ;    Palnier   v. 

<,).   B.  916.     Of  the    wife's    free-  Bich,  1897,  1  Ch.  134,  141. 

hold   estates   of    inheritance    the  {k)  2  Black.  Connn.  127  ;  ^Vatk. 

liusbaiid  and  wife  were  said  to  be  IJese.  Ill  (121,  4th  ed.). 
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The  husliand  must  also  have  had,  by  his  wife,  issue  ^ 
born  alive;  except  m  the  case  of  gavelkiiKTlands,  where 
the  husband  had  a  right  to  his  curtesy,  whether  he  had 
had  issue  or  not ;  but,  by  the  custom  of  gavelkind, 
curtesy  extends  only  to  a  moiety  of  the  wife's  lands,  and 
ceases  if  the  husband  marries  again  (/).  The  issue 
jnust  also  have  been  capable  of  inheriting^as  heir  to  the 
wife(jy<).  Thus^if  thej^ifejvvere  seised  of  lands  install 
male,  thebirth  ofadaughter  qnly^  would  not  entitle  lier^ 
ImsbajidToj^eTenaiT^  curtesy^  for  the  daughter  could 
not  by  possibilit}^  inherit  such  an  estate  from  her 
mother.  And  itjvas  necessary  that  tliewife  should 
jiaye  acquired  anactual  sejsin  of  all  estates,  of  which  it 
was  possible  that  an  actual  seism  could  be  obtained ;  for 
the  husband  had  it  in  his  own  power  to  obtain  for  his 
wife  an  actual  seisin  ;  and  it  was  his  own  fault  if  he  had 
not  done  so  {n).    . 


Issue  must 
have  been 
born  alive 
except  as  to 
gavelkind 
ian-ls. 


Issue  must 
have  been 
capable  of 
inheriting  as 
heir  to  the 
wife. 


The  wife 
nntist  have 
been  actually 
seised. 


¥■ 


The  husband  could  dispose  of  the  estate  which  he  Husbands  ""sL^ 
took  during  coverture  or  by  the  curtesy  in  lands  beloiio;-   i'?^^'^^':'  f'f     ^Tv 

_  "      _  -'  ■'_  ^      disposition 

ing  to  his  wife  at  common  law,  without  her  con-  of  his  wiiVs 
currence  (o) ;  and  it  was  subject  to  his  debts  in  his 
lifetime  either  upon  execution  of  a  judgment  against 
him  {})),  or  on  his  bankruptcy  (r/).  But  he  could  make 
no  lawful  disposition  of  her  freehold  estates  to  endure 
beyond  his  own  interest.  So  that,  if  his  wife  survived 
him,  she  resumed  her  right  to  her  freehold  estates, 


(/)  Co.  Litt.  30  a.  n.  (1)  :  15ac. 
Abr.  Gavelkind  (A.)  ;  Kob.  Gav. 
bk.  ii.  c.  1. 

(m)  Litt.  s.  52  :  8  Rf]!.  :34  b. 

[n)  2  Black.  Comni.  131  :  Par- 
ka- v.  Cnrlcv,  4  Hare,  41<j.  In  tlie 
lirst  edition  of  this  work  a  doubt 
was  thrown  out  whether,  under 
the  new  law  of  inlieritance,  a 
husbaiKl  can  ever  bcconio  tenant 
by  the  curtesy  to  any  estidc 
wliicli  his  wife  has  inlierited. 
The     reasons    which    afterwards 


induced  tiie  autjior  to  incline  to 
the  contrary  opinion  will  bo  found 
in  Appx.  (C).  See  Eivjcr  v. 
Funih-a//,  17  Gh.  D,  11;"..  " 

(o)  Co.  Litt.  30  a  :  Robertson 
V.  Nor r is,  11  Q.  15.  910. 

{p)  Note  (1)  to  I'lidcrhill  v. 
Devcreux,  2  Wnis.  Sauiid.  69, 
6th  ed. ;  stat.  1  &  2  Vict.  c.  110. 
s.  11  :  anti;  pp.  262  sq. 

('/)  Com.  Dii,'.  Uankrui.l.  1). 
(11)  :  (inlr.  p.  -in. 


302 


OF   coupon EAL   HEREDITAMENTS. 


Husband'^ 
powers  of 
leasing,  <Scc. 


A 


which  eoulcl  not  be  defeated  by  his  debts  or  aliena- 
tions (r).  And  if  he  survived  her,  her  estates  in  fee 
simple  or  tail  descended  to  her  heir,  if  she  were  the 
purchaser,  or  to  the  heir  of  the  purchaser,  if  she  had 
become  entitled  by  descent,  subject  only  to  the  hus- 
band's estate  by  the  curtesy,  if  he  had  become  entitled 
thereto  is) .  For  the  incapacity,  under  which  a  married 
woman  laboured  at  common  law,  not  only  hindered  her 
from  making  any  separate  disposition  of  her  lands  in 
her  lifetime,  but  also  prevented  her  from  devising  them 
by  her  will.  By  the  Settled  Estates  Act,  1877  (Q,  a 
husband  entitled  to  land  as  tenant  by  the  curtesy,  or  in 
right  of  a  wife  who  is  seised  m  fee^  has  the  same  power 
of  leasing  as  is  thereby  given  to  a  tenant  for  life.  And 
by  the  Settled  Land  Act7^882  {u),  a  tenant  by  the 
curtesyTTas  the^owers  of  leastng^arrd  sale,  p,nd  tTie 
other  powers  given  to  a  tenant  for  life  by  that  Act. 


Power  or  dis- 
position of 
husband  and 
wife  to2:cther. 


But  although  the  husband  alone  could  not  lawfully 
alienate  his  wife's  freeholds  for  a  greater  estate  than 
his  own,  and  the  wife  alone  had  no  disposing  power  at 
all,  by  the  common  law  the  husband  and  wife  together 
might  make  any  such  dispositions  of  the  wife's  interest 
in  real  estate  as  she  could  make  if  unmarried.     The 


(?■)  Litt.  ss.  594,  598—600, 
605  :  Co.  Litt.  3-26  a  :  Robertson 
V.  Norris,  11  Q.  B.  916  ;  1  Rop. 
Hnsb.  &  Wife,  55  sq.,  137. 

(s)  By  Stat.  6  Anne,  c.  18,  s.  5, 
every  husband  seised  in  right  of 
his  wife  only,  who  continues  in 
possession  after  the  determina- 
tion of  his  estate,  without  the 
consent  of  the  persons  next 
entitled,  shall  be  adjudged  to  be 
a  tresjiasser :  and  the  full  value 
of  the  profits  received  during 
such  wrongful  possession  may 
be  recovered  in  damages  agaiust 
him  or  his  executors  or  his 
administrators. 

{t)  Stat.  40  &  41  Yict.  c.  18, 
s.  46  :  see  ante,  p.    118,   u.   (?«.). 


This  Act  replaced  stat.  19  &  20 
Vict.  c.  120,  which  repealed  stat. 
32  Hen.  VIII.  c.  28,  enabling 
husbands  sei.sed  in  right  of  or 
jointly  with  their  wives  to  make 
leases,  with  their  wives'  con- 
currence, of  such  of  the  lands  as 
had  been  most  commonly  let  to 
farm  for  twenty  j'ears  before,  for 
any  term  not  exceediug  twenty- 
one  years  or  three  lives,  under 
the  .same  restrictions  as  tenants 
in  tail  were  bj'^  the  same  Act 
empowered  to  lease. 

(w)  Stat.  45  &  46  Vict.  c.  38, 
s.  58,  sub-s.  1  (viii.)  ;  47  &  48 
Vict.  c.  18,  s.  8  :  ante,  pp.  118— 
124. 
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mode  in  which  such  dispositions  were  formerly  effected 

was  by  a  //»r  duly  levied  in  the  Court  of  Common  Pleas,   Fine. 

We  have  already  had  occasion  to  advert  to  fines,  in 

respect  to  their  former  operation  on  estates  tailor). 

They  were,  as  we  have  seen,  fictitious  suits  commenced 

and  then  compromised  by  leave  of  the  Court,  whereby 

the  lands  in  question  were  acknowledged  to  be  the  right 

of  one  of  the  parties.     Whenever  a  married  woman  was 

party  to  a  line,  it  was  necessary  that  she  should  ])e 

•examined  apart  from  her  husband,  to  ascertain  whether 

she  joined  in  the  line  of  her  own  free  will,  or  was 

compelled  to  it  by  the  threats  and  menaces  of   her 

husband  (//) .    Having  this  protection,  a  fine  by  husbaml 

and  wife  was  an  effectuafconveyance,  as  ^Yellof_tlle  wife's 

as  of  tHeTuisband's  interest  of  every  kind,  in  the  land 

comprised  in  thejflne.     The  cumbrous  and  expensive  Conveyance 

nature  of  tines  having  occasioned  their  abolition,  pro-  ^vonleIl\^l(lcr 

vision  was  made  by  the  Fines  and  Recoveries  Act,  ^l'^\;  •^.  •■^  "^ 

•^  Will.  i\ . 

1833  (z),  for  the  conveyance  by  deed  merely  of   the  c.  74. 

interests  of  married  women  in  real  estate.     By  this  Act 
ever}'  kind  of  conveyance  or  disclaimer  of  freehold  estates 
which  a  woman  could  execute  if  unmarried,  miglit  l)e 
made  by  her  by  a  deed  executed  with  her  husband's  con- 
currence (^0  ;  but  the  separate  examination,  which  was 
before  necessary  in  the  case  of  a  fine,  was  still  retained ; 
and  ever}^  deed  executed  under  the  provisions  of  the  Act, 
was  required  to  be  produced  and  achiiotrlcihicil  by  the   Tlie  wife 
wife  as  her  own  act  and  deed,  before  a  iudge  of  one  of  ""/"^^    V'S     . 
the  superior  Courts  at  Westminster,  or  of  an}^  County  tiiedecd. 
Court,  or  a  master  in  Chancery,  or  two  commissioners  {l>) , 
who  were  required,  before  the}' received  the  acknowledg- 
ment, to  examine  h(!r  apart  from  her  husband  touching 


{x)  Auk',  i>.  98. 

(v)  Cruise,  on  Fines,  108,  109; 
r.  &  M.  Mist.  Kii;,'.  Lm'.v,  ii.  Idl), 
410. 

(z)  Stilt.  3  .V  -1  Will.  IV.  <•.  74  ; 
(iiifc,  p.  9!).  See  still.  4  k  u  Will. 
IV.  c.  9'J,  as  to  Ireland. 


(re)  Sect.  77  ;  slat.  8  &  9  Vit^t. 
e.  106,  .s.  7  :  see  2  Wnis.  V.  & 
1'.  817—821. 

(h)  Stats.  :3  &  4  Will.  IV.  e.  71. 
s.  7\>  :  r.l  .^  .')2  Viil.  <•.  4:j,  s.  184. 
rej.Iiiciiig  19  &  20   Viet.   c.    108, 
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her  ]<nowledge  of  the  deed,  and  to  ascertain  wliether 
she  freely  and  vohintarily  consented  thereto  (<?).  Deeds 
executed  by  married  women  after  the  year  1882  may  be 
acknowledged  before  one  commissioner  on\y((l).  But 
without  a  ihie  at  common  law,  or  a  deed  acknowledged 
under  the  Act  of  1838,  no  conveyance  could  formerly  be 
made  of  any  married  woman's  estate  in  lands  at  law  (e). 
And  this  is  still  the  law  with  regard  to  those  lands  of 
wives  married  before  the  year  1883,  to  which  their  title 
accrued  before  that  A^ear. 


Husband  ami 
wife  con- 
sidered as 
one  person. 

Gift  to 
husband  and 
wife  and  a 
third  person. 


The  rule  of  law,  by  which  husband  and  wife  were  con- 
sidered as  one  person,  was  occasionally  productive  of 
rather  curious  consequences.  Thus,  if  lands  were  given 
to  A.  and  B.  (husband  and  wife),  and  C,  a  third  person, 
and  their  heirs — here,  had  A.  and  B.  been  distinct 
persons,  each  of  the  three  joint  tenants  would,  as  we 
have  seen  (/) ,  have  been  entitled,  as  between  themselves, 
to  one-third  part  of  the  rents  and  profits,  and  would  have 
had  a  power  of  disposition  also  over  one-third  part  of  the 
whole  inheritance.  But,  since  A.  and  B.,  being  husband 
and  wife,  were  only  one  person,  they  took,  under  such  a 
gift,  a  moiety  only  of  the  rents  and  profits,  with  a  power 
to  dispose  only  of  one  half  of  the  inheritance  {//)  ;  and 


((•)  Stat.  3  &  4  Will.  IV.  c.  74, 
s.  80  ;  Tcwaent  v.  Welch,  37 
Ch.  D.  622.  This  Act  also 
req-uired  a  certificate  of  the 
taking  of  the  acknowledgment  to 
be  duly  signed  and  filed,  other- 
wise the  acknowledgment  was  of 
no  effect ;  sects.  84 — 86  ;  Jolly  v. 
Uandcuck,  7  Ex.  820.  But  a 
certificate  of  the  aiknowledg- 
nient  of  deeds  executed  after  the 
year  1882  is  not  rei^uired  ;  stat. 
45  &  46  Vict.  c.  39,  s.  7.  The 
last  mentioned  enactment  (in 
this  res})ect  replacing  stats. 
17  &  18  Vict.  c.  75,  &'41  &  42 
Vict.  c.  23)  also  removes  doubts, 
which  might  arise  in  consequence 
of  an}'  person  taking  the  acknow- 
ledgment    being     an     interested 


party. 

(d)  Stat.  45  &  46  Vict.  c.  39, 
s.  7. 

(f)  CaMll  V.  Cahill,  8  Ajip. 
Cas.  420.  But  there  might  be 
given  to  a  married  woman  a 
poiver  of  cqypoititment  enabling 
her  to  dispose  of  an  estate  in  land 
as  clfectually  as  a  single  woman. 
See  post,  Part  II.,  Ch.  iii. 

(/)  Ante,  pp.  134,  136. 

{q)  Litt.  s.  291  ;  Gordon  v. 
Whiddon,  11  Beav.  170  ;  Re 
ll'ijlde,  2  De  G.  M.  &  G.  724. 
Tlie  rule  is  also  applied  to  gifts  to 
husband  and  wife  and  others  as 
tenants  in  common  :  but  it  may 
l)e  excluded  by  the  words  of  the 
icift  or  the  context ;  see  lie  Dixmu 
42  Ch.  D.  306. 
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C,  the  third  person,  took  the  other  half,  as  joint  teiuuit 
-with  them.      A<];ain,  if  lands  were  given  to  A.  and  ]>.   Gifttohus- 
(husband  and  wife)  and  their  heirs— here,  liad  they  been   ^^'jf^  ^^^^ 
separate  persons,  they  would  have  become,  under  the  'I'^ir  heirs, 
gift,  joint  tenants  in  fee  simple,  and  each  would  have 
been  enabled  without  the  consent  of  the  otlier  to  dispose 
of  an  undivided  moiety  of  the  inheritance.     But  as  A. 
and  B.  were  one,  they  took,  as  it  was  said,  by  entireties ;   They  took  by 
and,  whilst  the  husband  might  do  what  he  pleased  with  •-'"tireties. 
the  rents  and  profits  during  tlie  coverture,  he  could  not 
dispose  of  any  part  of  the  inheritance,  without  his  wife's 
concurrence.    Unless  theyboth  agreed  in  making^ajjig- 
])osition,  each  one  of  them  had  to  run  the  risk  of  gainin^^ 
the  w h o leTjy  s u revivors h i p ,  o r  losin gj t^ by  dying  first  (//J^ 
Another  consequence  of  the  unity  of  husband  and  wife   Husband  and 
was  the  inability  of  either  of  them  to  convey  to  the  other,   ^on  vey'to  "^^ 
As  a  man  could  not  convey  to  himself,  so  he  could  each  other, 
not  convey  to  his  wife,  who  was  regarded  as  part  of 
himself  (/)•     But  by  means  of  the  Statute  of  Uses  the 
eft'ectofa  conveyanefi_l)y_a  man  to  his  wife  could  be  pro- 
duced (/.) ;  for  a  man  might  and  still  may  convey  to 
another  person  to  the  use  of  his  wife  in  the  same  manner 
as,  under  the  statute,  a  man  may  convey  to  the  use  of 
himself  (/).    Andbythe  Convevanchig^Act  of  1881,  in 
conveyances  made  after  the  year  1881,  freehold  land  may 
be  conveyed  by  a  husband  to  his  wife,  and  by  a  wife_to 
lier  husband,  alone  or  jointly  with  another  person  (/;/)• 
.Vinan  lias  alwa^  been  able  to  leave  lands  to  his  wif(f 
by  his  will;  for  the  mari'ied  state  does  not  deprive  the 
husband  of  that  disposing  power  which  he  would  [lossess 
if  single  (//),  and  a  devise  by  will  does  not  take  ellect 
until  after  his  decease  (")• 

(/(.)  i»</cd.  Freestone  y.  I'arrall,  (m)  Stat.  44  &  4.5  Vict.   C.   41. 

.'')T.R.()52  ;  Thiirnlcijw  Thornleij,  s.  .50  :   see  Wins.  Conv.  Stat.  2*z3. 

]S93,  2  Ch.  229.  22-1,  ;591,  392. 

(i)  Litt.s.  1G8;  SL'oWnis.  t'ouv.  [n)  S.  e  Wins.  IVrs.   Wyy.  4()S. 

Stat.  391 ,  392.  lath  e.l. 

(/.)  1  llup.  Iliisb.  k  Wife.  .-.3.  (,.)  Litt.  s.  168. 

{/)  Ante,  )).  205. 

W.H.I'  20 
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Rules  of 
equity  as  1( 
wives'  pro- 
perty. 


"Wifo's  equiiy 
to  a  settle- 
lueut. 


Curtesj'  of 

equitable 

estate. 


Next,  as  to  the  ri<^lils  of  inanied  women  under  tlie 
rules  of  equity.  If  lands  were  lield  on  trust  for  a  wife 
for  life  or  in  fee  simple  or  tail,  but  without  any  provision 
for  her  sej^arate  benefit,  the  husband  was  entitled  to 
receive  the  rents  and  proffFs,  ancrn^^ijuired  an  equitable 
'estate  therein  during;  the  continuance  of  the  cpv^*- 
ture(7>).  It  appears,  however,  that  in  such  a  case  the 
Avife might,  under  certain  circumstances, acquire  aright 
in  eg uit^•  to  have  a  ]3ro vision  for  her  maintenance  sec iired 
to  lierjix_aettlement  of  the  rents  and  profits,  or  part 
tliereof^  in  trust  for  that  purpose  (^/).  Equity  also 
followed  the  law  in  giving  to  the  husband  the  right  to 
enjoy  his  wife's  equitable  estate  of  inheritance  after  her 
death  for  the  rest  of  his  own  life,  as  tenant  by  the  curtesy 
in  equity,  under  circumstances  similar  to  those  which 
gave  rise  to  a  tenancy  by  the  curtesy  at  law  (r).  The 
wife's  equitable  estates  might  be  disposed  of  by  the  hus- 
band and  wife  together,  by  the  same  means  as  they  might 
use  to  convey  her  legal  estates,  but  not  otherwise  (s). 


Trusts  for 
separate  use 
oiilorcetl. 


Ill  modern  times,  however,  if  property  of  any  kind 
were  vested  in  trustees,  in  trust  to  apply  the  income 
for  the  separate  use  of  a  woman  during  an}-  coverture, 
present  or  future,  the  trust  for  the  separate  use  of  the 


(p)  Lewin  on  Trusts.  G18— 620. 
Cth  ed.  :  939—942,  lltli  ed. 

(q)  If  the  liusbaud  l)ecau'.e 
l)ankrupt.  and  the  wife  had  no 
means  of  support,  she  might 
obtain  sueh  a  settlement  as 
against  his  assignee  or  trustee  in 
bankruptcy.  ISut  she  could  not 
obtain  such  a  settlement  as 
against  her  husband,  so  long  as 
he  supjioiled  her;  or  against  his 
a.ssigm-c  for  valuable  consitlcra- 
tion,  though  her  husband  should, 
subsequently  to  the  assignment, 
have  ceased  to  su[i))ort  her.  See 
Hturijts  V.  C/iam2>iici/s,  5  Jl}-.  k 
Cr.  97  ;  Tiild  v.  Lister,  10  Hare, 
140,  3  De  (J.  M.  k  G.  857,  869, 
870  ;   l>urJiain  v.  Crackles,  8  Jur. 


N.  S.  1174  ;  Glmvcs  v.  rulnc,  1 
De  (\.  J.  k  S.  93,  94  ;  Wortliam  v. 
Pembcrkm,  1  De  G.  k  Sm.  64  4. 
661  ;  Smith  v.  Muttlieics,  3  De  tj. 
F.  &  J.  139  :  Uar)u\i  v.  Jiobinsou. 
1  X.  R.  257  ;  Sngd.  Y.  k  V. 
560  ;  Lewin  on  Trusts,  vbi  sup.  ; 
Williams  on  Settlements,  99, 100: 
see  also  Fowlcc  v.  JJraycolt,  29 
Ch.  D.  996. 

(»•)  1  Rop.  Hu.sb.  &  Wife,  IS: 
Lewin  on  Trusts.  .''.96,  606,  6lh 
ed.  :  SS6,  897.  10th  ed.  ;  ante, 
p.  300. 

(s)  Tai/lur  v.  Mends,  4  De  (J. 
J.  &  S.  604. 605  ;  Lewin  on  Trust.-^, 
618,  6th  ed.  ;  946,  11th  ed.  ;  ante, 
p.  302. 
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Nvife  iniglit  be  enfoi-ced  in  (Mjuitv  (/).  Tliat  is,  the 
Courts  of  Equity  obliged  the  trustees  tu  hold  for  ihe 
sole  benefit  of  the  wife,  and  prevented  the  husband  from 
interfering  with  her  in  the  disposal  of  such  income;  she 
consequently  enjoyed  the  same  absolute  power  of  dis- 
position over  it  as  if  she  were  sole  or  unmarried.  And, 
if  the  income  of  property  were  given  directly  to  a  wonuin, 
for  her  separate  use,  without  the  intervention  of  any 
trustee,  the  Court  compelled  her  husband  himself  to 
hold  his  marital  rights  in  such  income  simply  as  a 
trustee  for  his  wife  independently  of  himself  (/()•  Tiie 
limitation  of  property  in  trust  for  the  separate  use  of 
an  intended  wife  was  one  of  tlie  principal  objects  of  a 
modern  marriage  settlement.  ±5y  means  of  such  a  trust, 


a  provision  might  be  secured,  which  would  be  indepen- 
<lent  ofthe  debts  and  liabihties^f  th~eliusl)aiTd7and  thus 


free  from  the  risk  of  loss,  either  l)y  reason  of  his  com- 

mercial  embarrassments,  or  of  his  extravagant  cxpen- 

<liture.     in  order  more  completely  to  protect  the  wife,   Separate  pro- 

Ihe  Court  of  Chancery  allowed  property  thus  settled  for  j.^" jei-o!uii-'^ 

the  separate  use  of  a  woman  fo  be  so  tieTI  down  for  her  alienable. 

own  personal  benefit,  that  she  should  have  no  power, 

ikiring  her  coverture,  to  aiiticipate  or  assign  her  income; 

for  it  is  evident  that  to  place  the  wife's  property  beyond 

the  power  of  her  husband  is  not  a  compUite  protection 

for  her, — it  must  also  be  placed  beyond  the  reach  oj_his 

persuasion.  ~Tn  tliis  particular  instance,  tlu'refore,  an 

<;xception  has  been  allowed  to  the  general  rule,  which 

forl)ids  any  restraint  to  be  iiu])osed  on  alienation.    J"'or, 

when  the  trust,  under  which  pro[)erty  was  held  for  the 

separate  use  of  a  wouum  during  any  covertui'e,  declared 

that  she  should  not  dispose  of  the  same  or  of  the  income 

thereof  in  any  mode  of  anticipation,  every  attempted 


{t)   As    1,.    the    liiMdiy    .if    llic  I/')  2  llcp.    lIuJ..  ^.  Wil'.',  i:.2, 

introdiu'lioii  (it  lliis  ilocliiiii',  si'c  IS'J;   Mcjin-  \.    /,f/,/\/.//,   -j    llus.s. 

lI.iyiR's, Outlines  of  K.|iiity,  l>ei;l.  .V  .M.v.  ;5 ;').">. 
Vli.  pp.  Iil7  s<].,  41  li  (■(!.' 

'10-1 
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(.lispuriiliun  by  her  during  such  coverture  was  deemed 
As  to  the  absolutely  void(^-).  Not  only  the  income,  but  also  the 
curims  of  any  property,  whether  real  or  personal,  might 
be  limited  to  the  separate  use  of  a  married  woman. 
And  in  1865  it  was  finally  settled  that  a  simple  gift  of 
real  estate  for  a  wife's  separate  use,  either  with  or  with- 
out the  intervention  of  trustees  Q/),  ^Yas  sufficient  to  give 
hfer  the  pow^  to  dispose  by  her  own  act  inter  vivos  or 
by  will,  without  the  consent  or  concurrence  of  her 
husband,  i)f_the  whole  equitable  estate  so  limited  to 
lierj-).  The  same  rule  had  long  been  established  with 
respect  to  personal  estate  {(t).  And  where  lands  were 
limited  on  trust  for  a  wife  in  fee,  for  her  separate  use, 
she  had  the  right  of  every  cestui  que  trust  in  similar 
case  (h),  to  require  her  trustees  to  convey  the  legal  estate 
therein  according  to  her  direction  (c).  If  the  lands  had 
been  so  given  without  the  intervention  of  trustees,  she 
must  have  conveyed  the  legal  estate  therein  by  deed 
acknowledged  (d),  in  which  she  could  then  have  com- 
pelled her  husband  to  concur.     For  in  the  Courts  of 


Equity,  a  married  woman  was  as  competent  to  act  with 
respect  to  her  separate  estate  as  if  she  were  single  (r). 
And  not  only  was  a  wife  so  enabled  to  alienate  directly 
any  part  of  her  separate  estate,  but  if  she  made  any 
Wife's  general  pecuniary  engagements  with  reference  to  her 

gagements.  separate  estate,  her  creditors,  though  they  could  have 
no  remedy  against  her  at  law,  might  take  proceedings  in 
equity  to  have  their  claims  satisfied  out  of  any  separate 
estate,  to  which  she  was  entitled,  without  restraint 
en   anticipation,   at   the   time   of   entering   into    the 

(.c)  Brandon    v.    EoHnson.   18  (s)  Taylor  v.  Meads,  4  De  G. 

Yes.  434,  11   R.   K.  226  :  2  Rop.  J.  k  S.  597. 

Husb.  k  "Wife,    230  ;    TuUctt   v.  («)  Fettiplacc  v.  Gorges   1  Yes. 

Armslromj.  1  Beav.  1,  4  My.    &  jun.  46,  1  R.  R.  79. 

Cr.  390;  HcarhorouglLY.  Borman,  (b)  Ante,  ]>.  178. 

1    Beav.    34.  4  My.   &  Cr.    377  ;  (c)  4  De  G.  J.  &  S.  604  ;  L.  R. 

L'agf/elf   v.    iMenx,    1    Coll.    138,  8  Eq.  142. 

1   r'h.    627  ;   Bateman  v.  Faher,  (d)  Ante,  ]>.  303. 

18.48.  1  Ch.  144  ;  aide,  p.  83.  (e)  1  Bro.   C.  C.  20  ;  Lewiu  ou 

{ij)  IJall  V.   Watirhouse.  5  Giff.  Trusts,  624,  6th  ed.  ;  926,10th  ecL 
6J. 
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engagement  ( /').  If,  however,  a  gift  of  i-eal  estate  for 
the  separate  use  of  a  wife  had  heen  accompanied  with 
a  restraint  on  anticipation  of  the  income,  she  was  pre- 
vented from  disposing  thereof  during  her  coverture, 
except  (in  tlie  case  of  an  estate  in  fee  simple)  \>y 
will  ifl).  Nor  could  she  suhject  such  real  estate  to 
her  general  engagements  (//).  Jkit  now,  under  the 
Conveyancing  Act  of  1881(/'),  a  married  woman  may, 
if  it  appears  to  the  Court  to  l)e  for  her  heliefit,  ohtain  an 
order  of  the  Court  enabling  her  to  deal  with  any  pro- 
perty of  hers,  notwithstanding  that  she  be  restraihecl 
fiom  ;in1icipation.  Itwasfinallysettled,afterconflicting  Curtesy  of 
decisions,  that  a  husband  should  have  curtesy  of  his  wife's  rate  eauftable 
equitable  estate  in  fee  belonging  to  her  for  her  separate  estate  in  fee. 
use,  if  she  died  possessed  thereof  and  intestate  (A-);  but 
not  if  she  had  disposed  thereof  in  her  lifetime  or  by 
her  will  (/) . 

Originally,  a  trust  of  property  for  the  separate  use  of  ^^a^l•iod 
a  wife  could  onl}^  arise  by  act  of  parties;    as  hy  ante-    i'i.o?)"ertv 
nuptial  contract  between  husband  and  wife,  or  hx  the  -■^^t,  1870. 
express  provision  of  those  by  whom  the  property  was 
bestowed  (m).    But  the  Married  Women's  Property  Act, 
1870  (w),  2)rovided  that  certain  kinds  of  property  shoulcl_ 
belong  to  wives  for  their  separate  use  jo) ;  amongst  other 
things,  the  rents  and  profits  of  any  freehold,  copyhold  or 

customary  hold  property  which  should  descend  upon  any 

woman,  married  after  the  passing  of  the  Act,  as  heii;ess 
01-  co-heiress  of  an  intestate  {])). 


I /■)    /V/r     V.      F;i-j,il'l"ni.      17  {/)  Cooper     v.      M(i,;)o»(tld.     7 

Cli.   J).   AiA  :   Wms.   Coiiv.  ,Stat.  Ch.  D.  288. 

39:},  394,  and  cases  tlierc  cited.  (wi)  See      Lewiii     on     Trusts, 

(y)    Iing[l'-tt    V.    Mno\     1     I'll.  0-20 «/.,  6tli  ed.  :  920  .sv/.,  lOtli  ed. 

i;27  ;     <Joopn-     v.     Munlmuihl,     7  (;()  Stat.   38  >Jc  34   Vict.   c.   93, 

<'li.  D.  288.  passcl   9tli   An,;,'..   1870.   and  re- 

Ui)   nir      V.      F'l\,iihl,„u,       17  pealed  as  IVoin  the  Lst  Jan.,  188:'.. 

<'Ii.  I).  4.^4.  witliout    jirejudiee    to    any    ii;,dit 

(/)  Stat.  4  1  i\:4."i  Viet.  e.  41.S.  39.  ;iei|niied  wliile  it  was  in  force  by 

(/.•)   A2i}>lclon  V.  Jloir/n/,   L.  K.  stat.  4.'')  Jt  4(i  Vict.  c.  7r».  ss.  22.2.1. 

8    Eq.  139  ;    J-Jii</rr  v.  Furninill,  («)  See  sects.  1,  7.  8. 10  :  Wms. 

17  Ch.  1).  ll.'i  ;  see  Williams  .)n  j'er.s.  Prop.  488-   490,  l.'.tli  ed. 

Settlements.  lOfi — 108.  {p)  .Sect.    8,    which,     however. 
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The  M:uT 
Worn  en's 
I'ropertv 
Act,  I8A2. 


'^'''  Tlie  capacity  of  \vi\'es  wiili  iv.j^fard  to  propfi'ty  was 

completely  altered  Ij.v  tlie  Married  Women's  Property' 
Act,  18S2(V/),  which  came  into  operation  on  the  1st  of 
January,  18H8  (r).  By  this  Act,  a  married  woman  is 
capable  of  acquiring,  holding  and  disposing-,  l)y  will  or 
otherwise,  of  any  real  or  personal  property,  in  the  same" 
manner  as  if  she  were  i\,fe})ir  sole,  witTioiifThe  intervene 
tion  of  any  trustee  (s) .  Every  woman  married  after  the" 
commencement  of  the  Act  is  entitled  to  hold  and  dis- 
pose of,  as  her  separate  property,  all  real  and  personal 
projDerty  which  belonged  to  her  at  the  time  of  marriage,  or 
shall  be  acquired  by  or  devolve  upon  her  after  marriage(0- 
Every  woman  married  before  the  commencement  of  the 
Act  is  entitled  to  hold  and  dispose  of,  as  her  separate 
property,  all  real  and  personal  property,  to  which  her 
title  has  accrued  after  the  commencement  of  the  Act  {11). 
But  the  Act  is  not  to  interfere  with  any  settlement 
made  (x),  or  to  be  made  respecting  the  property  of  any 
married  woman,  or  to  interfere  with  or  render  inopera- 
tive any  restriction  against  anticipation  attached  or 
to  be  attached  to  the  enjoyment  by  a  married  woman 
of  any  property  or  income  (//).  As  we  have  seen,  the 
Act  also  gave  to  luarried  women  the  power  to  con- 
tract at  law  with  respect  to  their  separate  projjerty, 
to  which  they  aiNsentitleijffiiliQut  restraint  on  antici- 
pation u).  If  any  real  estate,  which  becomes  the 
separate  propert}'  of  a  wife  by  virtue  of  this  Act, 
should  have  been  limited  to  her  directly,  the  legal 
estate  will  vest  in  her  alone,  and  her  husband  will  not 
acquire  any  estate  therein  or  right  to  receive  the  rents 
and  profits  during  the  continuance  of  the  coverture. 


takes  cllect  suliject  aiul  without 
inejutlice  to  the  trusts  ol'  any 
settlement  nll'ectiuf;  such  ])ro- 
]it'it}'  ;  and  is  hehl  uot  to  iiialce 
•.lie  fee  sinipk-  of  sueii  iiroperty 
subject  to  a  trust  for  the  wouiau's 
separate  use  ;  Johnson  \.  Juhnson, 
35  Ch.  D.  845. 

{q)  Stat-  45  &  46  Vict.  c.  75. 


(;•)  Sect.  25. 

(s)  Sect.  ],  Nuli-s.  ]. 

(/)  Sect.  -2.. 

{n)  Sect.  5  ;  see  llcid  v.  Beid. 
31  Ch.  D.  402. 

[x)  See  Hamocl:  v.  Hancock, 
38  Ch.  D.  78. 

{y)  Sect.  19. 

(z)  Ante,  p.  293. 
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And  if  any  real  estate  should,  since  the  commencement 
of  the  Act,  be  limited  to  trustees  on  trust  for  a  wife,  her 
equitahle  estate  therein  will  be  her  separate  property  by 
virtue  of  the  Act,  though  no  trust  for  her  separate  use 
should  have  been  imposed  {<().  Itis  held,  however,  that  Cmtcsy  oE 
a  husband  shall  be  tenant  by  the  curtesy  of  real  estate  sep,^,!it(; 
of  inheritaiice,  which  was  his  wife's  separate  property  property. 
by  virtue  of  the  Act  of  1882,  and  as  to  which  she  died 
intestate  (/>).  But  as  in  the  case  of  a  fee  simple  settled 
to  the  wife's  separate  use  {<■),  there  can  be  no  curtesy  of 
her  statutory  separate  property,  of  which  she  has  dis- 
posed in  her  lifetime  or  by  will.  ^Subjecttothe  husband's 
right  to  curtesy,  any  estate  in  fee  simple,  which  was  the 
wife's  st'par;itej)r()X'ei'ty,  desceii(led_uj)on  her  intestacv. 
tn  i]i(!  heir  of  the  last  ])urchaser,  according  t^  the  pre- 
vious  law  {(I).  But  since  the  commencement  of  the; 
Land  Transfer  Act,  1897  (e),  it  appears  that  a  wife's 
separate  real  estate  vests  after  her  death  in  her  executors 
01'  administrator,  whether  she  devised  the  same  or  not : 
and  that  in  case  of  her  intestacy  her  husband,  as  well 
as  her  heir,  has  at  first  an  e({uitable  title  only,  and  has 
no  estate  b_y  the  curtesy  at  law  until  the  lands,  not  being 
required  for  payment  of  the  wife's  debts  or  funeral, 
testamentary  or  administration  expenses,  have  been  duly 
conveyed  to  him  by  her  personal  representatives  (_/"). 

A  wife  may  now  dispose  during  coverture  of  her  wife's  power 
statutory  separate  property,  whether  real  or  personal,  '^[.l[.''i|".',f' ^'^" 
by  the  same  means  by  which  a  single  woman  may  sei)ai:»tc 

piKpertv. 

(a)  Kco  Hope  V.  Nope,  IS'XJ,   li  21:'..  lilS.  2i,2.  2£'J. 
Cli.  336,   oil  ;  Jie  Liiin/t'!/,  l«9t),  i/)    Wlicie    a    wife    iliu.s    iill.r 

'2Cli.fi!*0.  *  18lt7,  Ifiiviiig  a  liiisliiiiul  I'lilitle.l 

{!>)  JJojic  V.  J/ojir,     1892.  2  Ch.  to    an    estate    liy   tlic    ciiiti-sy  «/ 

33ti.  cdDiwoii  l<iii\   till!  (|ii('.stitiii  ari.sfs 

{(•)  .////.■,  p.  :JOt).  wlntliiM-  till"  Laii.l  Tiaii.stVr  Act. 

((/)   Aiilr,    J).    302  ;    see    Wins.  IM'T,    I'art   1.,  opriatcs  .sii   as    to 

Couv.  Stat.  4.52,  4,"(9.  460.  divest  liiiii  in    any  way  of  that 

(r)  Stat.    61)  &;   61  Viet.   e.    Gfi.  if<,'al  estate  for  liis  iiwnlife  wliicli 

Part  I.  ;  oiil<;  j)ji.  29,  57.  74.  84,  lie   had   already  obtained  hy  tin.- 

8.'-,  109,   13],  137,   183,  187,  202.  l.iilii  of  issue':  .see  it.ilc,  p.' 300; 
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transfer  property  of  tlio  like  nature.  She  may  there- 
fore convey  any  legal  estate  of  freehold,  which  is  her 
separate  property,  hy  deed  of  grant,  without  the  neces- 
sity of  acknowledgment  or  of  her  husband's  concur- 
rence {(j).  But  she  may  still  he  deprived  of  the  power 
of  disposition  by  a  restraint  on  anticipation  (//).  So  a 
wife  may  devise  b}^  will  an}-  legal  estate  in  fee  simple, 
which  belongs  to  her  separately  under  the  Act.  For 
the  general  effect  of  the  Act  is  to  invest  married  women 
with  a  special  capacity'  of  acquiring  and  exercising  legal 
rights  of  ownership,  apart  from  their  husbands,  in 
respect  of  any  propert}^  which  becomes  their  separate 
property  by  virtue  of  the  Act  (/).  It  is  held,  however, " 
that  the  Act  has  not  repealed  the  old  rule  of  construc- 
tion, that  in  gifts  to  husband  and  wife  and  others  in 
joint  tenanc3',  or  tenancy  in  common,  the  husband  and 
wife  become  entitled  only  to  the  share  of  one  person 
between  them  {k).  But  on  a  gift  of  lands  to  husband 
and  wife  jointly,  made  after  the  comiuencement  of  the 
Act  of  1882,  it  appears  that  they  take  no  longer  by 

will  made  l)y  a  wife  daring 
coverture  was  not  etlectiial  hy 
A'irtuc  of  the  Act  to  ])as.s  pio- 
jierty  acquired  by  lier  after  lier 
liusband's  death.  These  decisions 
loUowed  the  hiw  hud  down  before 
the  Act  in  the  case  of  wills  made 
b}'  wives  of  their  separate  estate, 
and  not  re-executed  after  their 
husbaud's  deatli  ;  JVillock  v. 
2\obl€,  L.  1!.  7  H.  L.  .'.80. 
]>ut  now,  by  tlie  etiect  of  stat. 
56  and  57  Vict.  c.  63.  s.  3,  the 
will  of  a  Tuarried  woman  made 
during  coverture  is  to  take  effect 
as  if  it  had  been  executed 
iniuiediately  before  her  death, 
whether  she  had  or  had  not 
any  seiiarate  projierty  at  the 
time  of  making  it.  and  need  not 
be  re-executed  after  her  hus- 
band's death ;  Be  WtjUc,  1895. 
2Ch.  116. 

(^•)  Re  March,  'll  Ch.  ]).  166; 
He  Jupp,  39  Ch.  I).  148  ;  see 
ante.  p.  304.     In  this,  &^  in  other 


2  Black.  Comm.  126.  And  a  like 
nuestion  seems  to  arise  where  the 
husband  is  entitbMl  in  ei^uity  to 
curtesy  in  lauds  limited  before 
1883  to  trustees  on  trust  for  his 
wife  in  fee,  but  not  for  her  sepa- 
rate use  ;  see  ante,  p.  307.  I'erhaps 
it  may  be  considered  that  in  these 
cases  the  husband  has  a  right  to 
take  by  survivorship  within  tlie 
meaning  of  sect.  1  of  the  Act  ; 
ante,  p.  213.  But  where  a  wife 
dying  after  1897  was  entitled  to 
lauds  under  a  trust  created  before 
1883  for  her  separate  use  in  fee, 
it  appears  that  her  estate  vests  first 
in  her  executors  or  administrator. 

{(j)  Be  Drummond  and  iMvie's 
Contract,  1891,  1  Ch.  521;  see 
ante,  p.  308. 

(/i)  Ante,  ]).  307  ;  Be  Luniley, 
lc96,  2  Ch.  690. 

(i)  See  Be  Price,  28  Ch.  D. 
709;  Be  Cum,  43  Ch.  D.  12  ; 
Be  Bowcn,  1892,  2  Ch.  291.  The 
two   first    cases    decided   that    a 
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entireties,  but  jis  joint  tenants  (/).  It  is  thought,  too, 
that  a  husband  may  now  conve_y  any  real  estate  to  his 
wife  directly,  to  be  held  by  her  as  her  separate  property 
under  the  Act ;  and  that  a  wife  may  now  convey  to  her 
husband  any  real  estate  which  she  holds  as  her  separate 
property  by  virtue  of  the  Act  (in). 

Under  the  Settled  Land  Act,  1882  (;/),  if  a  married  ivmorsof 
woman,  tenant  for  life  oTTand,  be  entitled  for  her  sepa-  [fettled  Land 
rate  use,  or  as  her  separate  property  by^  statute,  she  ^^^'  ^^^~- 
may  exercise  the  powers  given  by  the  Act  without  her 
husband";  but  if  she  be  otherwise  entitled,  these  powers" 
are  exerciseable  by  her  and  her  husband  together.     A 
restraint  on  anticipation  shall  not  prevent  the  exercise 
l)y  a  married  woman  of  any  power  under  this  Act  {(>). 

If  a  married  woman  were  a  trustee  of  land,  the  legal  :\i;uTie.i 
estate  therein  became  subject  to  her  husband's  common  |^,.'^|g"e" 
law  rights,  and  could  onl}^  be  convej'ed  with  his  concur- 
rence in  the  usual  way  (j^) ;  but  in  equity  he  was  merely 
a  trustee  of  his  legal  rights,  and  could  be  compelled  to 
execute  the  trust  (7).     Since  1874  (r),  however,  when 
any  freehold  or  co])yliold  hereditament  shall  be  vested 
ill  a  married  woman  as  a  bare  trustee  (s),  she  may  I'.aio  trustee, 
convey  or  surrender  the  same  as  if  she  \\eYeafc'inc  .soT?. 
But  it    has    been  decided  since    the   passing  of   the 
Married  Women's  Property  Act,  1882,  that  if  a  female 
trustee  of  land  have  married  after  the  year  1882,  or 

respects,  tlie  Act  lias  received  a  (r)  Stat.   ;")(]  &  57  Viet.  c.  .')3, 

decidedly   iiarrDW   interpretation.  s.    It),    replacing   37    &    38    Vict. 

This     rule     of     construction     is  c  78,  s.  6. 

entirely    at    variance!    with     the  (.s)  The  better   oiiiiiion  is  that 

connuon  sense  of  laymen.  the   term    "bare  trustee"  is  not 

(0   lie  Muirh,  27  Ch.  D.   166  ;  applica])le  to   a   trustee    under   a 

Thornlen   v.    Thornley,    1893,    'J  special  trust,  who  has  an   active 

Ch.  229  ;  see  ante,  p.  305.  duty  to  perCorm  with   reganl  to 

(j)i)  See  Wnis.  Coav.  Stat.  :i;tl.  the"  trust    projierty,    but    rather 

392:  ante,  p.  305.  denotes  a  trustee  having  no  other 

(?(.)  Stat.   45   <t   -1(3   ^■ict.  c.  :JS.  duty  tiian  to  rjrcnte  the  tstittr  ov 

s.  til,  sub-ss.  2,  3.  convey  it  at  the  astui  '/uc  (rust's 

(o)  Sect.  Gl,  sub-s.  6.  direction  ;     see    Jic    Jhavia,    29 

\p)  Ante,  p.  303.  (;ii.    1).  6!»S  ;  He.   Ci(uniii<ihnni  .(• 

(q)  Lewin  on  Trusts,  32,  215,  Fmi/liiK/,  1891.  2  Ch.  5(37  :  <inl'\ 

6th  ed.  ;  33,  270,  11th  cd.  pp.  168,  178. 
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if  liiiul  liavo  been  conveyed  after  1882  to  a  wife  as 
trustee,  slie  cannot  convey  tlie  le<,'al  estate  therein  as 
lier  separate  property  under  the  Act  (f).  The  result  of 
this  decision  is  that,  except  \vhere  a  niiirried  woman 
is  ii,  l)are  trustee  (/()  slie  can  only  convey  the  legal 
estate  in  freehold  land  vested  in  her  as  trustee  in  the 
same  manner  as  l)efore  the  Act  :  that  is,  by  deed 
acknowledged  in  which  her  husl^and  must  concur  (r). 

Kights  of  the        2.  As  to  the  rights  of  the  w'de  in  the  lands  of  her 
wife  m  the       hus1)and.     A  man's  capacity  for  disnosing  of  his  own 

lands  of  Irt      -        :-  .  i  o 

husband.  estates  in  land  remains  unchanged  by  the  act  of  mar- 

riage;  and  during  a  husband's  life,  the  law  does  not 
give  to  the  wife  any  control  over  his  powers  of  disposi- 
tion or  any  interest  in  the  rents  or  profits  of  his  land. 
After  her  husband's  death,  however,  a  widow  becomes, 
in  some  cases,  entitled  to  a  life  interest  in  part  of  her 

Dower.  Ifite  husband's  lands.    This  interest  is  termed  the  dower 

of  the  wife.  By  the  Dower  Act  of  1833  (ir),  the  dower 
of  women  married  after  the  1st  of  January,  18347 was 
placed  on  a  different  footmg  froni  that  of  women  who 
were  married  previously.  But  as  the  old  la\v  of  dower 
continued  to  regulate  the  rights  of  all  women  who  were 
married  on  or  before  that  day,  it  will  be  desirable,  in 
the  first  place,  to  give  some  account  of  the  old  law 
before  proceeding  to  the  new. 

Dower  Dower,  as  it  existed  previously  to  the  operation  of 

previously        ^|^g  Dower  Act,  was  of  very  ancient  origin,  and  retained 
to  the  Act.  ^  _'  -^       _  => 

an  inconvenient  property  which  accrued  to  it  in  the 

simple  times  when  alienation  of  lands  Avas  far  less 

frequent  than  at  present.     If  at  any  tinie  during  the 

coverture  the  husband  were  solel}'  seised  of  aii^'  estate 

(I)  Re    Harhicss    it    Allsi>pp\i  1898,  1  Cli.  647  ;    see  Re  West  tt 

Covlrad,  LS96    2  Cli.   358.     This  Hanhj's    Contract,     1004,    1    Ch. 

rule,    which    iitlV)r<ls    aiiotlior    in-  14r>,  and  the  criiicisiii  tiiereofiii 

stance  of  the  narrow   intcr[ir<-ta-  2  Wnis.  \ .  k  1'.  SJW. 

tion    placed    upon    the    statute,  [ii)  See  lie  Jloiryate  cD  Osborn's 

does  not  ai>ply   in   the  case  of  u  Contract,  1902,  1  Oh.  451. 

wife  entitled   as   mortgagee;    Re  {v)  Ante,  p.  ;50:J. 

Brooltc     lb     Frcmlin's     Contract,  (»•)  Stat.  3  &  4  Will.  IV.  c.  105. 
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of  inheritance^  that  is,  fee  siinple  or  fee  tail,  in  lands  to 
which  any  jssue,  whichjhe^wife  miglTt  have  had,  mi^^^it 
hy  possibility  have  been  heir  (.r),  slie  from  th a t^  time 
became  entitled,  on  his  decease,  to  have  one  equal  third 
part  of  the  same  lands  allotted  to  her,  to  be  enjoyed  by 
lier  in  severalty  during  the  remainder  of  her  life  jij). 
This  ri^ht,  having-  once  attached  to  the  lands,  adhei;;ed 
to  them,  not\vithstanding  any  sale  or  devise  whiclrthe 
husband  might  make.  It  consequently  l)ecame  neces- 
sary for  the  husband,  whenever  he  wished  to  make  a 
valid  conveyance  of  his  lands,  to  obtain  the  concurrence 
of  his  wife,  for  the  purpose  of  releasing  her  right  to 
dower.     This  release  couklbe  effected  onl}',  at  common    Dower  could 

hiw,  bv  means  of  aTline,  in  which  the  wife  was  separatelv  ''"'^'  1":  ^^' 
—     '     • '-        .      ■*"  leascil  bj- hnc. 

examined.     And  when,  as  often    happened,  the  wife's 
concurrence  was  not  obtained  on  account  of  the  expense 
involved  in  levying  a  tine,  a  defect  in  the  title  obviously 
existed  as  long  as  the  wife  lived.     After  the  abolition 
of  fi2ies;^a  wife  was  enal)led  to  releaseTier  dower,  und^ 
theFines  and  liecoveries  Acl,  by  deed  acknowledgecl, 
in  which  her  husband  should  concur  (,?).   As  the  right  Dower  iude- 
to  dower  was   paramount    to    the   alienation  of    the  }n,sbaiuVs 
husband,  so  it  was  quite  independent  of   his  debts,  *''-''^''^- 
even  of  those  owing  to  the  Crown  (a).     It  was  neces- 
sary, however,  that    the    husband    should    be   seised  A  legal  sei^i^in 
of  an  estate  of  inheritance  at  law ;  for  the  Court  of  '^'^'"' 
Chancery,  whilst  it  allowed  to  husl)ands  curtesy  of  their 
wives'   equitable  estates,  withheld  from  wives  a  like 
pi'ivilege  of  dower  out  of  the  e([uitable  estates  of  their 
husbands  {h).     The  estate,  moreover,  nuist  have  been    Hstato  must 
held  in    severalty  or   in    connnon,   and   not    in  joint   ""^''^'J"""- 
tenancy  :  iw  the  unity  of  interest  which  characterizes 

(.'•)  Lilt.  .ss.   Gt),  53  ;  'J  Ulack.  77  ;  (inlc,  \\.  :tO;{  ;  Davidsoir,  Tri'i-. 

(Jouuu.    I'il  ;    1    Hop.    Husb.    i;  Coiiv.    I't.    ii.    Vol.   i.,   pp.    2'i'i, 

Wife,  '6-i-l.  ;5St),  61.''),  4fli  ed. 

(*/)  Seo    Di<-ki,i     V.     ll.nn-r.    1  (<')  f...     I.itt.     :!l    a  ;     I    Hep. 

Dr.  &  Sni.  -284;  P.   .'t   M.   Hist.  IIusli.  A:  Wife,  lit. 
Eug.  Law,  ii.  418— 4-2ri.  {/<)  1    l.'-'p.  llu>!>.  .^  WilV,  ^-1. 

(;)  Stat,  i  k  i  Will.  c.    74,   s. 
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Dower  of 
gavelkind 
laiirls. 


Old  method 
of  barring 
dower. 


a  joint  tcniiiU'yfoi'l)i(ls  tlic  intrusion  into  such  a  tenancy 
of  the  hnshand  or  wife  of  any  deceased  joint  tenant ;  on 
the  decease  of  any  jointtenant,his  survivinocompanions 
are  ah'eady  entitled,  imder  the  original  gift,  to  the  wliole 
subject  of  the  tenancy  (/;).  The  estate  was  also  required 
to  be  an  estate  of  inheritance  in  possession  ;  although  a 
seisin  in  law,  ol)tained  by  the  husband,  was  sufficient  to 
cause  his  wife's  right  of  dower  to  attach  {<J).  In  no 
case,  also,  Avas  any  issue  re(|nired  to  l)e  actually  born  ; 
it  was  sufficient  that  the  wife  might  have  had  issue  who 
might  have  inherited.  The  dower  of  the  widow  in 
gavelkind  lands  consisted,  and  still  consists  like  the 
husband's  curtesy,  of  a  moiety,  and  continues  only  so 
long  as  she  remains  unmarried  and  chaste  (c). 

In  order  to  prevent  this  inconvenient  riglit  from 
attaching  on  newlj'-purchased  lands,  and  to  enable  the 
purchaser  to  make  a  title  at  a  future  time,  without 
his  wife's  concurrence,  various  devices  were  resorted  to 
in  the  framing  of  purchase-deeds.  The  old-fashioned 
method  of  barring  dower  was  to  take  the  conveyance 
to  the  purchaser  and  his  heirs,  to  the  use  of  the  pur- 
chaser and  a  trustee  and  the  heirs  of  the  purchaser ; 
but,  as  to  the  estate  of  the  trustee  it  was  declared  to 
be  in  trust  only  for  the  purchaser  and  his  heirs.  By 
this  means  the  purchaser  and  the  trustee  became  joint 
tenants  for  life  of  the  legal  estate,  and  the  remainder 
of  the  inheritance  belonged  to  the  purchaser.  If,  there- 
fore, the  purchaser  died  during  the  life  of  his  trustee, 
the  latter  acquired  in  law  an  estate  for  life  by  survivor- 
ship ;  and  as  the  husband  had  never  been  solely  seised, 
the  wife's  dower  never  arose  ;  whilst  the  estate  for  life 
of  the  trustee  was  subject  in  equity  to  any  disposition 
which  the  husband  might  think  tit  to  make  by  his  will. 
The  husband  and  his  trustee  might  also,  at  any  time 
during  their  joint  lives,  make  a  valid  conveyance  to  a 

134  s>i. 


(c)  Ibid.  366:  an/c,   ]> 
{(i)  Co.  Litt.  31  a. 


(c)  Bac.  Abr.  Gavelkind  (A. 
Rob.  Gav.  book  2,  c.  2. 
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purchaser  without  the  wife's  concurrence.  Tlie  defect 
of  the  i)kui  was,  that  if  the  trustee  happened  to  die 
during  the  husband's  hfe,  the  Latter  became  at  once 
solely  seised  of  an  estate  in  fee  simple  in  possession  : 
i'.nd  the  wife's  right  to  dower  accordingly  attached. 
Moreover,  the  husband  could  never  make  any  convey- 
ance of  an  estate  in  fee  simple  without  the  concurrence 
of  his  trustee  so  long  as  he  lived.  This  plan,  tlierefore, 
gave  way  to  another  method  of  framing  purchase-deeds, 
which  will  be  hereafter  explained  (/'),  and  by  means  of 
which  the  wife's  dower  under  the  old  law  was  effectually 
barred,  whilst  the  husband  alone,  without  the  concur- 
rence of  any  other  person,  could  effectually  convey  the 
lands. 

The  right  of  dower  might  have  been  barred  altogether  Joiutuiu. 
by  a  jointure,  agreed  to  be  accepted  by  the  intended 
wife  previously  to  marriage,  in  lieu  of  dower.  This 
jointure  was  either  legal  or  equitable.  A  legal  jointu_re 
was  first  authorized  by  the^tatute  of  Uses (r/),  which, by 
turning  uses  into  legal  estates,  of  course  rendered  them 
liable  to  dower.  Under  the  provisions  of  this  statute, 
dower  may  be  barred  by  the  wife's  acceptance  previously 
to  marriage,  and  in  satisfaction  of  her  dower,  or  a  com- 
petent livelihood  of  freehold  lands  and  tenements,  to  take 
effect  in  profit  or  possession  presently  after  the  death  of 
the  husband  for  the  life  of  the  wife  at  least  (/O-  If  the 
jointure  were  made  after  marriage,  the  wife  might  elect 
between  her  dower  and  her  jointure^").  A  legal  jointure, 
however,  was  in  modern  limes  seldom  resorted  to  as  a 
method  of  barring  dower :  when  any  jointure  was  made, 
it  was  usually  merely  of  an  equitable  kind  ;  for  if  tlie 
intended  wife  were  of  age,  and  a  party  to  the  settlement, 
she  was  competent,  in  e(juily,  to  extinguish  luu-  title  to 
dower  upon  any  terms  to  which  she  might  liiink  proper 

(,/')  Si'e  pud,    tlie    >;Iuiplrr   on  Coiiiiii.    l:'.7:    1    M'Y-    Husl).    .V 

Exuciitorv  Iiitcicsts.  \\  ill',  Iti-J. 

(r/)  27'Hfii.  VIII.  f.  10.  CO   1    l!"!'-  Hu^l..  &  WilV-,  4Gt\ 

C'/O  Co.    Litt.   36  1)  ;  2    I'.hii'k. 
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to  a<Tree(/.).  And  if  the  wife  sliould  have  accepted_jiii 
Equitable  |  equitable  jointure,  th  ;  Courts  of  equji.y  would eftectuaUy 
jointure.  restrain  her  froin  ^setting  up  anj_claim  to  her  dow_e_r. 

But  in  equity,  as  ^Yell  as  at  law,  the  jointure,  in  orde^ 

[to  be  an  absolute  bar  of  dower,  was  ji'eqiiirM  to  be  made. 

jbefore  marria^qe. 

Dower  umicr         The  dower  of  wouien  married  since  the  1st  of  January 
"^    ^''"  1831,  may  be  barred  by  the  acceptance  of  a  jointure  in 

the  same  manner  as  before  ;  but,  in  their  case,  the 
doctrine  of  jointures  is  of  very  little  moment.  For,  by 
the  Dower  Act(/),  the  dower  of  such  women  has  been 
placed  completely  within  the  power  of  their  husbands, 
[^nder  the  Act  no  widow  is  entitled  to  dower  out  of  any 
land,  which  shall  have  been  absolutely  disposed  of  by 
her  husband  in  his  lifetime  or  by  his  will,  or  in  which 
he  shall  have  devised  any  estate  or  interest  for  her 
benefit,  unless  (in  the  latter  case)  a  contrary  intention 
shall  be  declai'ed  by  his  will  (m).  And  all  partial  estates 
and  interests,  and  all  charges  created  by  any  disposition 
or  will  of  the  husband,  and  all  debts,  incumbrances, 
contracts  and  engagements  to  which  his  lands  may  be 
liable,  shall  be  effectual  as  against  the  right  of  his 
widow  to  dower  (//).  The  husband  may  also  either 
wholly  or  partially  deprive  his  wife  6f  her  right  to 
dower,  by  any  declaration  for  that  purpose  made  Ijy 

(/,)  Ibiif.iSS:  Dukcwlkmlall,  Roinilly.  M.   W.,  SpiKr  \.  Hyatt, 

2  De  G.  M.  k  (J.  '209.  20  Beav.  621 ;  Wood.  V. -(.'.,  Jones 

(Z)  3   &   4  AVill.    IV.    (\    ino.  V.    Jones,    4    K.    &   J.   861.      lu 

(iavelkiud    lands   are   within   tlie  neither  of  these    cases,   however, 

.Act;  Farleij  v.  Bonham,  2  John.  was  the  expression  of  this  opinion 

k  H.  177.  )iecessary  to  the  decision.     Spycr 

{m)  3  &   4  Will.  IV.    c.   lO.'i,  v.  Uyat't  was  a  cnse  of  freehencli 

.ss.  4,  9  ;  see  Laccy  v.  Hill,  L.  K.  (see  po,st.  Part  HI.  Ch.  ii.)  ;  and 

19  E<|.  346.  it    had    been    previously    decided 

(n)  Sect.;").     The   opinion   h;is  that  the  Dower  Act  has  no  appli- 

been     expressed     that,    notwith-  cation    to    freebench  ;    SmUJt.   v. 

standing    the    above   words,    the  bitterns,  18  Beav.  49S*.  .">  De  G   JI. 

widow's  dower  is  paramount  to  &   G.    712;    so    Lord    Koniilly's 

the  claims  of  her  late  husband's  Jidum  was  peculiarly  gratuitous, 

creditors,   who   have   not  in   his  Jones  v.  Jaws  was  the   case  of  a 

lifetime    obtained   a   charge    (see  nu;rtg;ige  by  the  husband.     It  is 

ante,  pp.  264—269)  on  his  lands  ;  submitted  tliat,  according  to   the 


OF    THE    MUTUAL    KKiHTS    OF    HUSBAND    AXD    WIFE.  81  J) 

liiui,  1)}'  any  deed,  or  by  his  will(<').     As  some  small 
comi^ensation  for  these  sacrifices,  the  Act  has  granted  a 
right  of  dower  out  of  lands  to  which  tlie  husband  has  a 
right  merely  without  having  had  even  a  legal  seisin  {ji); 
dower  is  also  extended  to  equitable  as  well  as  legal 
estates  of  inheritance  in  possession,  excepting  of  course 
estates  in  joint  tenancy!//).     The  effect  of  the  Act  is 
evidently  to  deprive  the  wife  of  her  dower,  except  as 
against  her  husband's  heir  at  law.      If  the  husband 
.should  die  intestate,  and  possessed  of  any  lands,  the 
wife's  dower  out  of  such  lands  is  still  left  her  for  her   Declaration 
su[)port,— unless,  indeed,  the  husband  should  have  exe-  dower, 
cuted  a  declaration  to  the  contrary-.     A  declaration  of 
this  Idnd  has,  unfortunatel}',  found  its  wa}',  as  a  sort  of 
common  form,  into  many  purchase-deeds.  Its  insertion 
seems  to  have  arisen  from  a  remembrance  of  the  trouble- 
some nature  of  dower  under  the  old  law,  united  possibly 
uith  some  misapprehension  of  the  effect  of  the  iiew 
enactment.     liut,  surely,  if  the  estate  be  allowed  to 
descend,  the  claim  of  the  wife  is  at  least  equal  to  that 
of  theheir, supposing  himadescendant  of  thehusband; 
and  far  superior,  if  the  heir  be  a  lineal  ancestor,  or 
remote  relation (r).     The  proper  method  seems  there- 
fore to  be,  to  omit  any  such  declaration  against  dower, 
and  so  to  leave  to  the  widow  a  prospect  of  sharing  in 
the  lands,  in  case  her  lord  shall  not  think  proper  to 
dispose  of  them.     The  charge  given  to  a  widow  on  her 
husband's  real  estate  by  llie   hit(^stales' Estates  Act, 
1890  (.s),  must  be  satisfied   l»y   sale  or  mortgage  of  a 

onliiiiiry   iiicaiiiii^    (jT   the    words  Si'llU'iui'iils,  '.t  1. 

used    ill   tlie   Act,   a  man's  lands  {o)  Sects.  6,  7,   8.      See  Fri/  v. 

arc  l.y  stat.;J  k  4  Will.  1\'.  c.  104  yoUc,  20  Hcav.   r»!>.8,  7  De  Ge.v, 

{(Difr,  |i.   27r))  made  "suliject  or  M.    A:   (i.    087  ;    lie    Cnriucood 

liable"    to    liis    debts,    not  with-  1892,  "J  Cli.  2".);'). 

.staiidiiif^  that  liis  creditfirs  have  ( /<)   St-ct.  •'(. 

no   cliar;,'!'    tlieivon.      And  bv  the  ((/)   Seel.   2  :   /'///  v.    Xohh;   20 

J,and  Transfer  Act,  18U7.  s.'2  (;5)  I'.eav.    f.HX  ;  Chtrh::   v.    J'',a,iUi,i, 

(tiitU;  JI.  214),  a  man's  real  estate  4  Kay  iV  .1.  2»>tj. 

is    made    subject    to    the    same  (/■)  Sii^^d.  \'.  \  I'.  ri4.'.,  1 1  th  ed. 

liabililics  for  (l(d)t  ;is  his  personal  (.t)    .litt'\  p.  220. 

<'state.      And    see     Williams    on 
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competent  part  of  sucli  real  estate,  before  the  wife  can 
claim  her  dower  thereout  {/). 

Assignment  A  widow  entitled  to  dower  at  common  law  had,  as  a 

o  cower.  rule,  no  estate  in  her  husband's  lands  until  her  equal 

third  part  thereof  had  been  duly  set  out  and  assigned  to 
her  after  liis  death  (k)  ;  and  in  this  respect  the  law  was 
not  altered  by  the  Dower  Act.  But  the  widow's  ritiJif 
to  her  dower  was  enforceable  at  first  by  real  action  (x), 
and  afterwards  by  suit  in  equity  as  well(//),  and  can  now 
be  asserted  by  action  in  the  High  Court  of  Justice (^). 
Where  a  husband  has  died  after  the  year  1897,  leaving  a 
widow  entitled  to  dower  out  of  his  estates  in  fee  simple, 
she  must  of  course  seek  the  assignment  of  her  dower 
from  his  personal  rej)resentatives,  so  long  as  they  retain 
the  estates  at  law,  as  well  as  from  the  heir,  whose  bene- 
ficial title  is  not,  as  we  have  seen  (a),  divested.  Assign- 
ment of  dower  may  be  made  by  parol  only,  and  does  not 
require  a  deed  (b).  After  the  widow  has  entered  upon  the 
land  so  assigned  to  her,  she  becomes  seised  thereof  and 
acquires,  as  from  her  husband,  an  estate  for  life  therein 
Leases  by  as  tenant  in  dower  (c).  By  the  Settled  Estates  Act, 
dower  '"  1877,  every  tenant  in  dower  may  grant  the  same  leases 

as  a  tenant  by  the  curtes3%  or  other  tenant  for  life,  is 
thereby  empowered  to  grant  (J). 

{t)  IlcC/iarfu're.lS96.1L'h.9l2.  aLolished,    and    the    form    of   an 

(m)  Ante,    }».    315  ;    Co.     Lift.  action  for  dower  was  assimilated 

34  b,   37:  2  Black.  Comni.  135;  to   that    of    otlier   common    law 

H.v.  IiorthicealdBasseU,2B.kC.  actions;  stats.    3  &  4   Will.   IV. 

724,   728  ;  Broicn  v.  Meredith,  2  c.  27,  s.  36  ;  23  cV:  24  A'ict.  c.  126, 

Keen,  527  ;  see  Doe  d.  liidddl  v.  ss.  26,  27. 

Gwinndl.  1  Q.  B.  682,  692.  696  :  (?/)  1  Rop.  Husb.  &  Wife,  449  ; 

Manliallx.  Smith,  5  GitJ'.  37.     Of  Anderson  v.  Piijnct,  L.  R.  11  Ei). 

lands  let  for  a  term  of  years,  and  329,  8  Ch.  ISO.' 

of  an  nndivided  sliare  inlaml.lhe  (r)  See  E.  S.  C.  1883,  .App.  A. , 

widow  talces  a  third   jiart  of  the  Part  IH.,  s.  4. 

rents   and   iirolits   as   her   dower  («)  ^;j/c,  pp.  29,  74,  84.  85,  13], 

without  nnv  assifinment  ;  1   Rop.  137,  183,  187,  202,  214,  219. 

Hush.  &  Wife,  342,  343,  371.395  ;  {b)  Co.    Litt.    35    a;    Itowe   v. 

Williams  on  Settlements.  89.  '   Power,  2  Bos.  &  Pul.  iS\  R.  1,  34. 

{x)  1  Rop.  Husb.  .t  Wife,  429  [c)  Kop.   Hnsb.   &   AVife,    392, 

sq.       AVhen     real     actions    were  411,    416  ;    Williams    on    Settle- 

abclished   in   1833,  -writs  for  the  ments,  89. 

lecoveiy  of  dower  were  excepted  ;  (rf)  Stat.   40  <.t  41  A'^ict.  c.    18, 

but    in    1860    these   writs    were  s,  46.     See  ante,  p.  118,  u.  {in). 
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PART  II. 

OF   INCORPOREAL    HEREDETAMENTS. 


Our  attention  has  hitherto  been  directed  to  the  nature 
and  incidents  of  freehold  estates  in  land,  of  which  the 
tenant  has 'possession  As  has  been  already  explained  (a), 
such  estates  are  ranked  in  law  as  corporeal  heredita- 
ments, because  the  owner's  right  is  accompanied  with  the 
possession  of  a  tanp^ible  thing  ;  while  estates  in  or  rights 
over  land,  which  is  in  the  possession  of  another,  are 
termed  incorporeal,  as  being  mere  rights  or  bare  rights 
unaccompanied  with  the  possession  of  anything  tangible. 
Incorporeal  hereditaments  will  form  the  next  subjectfor 
our  consideration.  They  are  not  such  an  obvious  source 
of  fruitful  enjoyment  as  is  the  actual  occupation  of  land : 
but,  being  valuable  things,  they  are  included  in  property 
as  well  as  tangible  things  (b).  As  we  have  seen  (c),  there 
was  formerly  a  further  distinction  between  corporeal  and 
incorporeal  hereditaments  in  the  formalities  required 
for  their  transfer.  For  at  the  common  law  corporeal 
hereditaments  were  mainly  transferable  by  tiiat  livery 
of  seisin,  which  was  essential  to  a  feoffment ;  wherefore 
they  were  said  to  lie  in  livery.  While  incorporeal  here- 
ditaments, when  transferred  apart  from  the  possession 
of  land,  were  always  required  to  l)e  conveyed  by  the 
delivery  of  a  sealed  writing,  that  is,  by  deed(^/).  They 
were  therefore  said  to  lie  in  grant.  For  the  wovdp rant, 
though  it  comprehends  all  kinds  of  conveyances,  yet 


(a)  Antr,  ]).  30.  (c)  Ante,  ]>.  31. 

[b)  Ante,  p.  5.  [d]  Ante,  pp.  31.  1-13,  MO. 

W.R.P.  21 


ment. 
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more  strictly  and  properly  taken,  isaconveyance  by  deed 
New  enact-  only(r^).  But  as  we  have  seen  (/),  the  Ecal  Property 
Act  of  1845  provided  that  all  corporeal  hereditaments 
should  be  deemed  to  lie  in  grant  as  well  as  in  livery  {g) ; 
and  thus  made  them  transferable  by  deed  in  the  same 
manner  as  incorporeal  hereditaments.  There  is,  accord- 
inglj^  now  no  difference  between  these  two  classes  of 
property,  as  regards  means  of  conveyance.  But  the 
essential  distinction  between  rights  of  ownership  in 
possession  and  bare  rights  {li}  of  course  remains. 

(e)  Sliep.  Touch.  228.  (7)  Stat.  8  &  9  Vict.  c.  106,  s.  2. 

(/)  Ante,  ]).  201.  (>;)  Ajite,  p.  5. 
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CHAPTER  I. 

OF   A    REVERSION    AND    A   VESTED   REMAINDER. 

The  first  kind  of  incorporeal  hereditament  wliicli  we 
shall  mention  is  somewhat  of  a  mixed  nature,  being  at 
one  time  incorporeal,  at  another  not ;  and,  for  this  reason, 
it  is  not  usually  classed  with  those  hereditaments  which 
are  essentially  and  entirely  of  an  incorporeal  kind.  But 
as  this  hereditament  partakes,  during  its  incorporeal 
existence,  very  strongly  of  the  nature  and  attributes  of 
other  incorporeal  hereditaments,  particularly  in  its 
always  permitting,  and  generally  re(iuiring,  a  deed  of 
grant  for  its  transfer, — it  is  here  classed  with  such 
hereditaments.  It  is  called,  according  to  the  mode  of 
its  creation,  a  rcccrsion  or  a  rested  ri'))i<ii)i<le}'. 

If  a  tenant  in  fee  simple  should  grant  to  another 
person  a  lease  for  a  term  of  years,  or  for  life,  or  even 
if  he  should  grant  an  estate  tail,  it  is  evident  that  h.e 
will  not  thereby  dispose  of  all  his  interest;  for  in  each 
case,  his  grantee  has  a  less  estate  than  himself.  Accord- 
ingly, on  the  expiration  of  tlie  term  of  years,  or  on  the 
decease  of  the  tenant  for  life,  or  on  the  decease  of  the 
donee  in  tail  without  having  barred  his  estate  tail  and 
without  issue,  the  remaining  interest  of  the  tenant  in 
fee  will  rcrcrt  to  himself  or  his  heirs,  and  he  or  his  heir 
will  again  l)ecome  t(!nant  in  fee  simple  in  [)Ossession. 
The  smaller  estate  wliicl;  he  has  so  granted  is  called, 
during  its  continuance;,  the  particidar  I'siatr,  being  only  Particular 
a  [uirt,  ()!• /;(/r//(V(/'/,  of  the  (jslalc  in  fee(a).    And  (hiring 

(a)  2  Rlack.  Coiiiin.  105. 

:21— 2 
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Keveision. 


the  continuance  of  such  particular  estate,  the  interest 
of  the  tenant  in  fee  simple,  which  still  remains  undis- 
posed of — that  is,  his  present  estate,  in  virtue  of  which 
he  is  to  have  again  the  possession  at  some  future  time 
— is  called  his  i-rrcrsioii  (h). 


Remaiudci'. 


A  remainder 
arises  from 
express  grant. 


A  reversion 
on  a  lease 
for  j'ears 


may  be  con- 
veyed by 
feoffment  or 


If  at  the  same  time  with  the  grant  of  the  particular 
estate,  he  should  also  dispose  of  this  remaining  interest 
or  )-ev('rsion,  or  any  part  thereof,  to  some  other  person, 
it  then  changes  its  name,  and  is  termed,  not  a  reversion 
hut  a  remainder  {c).  Thus,  if  a  grant  be  made  by  A., 
a  tenant  in  fee  simple,  to  B.  for  life,  and  after  his 
decease  to  C.  and  his  heirs,  the  whole  fee  simple  of  A. 
will  be  disposed  of,  and  C.'s  interest  will  be  termed  a 
remainder,  expectant  on  the  decease  of  B.  A  remainder, 
therefore,  always  has  its  origin  in  express  grant:  a 
reversion  merely  arises  incidentally,  in  consequence  of 
the  grant  of  the  particular  estate.  It  is  created  simply 
l)y  the  law,  whilst  a  remainder  springs  from  the  act  of 
the  parties  ((7). 

1.  And,  first,  of  a  reversion.  If  the  tenant  in  fee 
simple  should  have  made  a  lease  merely  for  a  term  of 
years,  his  reversion  is  looked  on,  in  law,  precisely  as  a 
continuance  of  his  old  estate,  with  respect  to  himself 
and  his  heirs,  and  to  all  other  persons  but  the  tenant 
for  years.  The  owner  of  the  fee  simple  is  regarded  as 
having  simpl}'  placed  a  bailiff  on  his  property  (e);  and 
the  consequence  is,  that,  subject  to  the  lease,  the 
owner's  rights  of  alienation  remain  unimpaired,  and 
may  be  exercised  in  the  same  manner  as  before.  The 
feudal  possession  or  seisin  has  not  been  parted  with. 
And  a  conveyance  of  the  reversion  may,  therefore,  be 
made  by  a  feoffment  with  livery  of  seisin,  made  with 


(b)  Co.  Litt.  22  b,  142  b. 

(c)  Litt.  ss.  210,  217.  As  to 
tlie  origin  of  these  terms,  see 
1".  &  M.  Hist.  Eng.  Law,  ii.  21. 


((0  2  Black.  Comm.  163. 
(V)  Watk.   Descents,  103  (113. 
4th  ed.);  ante,  pp.  17,  18. 
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the  consent  of  the  tenant  for  years  (/')•    But,  if  this  mode 

of  transfer  should  not  be  thought  ehgdjle,  a  grant  l)y  by  deed  of 

deed  will  be  equally  efficacious.     For  the  estate  of  the  ff'-'^"*- 

grantor  is   strictly  incorporeal,  the  tenant  for  years 

having  the  actual  possession  of  the  lands  :  so  long, 

therefore,  as    such    actual    possession    continues,  the 

estate  in  fee  simple  is  strictly  an  incorporeal  reversion, 

which,  together  with  the  seisin  or  feudal  possession, 

may  be  conveyed  by  deed  of  grant  (//).     But,  if  the  a  reversion 

tenant  in  fee  simple  should  have  made  a  lease  for  life,  foviife 

he  must  have  parted  with  his  seisin  to  the  tenant  for 

life  ;  for  an  estate  for  life  is  an  estate  of  freehold,  and 

such   tenant  for  life  will,  therefore,  during   his   life, 

continue  to  be  the  freeholder,  or  holder  of  the  feudal 

seisin  (//).     No  feoffment  can  consequently  be  made  by 

the  tenant  in  fee  simple;  for  he  has  no  seisin  of  which 

to  make  livery.     His  reversion  is  hut  a  fragment  of  his 

old  estate,  and  remains  purely  incorporeal,  until,  by 

the  dropping  of  the  life  of  the  grantee,  it  sliall  again 

become  an  estate  in  possession.     Till  then,  that  is,  so 

long  as  it  remains  a  reversion  expectant  on  an  estate  of 

freehold,  it  can  only  be  conveyed,  like  all  other  incor-   must  be  con - 

11  Ti-  V        1  '  .- £  1      .  ■  1      veved  bvdccil 

})oreal  hereditaments  wlieii  apart  trom  what  iscorporeal,  ,)f„,..,„f 

by  a  deed  of  grant  (/). 

We  have  before  mentioned  (A),  that  in  the  case  of  a 
lease  for  life  or  gift  in  tail  made  by  a  tenant  in  fee 
simple,  a  tenure  is  created  between  tlie  parties,  the 
lessee  for  life  or  donee  in  tail  holding  his  estate  of  the 
freeholder  in  fee  as  lord.  So  in  the  case  of  a  lease  for  Tenure  of 
years,  the  lessee  u})on  entry  becomes  tenant  to  tlie 
lessor,  and  the  relation  of  the  one  to  the  otiier  is  also 
called  a  tenure  (/)  ;  although,  as  we  have  seen  (m),  this 

(/)  Co.  Litt.  48  1),  n.  (8).  (/)  Sliep.  Tourli.  -230. 

(r/)   Perkins,    s.    221;    J)or.    d.  (/.).//(/<•,  ]ii>.  107,  1 12. 

llVn;  V.  C'olf,  7  15.  A:  C.  243,  248  ;  (/)   Lilt.  .ss.   .'.8,    i:52,    UV,,   r.(i7 

(iii/c,  ]>]).  15(i,  19(5.  —572,  .")7t!,  .^77,   .".86,   .")5>0,  591  : 

(A)  Watk.  Descents,    109  (114,  Co.  Litt.  93  b. 
4th  oi.)  ;  anle,  pp.  63,  144.  (//i)  Jiilc,  i>p.  16—20.  23,  G4. 


1%H 
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relation  was  treated  as  lying  outside  the  law  of  free 
Fealty.  tenure.    Still  an  oath  of  fealt}^  has  always  heen  incident 

to  the  tenure  of  an  estate  for  years  as  to  that  of  a  free- 
hold estate  (»).  And  the  rent  reserved  on  a  lease  for 
Kent  service,  years  is  called  rent  service  equally  with  the  rent  due 
from  a  freeholder  to  his  lord  ;  and  it  is  recoverahle,  if  in 
arrear,  hy  the  same  remedy  of  distress,  which  the 
common  law  accorded  to  the  lords  of  freeholders  for 
enforcing  the  services  due  from  the  latter  (o).  As  we 
have  seen  (_/j),  the  oatli  of  fealt}'  is  now  never  exacted, 
and  a  rent  is  rarely  reserved  on  the  creation  of  an 
estate  for  life  or  in  tail ;  as  these  estates  usuall}'  arise 
under  family  settlements.  In  the  case  of  a  lease  for 
years,  however,  the  rent  which  may  be  reserved  is  of 
practical  importance.  Eent  service  is  so  called  in  order 
to  distinguish  it  from  other  kinds  of  rent,  to  be  spoken 
of  hereafter,  which  have  nothing  to  do  with  the  services 
anciently  rendered  by  a  tenant  to  his  lord.  It  consists 
usually,  but  not  necessarih%  of  money  ;  for  it  may  be 
rendered  in  corn,  or  in  anything  else.  Thus,  an  annual 
rent  of  one  peppercorn  is  sometimes  reserved  to  be  paid, 
when  demanded,  in  cases  where  it  is  wished  that  lands 
should  be  holden  rent  free,  and  yet  that  the  landlord 
should  be  able  at  any  time  to  obtain  from  his  tenant  an 
A  deed  acknowledgment  of  his  tenancy.     To  the  reservation  of 

formerly  uii-     ^  rent  service,  a    deed  was    formerly  not  absolutely 

necessary  to  '     ^  .  . 

the  reserva-      necessary  {q).     For,  although  the  rent  is  an  incorporeal 

tion  o  a  rent,   j^ereditament,  yet  the  law  considered  that  the  same 

ceremony,  by  which  the  nature  and  duration  of  the 

estate  were  fixed  and  evidenced,  was  sufficient  also  to 

Real  Property  ascertain  the  rent  to  be  paid  for  it.     But,  by  the  Eeal 

Act,  isi5.         Property  Act,  1845  (/),  it   is   provided    that  a  lease, 

required  by  law  to  be  in  writing,  of  any  tenements  or 

(»)  Bract,  lb.   80  a;   Litt.    ss.  {p)  Ante,  pp.  55,  108,  113. 

131,  132  ;  Co.  Litt.  67  b,  93  b.  (?)  Litt.  s.  214  ;  Co.  Litt.  143  a. 

{(>)  Litt.  ss.  58,  122,  213,  214  :  (r)  Stat.  8  &  9  Vict.  c.  106,  s.  3, 

Co.  Litt.  87  b,  142  a,   b,  148  a  :  repealing  stat.  7  &  8  Vict.  c.  76 

ante,  p.  66.  .s.  4,  to  the  same  effect. 
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hereditaments  shall  be  void  at  law,  unless  made  by  deed. 

In  every  case,  therefore,  where  the  Statute  of  Frauds  (s) 

has  required  leases  to  be  in  writing,  they  must  now  be 

made  by  deed.     But,  according  to  the  exception  in  that 

statute  (t),  where  the  lease  does  not  exceed  three  years 

from    the   making,  a  rent  of  two-thirds    of   the   full 

improved  value,  or  more,  may  still  be  reserved  b}'  parol 

merely.     Eent  service,  when  created,  is  considered  to  Rent  issues 

1)6  issuing  out  of  every  part  of  the  land  in  respect  of  part°onhe^ 

which  it  is  paid  (»)  ;  one  part  of  the  land  is  as  much  labels. 

subject  to  it  as  another.     The  common  law  remedy  of 

distress  for  the  recover}' of  rent  service  was  by  seizing  the  Distress. 

goods  of  the  tenant,  or  any  other  person,  found  on  any 

part  of  the  premises,  and  impounding  them,  as  a  pledge 

for  payment  (x).     But  the  sale  of  goods  distrained  for 

rent   was   authorized   by   a    statute   of   William  and 

Mary  (//).     This  remedy  for  the  recovery  of  rent  service 

belongs  to  tlie  landlord  of  common  right,  without  any 

express  agreement  (^). 


In  addition  to  the  remedy  by  distress,  there  is  usually  Condition  of 
contained  in  leases  a  condition  of  re-entry,  empowering 
the  landlord,  in  default  of  pa3anent  of  the  rent  for  a 
certain  time,  to  re-enter  on  the  premises  and  hold  them 
as  of  his  former  estate.  When  such  a  condition  is 
inserted,  the  estate  of  the  tenant,  whether  for  life  or 
years,  becomes  determinable  on  such  re-entry.     By  the 


re-entry. 


(s)  Stat.  29  Car.  II.  c.  3,  ante, 
p.  153. 

(<)  Sect.  2. 

{it)  Co.  Litt.  47  a,  142  a. 

(x)  Co.  Litt.  47  a;  3  iJlack. 
C'oniin.  6 — 14. 

(y)  Stat.  2  Win.  k.  Mary,  c.  5. 
The  landlord's  privilege  of  dis- 
tress Avas  lurtlier  extended  l>y 
stats.  8  Anne,  c.  14  ;  4  Geo.  II. 
c.  28  ;  11  Geo.  II.  c.  19  ;  3  &  4 
Will.  IV.  c.  42,  SS.37,  38  ;  Ukl5 
Vict.  e.  25,  a.  2.  I'.ut  later 
statutes  liave  restricted  the  rij^ht 
to   distrain    for   rent  ;  sea    stats. 


34  ct  35  Yiot.  c.  79,  ])rotectinf,' tlie 
goods  of  lodgers  ;  35  iV;  36  N'ict. 
e.  50,  protecting  railway'  rolling 
stock;  4t3  A:  47  Vict.  c.  61,  ."".s. 
44 — 55,  iiniiting  the  ngtit  to  dis- 
train ujion  agiicultural  Imldings  ; 
51  k  52  Vict.  c.  21,  gen.-rally 
amending  tlio  law  of  distress  for 
rent  ;  Woodfall,  Landlord  and 
Tenant,  Ch.  XL,  Utii  ed. 

{z)  Litt.  .ss.  213,  214.  It  must 
he  made  hit  ween  sunrise  and 
sunset :  Tiilton  v.  Dirrkf,b  H.  A:  N. 
647. 
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Deiuantl 
formerly 
reqiiireil 


Modem 
proceedings. 


,^' 


^ 


Y' 


common  law,  befoie  any  entiy  could  be  made  or  action 
brought  under  a  proviso  or  condition  for  re-entry  on  non- 
payment of  rent,  the  hmdlord  was  required  to  make  a 
demand,  upon  the  premises,  of  the  precise  rent  due,  at 
a  convenient  time  before  sunset  of  the  hist  day  wlien  the 
rent  could  be  paid  according  to  the  condition ;  thus,  if 
theproviso  were  for  re-entry  on  non-payment  of  the  rent 
by  a  space  of  thirty  days,  the  demand  must  have  been 
made  on  the  evening  of  the  thirtieth  day  (a).  But  now, 
by  an  Act  of  1852,  replacing  a  statute  of  George  11. ,  if 
half  a  year's  rent  be  due,  and  no  sufficient  distress  be 
found  on  the  premises  (h),  the  landlord  may,  at  the 
expiration  of  the  period  limited  by  the  proviso  for 
re-entry  (c),  recover  the  premises  by  action,  without  any 
formal  demand  or  entry  (d)  ;  but  all  proceedings  are  to 
cease  on  ])ayment  by  the  tenant  of  all  arrears  and  costs, 
at  any  time  before  the  trial  (c).  Formerly,  the  tenant 
might,  at  an  indefinite  time  after  he  had  been  ejected, 
have  filed  his  bill  in  the  Court  of  Chancery,  and  he  would 
have  been  relieved  by  that  Court  from  the  forfeiture  he 
had  incurred,  on  his  payment  to  his  landlord  of  all 
arrears  and  costs.  But  by  the  same  statutes  the  right 
of  the  tenant  to  apply  for  relief  in  equity  was  restricted 
to  six  calendar  months  next  after  the  execution  of  the 
judgmenton  the  ejectment  {/) ;  and  under  an  Act  of  1860, 
the  same  relief  was  allowed  to  be  given  by  the  Courts  of 
Law  ig).  And  if  the  landlord  recover  possession  of  the 
premises,  under  a  proviso  for  re-entry  on  non-payment 


{a)  Co.  Lilt.  201  b,  202  a ; 
1  Wms.  Siiund.  287,  ii.  (16)  ; 
Acocks  V.  FJnltq.s,  5  H.  &  N. 
183. 

(b)  See  Thomas  v.  Lulham, 
1895,  2  Q.  B.  400. 

(c)  2)oed.  Dixonv.  lioe,  7  C.B. 
134. 

(d)  Stat.  15  &  IS  Yict.  c.  76, 
s.  210,  re-enacting  stat.  4  Geo.  II. 
c.  28,  s.  2.  See^R.  S.  C.  1883, 
Ord.  II J.  r.  6. 


(f)  Stat.  15  &  16  Viet.  c.  76, 
s.  2i2,  re-enacting  stnt.  4  Geo.  II. 
c.  28,  s.  4.  An  undertenant  has 
the  same  privilege  ;  Docd.  Wyatt 
V.  Byi-on,  1  0.  B.  623. 

(/)  Stat.  4  Geo.  II.  c.  28,  s.  2, 
now  replaced  by  15  &  16  Viet, 
c.  76,  s.  210  ;  Bowser  v.  Colby, 
1  Hare,  109  ;  Slanlwpc  v.  Ha- 
wortk,  3  Times  L.  K.  34. 

[g)  Stat.  23  &;  24  Yict.  c.  126, 
s.  1. 
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of  rent,  by  entry  and  not  l)y  action  (h)  (in  which  case  he 

must  still  make  a  formal  demand  for  the  rent,  unless  he 

be  excused  from  doing  so  by  the  terms  of  the  proviso  (/) ), 

the  tenant  will  have  a  similar  right  to  relief  (A-).     In 

ancient  times,  also,  the  benefit  of  a  condition  of  re-entry   The  beuetit 

could  belong  only  to  the  landlord  and  his  heirs  ;  for  the  °l  ^  conihtioii 

'='    t. '  of  re-entry- 

law  would  not  allow  of  the  transfer  of  a  mere  conditional  formerly 

right  to  put  an  end  to  the  estate  of  another  (/)..  A  right 
of  re-entry  was  considered  in  the  same  light  as  the  right 
to  bringan  action  for  money  due  ;  which  right  in  ancient 
times  was  not  assignable.  This  doctrine  sometimes 
occasioned  considerable  inconvenience  ;  and  in  the  reign 
of  Henry  VIII.  it  was  found  to  press  hardly  on  the 
grantees  from  the  Crown  of  the  lands  of  the  dissolved 
monasteries.  For  these  grantees  were  of  course  unable 
to  take  advantage  of  the  conditions  of  re-entry,  which  the 
monks  had  inserted  in  the  leases  of  their  tenants.  A 
parliamentary  remedy  was,  therefore,  applied  for  the 
benefit  of  the  favourites  of  the  Crown  ;  and  the  oppor- 
tunity was  taken  for  making  the  same  provision  for  the 
public  at  large.  A  statute  was  accordingly  passed  (di),  Remedy  i>y 
which  enacts,  that  as  well  the  grantees  of  the  Crown  as  **^''^t"*^<^- 
all  other  persons  being  grantees  (»)  or  assignees,  their 
lieirs,  executors,  successors  and  assigns,  shall  have  the 
like  advantages  against  the  lessees,  by  entry  for  non- 
payment of  rent,  orfordoingof  waste,  or  otiier  forfeiture, 
as  the  lessors  or  grantors  themselves,  or  their  heirs  or 
successors,  might  at  any  time  have  had  or  enjoyed  ;  and 
this  statute  is  still  in  force.  It  is  also  provided  by  the  y^ 
Conveyancing  Act  of  1881,  with  regard  only  to  leases 


(/(,)  Ante,  p.  64.  (I)  Litt.  ss.  347,  348  ;  Co.  Litt. 

(i)  A  proviso    for  re-entry    on  26.5  a,  n.  (1). 
non-payment     of    rent     williout  (rii)  Stat.  32  Hen.  VIII.  c.  34; 
mnkinjf  any  demand  for  the  icnt  Co.  Litt.  21.')  a  ;  Jshnimml  v.  Old- 
is  lawful  ami  is  IVeiiueiitly  made  ;  know,  3  iM.  &  S.  3S2,  394. 
DoeiX.  Harris  V.  Masters,  2  15.  &  C.           (?()  A  les.sce  of  the  revei-sion  is 
490.  within  the  Act ;    H^'riijht  v.  Ihir- 

(k)  Howard  v.  Faii.sIinu-r.lS^r),  roiig/ics,  3  C.  li.  68.5. 
2  Ch.  .581. 
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\*v^> 


Kent  service 
l)asses  by 
grant  of  the 
reversion. 


Attornment. 


Fine. 


Attornment 
abolished. 


made  after  the  year  1881  (o),  that  every  condition  of 
re-entry  and  other  condition  contained  in  a  lease  shall  be 
incident  to  the  reversionary  estate  in  the  land,  and  shall 
be  capable  of  being  enforced  by  the  person  from  time  to 
time  entitled,  subject  to  the  term,  to  the  income  of  the 
land  leased.  The  landlord  may  also  sue  his  tenant 
personally  for  rent  due  to  him. 

Eent  service,  being  incident  to  the  reversion,  passesby 
a  grant  of  such  reversion  without  the  necessity  of  any 
express  mention  of  the  rent-  (p).  Formerly  no  grant 
could  be  made  of  any  reversion  without  the  consent  of 
ihe  tenant,  expressed  by  what  was  called  his  attoDiinent 
to  his  new  landlord  (q).  It  was  thought  reasonable  that 
a  tenant  should  not  have  a  new  landlord  imposed  upon 
him  without  his  consent ;  for,  in  early  times,  the  relation 
of  lord  and  tenant  was  of  a  much  more  personal  nature 
than  it  is  at  present.  The  tenant,  therefore,  was  able  to 
prevent  his  lord  from  making  a  conveyance  to  any  person 
whom  he  did  not  choose  to  accept  as  a  landlord  ;  for  he 
could  refuse  to  attorn  tenant  to  the  purchaser,  and 
without  attornment  the  grant  was  invalid.  The  land- 
lord, however,  had  it  always  in  his  power  to  convey 
his  reversion  by  the  expensive  process  of  a  ^fine  duly 
levied  in  the  Court  of  Common  Pleas  ;  for  this  method 
of  conveyance,  being  judicial  in  its  nature,  was  carried 
into  etfect  without  the  tenant's  concurrence ;  and  the 
attornment  of  the  tenant,  which  for  many  purposes  was 
desirable,  could  in  such  case  be  compelled  (r).  It  can 
easily  be  imagined,  that  a  doctrine  such  as  this  was  found 
inconvenient  when  the  rent  paid  by  the  tenant  became 
the  only  service  of  any  benetit  rendered  to  the  landlord. 
The  necessity  of  attornment  to  the  validity  of  the  grant 
of  a  reversion  was  accordingly  abolished  by  a  statute  of 


(o)  Stat,  ii  k  Ad  Vict.  c.  41, 
s.  10. 

{p)  Litt.  ss.  22S,  229,  572  ; 
Perk,  s,  113. 


(q)  Litt.  ss.  551,  567,  56S,  569. 
Co.  Litt.  309  a,  n.  (1). 
{)•)  Shep.  Touch.  254. 
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Anne  (.s).  But  the  statute  very  properlj'  provides  (0, 
that  no  tenant  shall  he  prejudiced  or  damaged  hy  pay- 
ment of  his  rent  to  the  grantor,  or  hy  hreach  of  any  con- 
dition for  non-payment  of  rent,  before  notice  of  the  grant 
shall  he  given  to  him  hy  the  grantee.  And  h}^  a  further 
statute  (n),  any  attornment  which  may  he  made  hy 
tenants  without  their  landlord's  consent,  to  strangers 
claiming  title  to  the  estate  of  their  landlords,  is  rendered 
null  and  void.  Nothing,  therefore,  is  now  necessary  for 
the  valid  conveyance  of  any  rent  service,  hut  a  grant  V)y 
deed  of  the  reversion,  to  which  such  rent  is  incident. 
When  the  conveyance  is  made  to  the  tenant  himself,  it 
is  called  a  release  (x) .  * 

The  doctrine,  that  rent  service,  heing  incident  to  the  Rent  fonnerl.v 
reversion,  always  follows  such  reversion,  formerly  gave  s^mcUou^of 
rise  to  the  curious  and  unpleasant  consequence  of  the  the  reversion. 
rent  being   sometimes   lost  when   the   reversion  was 
destroyed.     For  it  is  possible,  under  certain  circum- 
stances, that  an  estate  may  he  destroyed  and  cease  to 
exist.    For  instance,  supi)ose  A.  to  have  been  a  tenant 
of  lands  for  a  term  of  years,  and  B.  to  have  Ijeen  his 
undertenant  for  a  less  term  of  3'ears  at  a  certain  rent ; 
this  rent  was  an  incident  of  A.'s  reversion,  that  is,  of 
the  term  of  years  belonging  to  A.     If,  then,  A.'s  term 
should  by  any  means  have  been  destroyed,  the  rent  paid 
to  him  by  B.  would,  as  an  incident  of  such  term,  have 
been  destroyed  also.     Now,  by  the  rules  of  law,  a  con- 
veyance of  the  immediate  fee  simple  to  A.  would  at  once 
have  destroyed  his  term, — it  not  being  possible  tliat  the 
term  of  years  and  the  estate  in  fee  simple  should  subsist 
together.     In  legal  language  the  term  of  years  would 
have  been  merffed  in  the  larger  estate  in  fee  simple  ;  and   Merger, 
the  term  being  merged  and  gone,  it  followed  as  a  necessary 

(s)  stilt.  4  k  f)  Anne,  c.  3  (c.  16  (/)  Sect.  10. 

in    Rullhead),   s.    l».      See  J  Heart  (?<)  St.nt .  1 1  C.'o.  II.  c.  10,  s.  11. 

V.  Moorhouse,  9  Q.  B.    1).  366.  (x)  Ante,  p.  lUd. 
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Leases  sur- 
rendered in 
order  to  be 
1  cue  wed. 


Act,  1845. 


consequence,  tluit  all  its  incidents,  of  which  B.'s  rent 
was  one,  ceased  also(//).  This  unpleasant  result  A\as 
some  time  since  provided  for  and  ohviated  with  respect 
to  leases  surrendered  in  order  to  he  renewed, — the  owners 
of  the  new  leases  l)eino-  invested  with  the  same  right 
to  the  rent  of  undertenants,  and  the  same  remedy  for 
recovery  thereof,  as  if  the  original  leases  had  heen  kept 
on  foot(^).  But  in  all  other  cases  the  inconvenience 
continued,  until  a  remedj^  was  provided  hy  the  Act  to 
Ileal  Rx»perty  simplify  the  transfer  of  property  (a) .  This  Act,  however, 
was  shortly  afterwards  repealed  hy  the  Keal  Property 
Act,  1845  (b),  which  provides,  in  a  more  efticient  though 
somewhat  crabbed  clause  (c),  that,  when  the  reversion 
expectant  on  a  lease,  made  either  before  or  after  the 
passing  of  the  Act,  of  any  tenements  or  hereditaments 
of  any  tenure,  shall,  after  the  1st  of  October,  1845,  be 
surrendered  or  merge,  the  estate,  which  shall  for 
the  time  being  confer,  as  against  the  tenant  under  the 
same  lease,  the  next  vested  right  to  the  same  tenements 
or  hereditaments,  shall,  to  the  extent  and  for  the  purpose 
of  preserving  such  incidents  to  and  obligations  on  the 
same  reversion  as  but  for  the  surrender  or  merger  thereof 
would  have  subsisted,  be  deemed  the  reversion  expectant 
on  the  same  lease. 


A  remainder. 


No  tenure 
between  par- 
ticular tenant 
and  remain- 
derman. 


-1.  A  remainder  chiefly  differs  from  a  reversion  in  this^ 
— that  between  the  owner  of  the  particular  estate  and  the__ 
owner  of  the  remainder  (called  the  remainderman)  no 
tenure  exists.  They  both  derive  their  estates  from  the 
same  source,  the  grant  of  the  owner  in  fee  simple ;  and 
one  of  them  has  no  more  right  to  l^e  lord  than  the  other. 
But  as  all  estates  must  be  liolden  of  some  person, — in 
the  case  of  a  grant  of  a  particular  estate  with  a  remainder 


(?/)  Webb  V.  RtisscU,  3  T.  R. 
393,  1  P..  R.  7-25. 

{z)  Stat.  4  Geo.  II.  c.  28,  s.  6  ; 
3  Prest.  Coitv.  1-38  ;  Cousins  v. 
Phillips,  3    H.    &;    C.    892  ;    ex- 


tended to  Crown  lauds  bj*   stat. 
8  &  9  Vict.  c.  99,  s.  7. 

{a)  Stat.  7&8  Vict.  c.  76,  s.  12. 

(6)  Stat.  8  &  9  Vict.  c.  106. 

(c)  Sect.  9. 


ciirveutly. 
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in  fee  simple, — the  particular  tenant  and  the  remainder- 
man both  hold  their  estates  of  the  same  chief  lord  as 
their  grantor  held  before  (^0-  It  consequently  follows,  No  rent 
that  no  rent  service  is  incident  to  a  remainder,  as  it 
usually  is  to  a  reversion  ;  for  rent  service  is  an  incident 
of  tenure,  and  in  this  case  no  tenure  exists.  The  other 
point  of  difference  between  a  reversion  and  a  remainder 
we  have  already  noticed  (^),  namely,  that  a  reversion 
arises  necessarily- from  the  grant  of  the  particular  estate, 
being  simply  that  part  of  the  estate  of  the  grantor  which 
remains  undisposed  of,  but  a  remainder  is  always  itself 
created  by  an  express  grant. 

We  have  seen  that  the  powers  of  alienation  possessed  Powers  of 
by  a  tenant  in  fee  simple  enable  him  to  make  a  lease  for  •'^^'^^f^'on 
a  term  of  years,  or  for  life,  or  a  gift  in  tail,  as  well  as  to  cised  con- 
grant  an  estate  in  fee  simple.  But  tliese  powers  are  not 
simply  in  the  alternative,  for  he  may  exercise  all  these 
powers  of  alienation  at  one  and  the  same  moment ;  pro- 
vided, of  course,  that  his  grantees  come  in  one  atatime, 
in  some  prescribed  order,  the  one  waiting  for  liberty  to 
enter  until  the  estate  of  the  other  is  determined.  In 
such  a  case  the  ordinary  mode  of  conveyance  is  alone 
made  use  of;  and  until  the  passing  of  the  Eeal  Property 
Act,  1845  (,/'),  if  a  feoffment  should  have  been  employed, 
there  would  have  been  no  occasion  for  a  deed  to  limit  or 
mark  out  the  estates  of  those  wlio  could  not  have  imme- 
diate possession  (r/).  Tbe  seisin  would  ]iavel)een  delivered 
to  the  lirst  person  who  was  to  have  possession  (//) ;  and  if 
such  person  was  to  have  been  only  a  tenant  for  a  term 
of  years,  such  seisin  would  have  immediately  vested  in 
the  prescribed  owner  of  theih-st  estate  of  freehold,  whose 
bailiff'  the  tenant  for  years  is  accounted  to  Ik*",  l-'rom 
such  first  freeholder,  on  thedetermination  of  bis  estate. 

(fO  Litt.  s.  21.'^.  (q)  Litt.  .s.  CO  ;  Co.  I.itt.  ll.Tii. 

(c)  Aiitr,  p.  324.  (A)  Litt.  s.  60  ;  '2  Hlack,  Conim. 

(/)  Stat.   8  &  9  Vict.  o.  lOG,        107. 
s.  '.],  null',  p.  154. 
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Example. 


Words  nsed 
to  confer  a 
vested  re- 
mainder after 
a  life  interest. 


the  seisin,  Ijy  wliiitevenneans  vested  in  him,  will  devolve 
on  the  otlier  ^'rantees  of  freehold  estates  in  the  order  in 
which  their  estates  are  limited  to  come  into  possession. 
So  long  as  a  regular  order  is  thus  laid  down,  in  which 
the  possession  of  the  lands  may  devolve,  it  matters  not 
how  many  kinds  of  estates  are  granted,  or  on  how' many 
l)ersons  the  same  estate  is  bestowed.  Thus,  a  grant 
may  be  made  at  once  to  fifty  different  people  separately 
for  their  lives.  In  such  case  the  grantee  for  life  who  is 
first  to  have  the  possession  is  the  particular  tenant  to 
whom,  on  a  feoffment,  seisin  would  be  delivered,  and  all 
the  rest  are  remaindermen  ;  whilst  the  reversion  in  fee 
simple,  expectant  on  the  decease  of  them  all,  remains 
with  the  grantor.  The  second  grantee  for  life  has  a 
remainder  expectant  on  the  decease  of  the  first,  and  will 
be  entitled  to  possession  on  the  determination  of  the 
estate  of  the  first,  either  by  his  decease,  or  in  case  of 
his  forfeiture,  or  otherwise.  The  third  grantee  must 
wait  till  the  estate  both  of  the  first  and  second  shall 
have  determined  ;  and  so  of  the  rest.  The  mode  in 
which  such  a  set  of  estates  would  be  marked  out  is  as 
follows: — To  A.  for  his  life,  and  after  his  decease  to  B. 
for  his  life,  and  after  his  decease  to  C.  for  his  life,  and 
so  on.  This  method  of  limitation  is  quite  sufficient  for 
the  purpose,  although  it  by  no  means  expresses  all  that 
is  meant.  The  estates  of  B.  and  C.  and  the  rest  are 
intended  to  be  as  immediately  and  effectually  vested  in 
them  as  the  estate  of  A. ;  so  that  if  A.  were  to  forfeit 
his  estate,  B.  would  have  an  immediate  right  to  the 
possession  ;  and  so  again  C.  would  have  a  right  to  enter, 
whenever  the  estates  both  of  A.  and  B.  might  determine. 
But  owing  to  the  necessary  infirmity  of  language,  all 
this  cannot  be  expressed  in  the  limitations  of  every 
ordinary  deed.  The  words  "and  after  his  decease" 
are,  therefore,  considered  a  sufficient  expression  of  an 
intention  to  confer  a  vested  remainder  after  an  estate 
for  life.     In  the  case  we  have  selected  of  numerous 
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estates,  every  one  given  only  for  the  life  of  each  grantee, 
it  is  manifest  that  very  many  of  the  grantees  can  derive 
no  benefit ;  and  should  the  first  grantee  survive  all  the 
others,  and  not  forfeit  his  estate,  not  one  of  them  will 
take  anything.  Nevertheless  each  one  of  these  grantees 
has  an  estate  for  life  in  remainder,  immediately  vrated  a  vested  re- 
in him  ;  and  each  of  these  remainders  is  capable  of  being  be" "nveyecf 
transferred,  both  at  law  and  in  equitv,  by  a  deed  of  grant,  by  deed  of 
m  the  same  manner  as  a  reversion,  in  tlie  same  way, 
a  grant  may  be  made  of  a  term  of  years  to  one  person, 
an  estate  for  life  to  another,  an  estate  in  tail  to  a  third, 
and  last  of  all  an  estate  in  fee  simple  to  a  fourth  ;  and 
these  grantees  may  be  entitled  to  possession  in  any  pre- 
scribed order,  except  as  to  the  grantee  of  the  estate  in 
fee  simple,  who  must  necessarily  come  last ;  for  his 
estate,  if  not  literally  interminable,  yet  carries  with  it 
an  interminable  power  of  alienation,  which  would  keep 
all  the  other  grantees  for  ever  out  of  possession.  But 
the  estate  tail  may  come  first  into  possession,  then  the 
estate  for  life,  and  then  the  term  of  yeai's  ;  or  the  order 
may  be  reversed,  and  the  term  of  years  come  first,  then 
the  estate  for  life,  then  the  estate  tail,  and  lastly  the 
estate  in  fee  simple,  which,  as  we  have  said,  must  wait 
for  possession  till  all  the  others  shall  have  been  deter- 
mined. When  a  remainder  conies  after  an  estate  tail 
it  is  liable  to  be  barred  by  the  tenant  in  tail,  as  we  have 
already  seen.  This  risk  it  must  run.  But,  if  any  estate,  iioiinition  ui 
be  it  ever  so  small^is  always  ready,  from  its  connnence-  vomainllcr. 
ment  to  its  end,  to  come  into  possession  the  moment  the 
prior  Estates,  jjetheyjyhat  they  may,  happen  to  deter- 
mine,— it  is  then  a  rrstcd  rcmaimh'r,  anj  recognized  in 
law  as'an  estate  gran  table  by  deed  (/).  It  would  be  an 
estate  in  possession,  were  it  not  that  other  estates  have  a 
prior  claim;  and  their  priority  aloni'  ])OStpones,  or  per- 
haps may  entirely  prevent  possession  i)eing  taken  by  the 

(/)  Feanifi  0.   R.   216  ;  2  I'rest.  Al.st.  113  ;  Co.  Litt.  'ICyo  a.  n.  (2^; 
and  consider  ('ardigan.  v.  C'urzim  Ifuwc,  1901,  2  Ch.  471). 
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remainderman.  The  <i,iit  is  immediate  ;  l)nt  the  enjoy- 
ment must  necessarily  depend  on  the  determination 
of  the  estates  of  those  wlio  liave  a  prior  riglit  to  the 
possession. 


One  person 
may  have 
more  than 
one  estate. 


Kulc  in 
SlieUeif.-<  case. 


.^' 


Grantee  of  a 
feudal  estate 
regarded  as 
taking  only 
a  personal 
interest. 


In  all  the  cases  which  we  have  as  yet  considered, each 
of  the  remainders  has  belonged  to  a  different  person. 
No  one  person  has  had  more  than  one  estate.  A.,  B. 
and  C.  may  each  have  had  estates  for  life ;  or  the  one 
may  have  had  a  term  of  3'ears,  the  other  an  estate  for 
life,  and  the  last  a  remainder  in  tail  or  in  fee  simple. 
But  no  one  of  them  has  as  yet  had  more  than  one  estate. 
It  is  possible,  however,  that  one  person  may  have,  under 
certain  circumstances,  more  than  one  estate  in  the  same 
land  at  the  same  time, — one  of  his  estates  being  in 
possession,  and  the  other  in  remainder,  or  perhaps  all 
of  them  being  remainders.  The  limitation  of  a  re- 
mainder in  tail,  or  in  fee  simple  to  a  person  who  has 
already  an  estate  of  freehold,  as  for  life,  is  governed  by 
a  rule  of  law,  known  by  the  name  of  the  rule  in  Shelley's 
case, — so  called  from  a  celebrated  case  in  Lord  Coke's 
time,  in  which  the  subject  was  much  discussed  (^•), — 
although  the  rule  itself  is  of  very  ancient  date(/).  As 
this  rule  is  generally  supposed  to  be  highly  technical, 
and  founded  on  principles  not  easily  to  be  perceived,  it 
may  be  well  to  proceed  gradually  in  the  attempt  to 
explain  it.   j^h  Ojt^  ^  ^^^^^^^^  -^  /7Vi^#-6*o  '^•■^V^ 

We  have  seen  that,  according  to  feudal  law,  the 
grantee  of  an  hereditarj-  fief  was  considered  as  being 
entitled  during  personal  enjoyment  only,  that  is,  for 
his  life  ;  while  his  heir  was  regarded  as  having  been 
endowed  with  a  substantial  interest  in  the  land.  And 
these  conceptions  seem  to  have  been  imported  into 
English  law  along  with  the  principle  of  tenure  (//()•    In 


(/i)  SJhcllcijs   case,   1    Kep.    94, 
104. 

{/)  Y.B.lSEdw.  II.r.77,  tnuisi- 


lated  7  Man.  &  Gr.  941,  n.  (c) ;  38 
Edw.  III.  26  ;  40  Edw.  III.  9. 
(?h)  Ante,  p.  66. 
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early  times  after  the  Conquest  therefore,  if  a  grant  of 

land  were  made  to  a  man  and  his  heirs,  his  lieir,  on 

his  death,  became  entitled  ;  and  it  was  not  in  the  power 

of  the  ancestor  to  prevent  the  descent  of  his  estate 

accordingly.     He  could  not  sell  it  without  the  consent 

of  his  lord :  much  less  could  he  then  devise  it  by  his 

will.     The  ownership  of  an  estate  in  fee  simple  was 

then  but  little  more  advantageous  than  the  possession 

of  a  life  interest  at  the  present  day.     The  powers  of 

alienation  belonging  to  such  ownership,  together  with 

the  lial>ilities  to  which  it  is  subject,  have  almost  all 

))een    of  slow    and    gradual   growth,   as   has    already 

been  pointed  out  in  different  parts  of  the  preceding 

chapters  (n).     A  tenant  in  fee  simple  was,  accordingly, 

a  person  who  held  to  him  and  his  heirs ;  that  is,  the 

land  was  given  to  him  to  hold  for  his  life,  and  to  his 

heirs,  to  hold  after  his  decease.     It  cannot,  tlierefore, 

be  wondered  at,  that  a  gift,  expressly  in  these  terms, 

"  To  A.  for  his  life,  and  after  his  decease  to  his  heirs,"   'i'o  A.  for  his 

should  have  been  anciently  regarded  as  identical  with  a  ilisdeceasc  to 

gift  to  A.  and  his  h(urs,  that  is,  a  gift  in  fee  simple.   '"'^  •''^"''^• 

Kor,  if  such  was  the  law  formerly,  can  it  be  matter  of 

surprise  that  the  same  rule  should  have  continued  to 

prevail  up  to  the  present  time.     Such  indeed  has  been 

the  case.    Notwithstanding  the  vast  power  of  alienation 

now  possessed  by  a  tenant  in  fee  simple,  and  the  great 

liability  of  such  an  estate  to  involuntary  alienation  for 

the  purpose  of  satisfying  the  debts  of  the  present  tenant, 

the  same  rule  still  holds;  and  a  grant  to  A.  for  his  life. 

and  after  his  decease  to  his  heirs,  will  now  convey  to 

him  an  estate  in  fee  simple,  with  all  its  incidents  ;  and 

in  the  same  manner  a  grant  to  A.  for  his  life,  and  after 

his  decease  to  the  heirs  of  his  body,  will  now  convoy  to 

him  an  estate  tail  as  effectually  as  a  grant  to  him  and 

the  heirs  of  his  bod}-.    In  these  cases,  therefore,  as  well    NVonls  of 

liiuitation. 

()i)  Anfe,  pp.  65— 74,  80,  2t31  .«'/. 

w.R.P.  22 
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as  in  ordinary  limitations  to  A.  and  his  lieirs,  or  to  A. 
and  the  lieirs  of  his  hody,  the  words  Jwir^i  and  Jicir.H  of 
liis  hudji  are  said  to  be  words  of  Umitation  ;  that  is, 
words  which  limit  or  mark  out  the  estate  to  be  taken 
by  the  grantee  (o).  At  the  present  day,  when  the  heir 
is  perhaps  the  last  person  likely  to  get  the  estate,  those 
words  of  limitation  are  regarded  simply  as  formal  means 
of  conferring  powers  and  privileges  on  the  grantee — as 
mere  technicalities  and  nothing  more.  But,  in  ancient 
times,  these  same  words  of  limitation  really  meant  what 
they  said,  and  gave  the  estate  to  the  heirs,  or  the  heirs 
of  the  body  of  the  grantee,  after  his  decease,  according 
to  the  letter  of  the  gift.  The  circumstance,  that  a 
man's  estate  was  to  go  to  his  heir,  was  the  very  thing 
which,  afterwards,  enabled  him  to  convey  to  another  an 
estate  in  fee  simple  (jj).  And  the  circumstance,  that  it 
was  to  go  to  the  heir  of  his  body,  was  that  which  alone 
enabled  him,  in  after  times,  to  bar  an  estate  tail  and 
dispose  of  the  lands  entailed  by  means  of  a  common 
recovery. 

Having  proceeded  thus  far,  we  have  already  mastered 

Eule  iu  the  first  branch  of  the  rule  in  Slielley's  case,  namely, 

af'to^^estater'  ^^^^^  which  relates  to  estates  in  possession.     This  part 

in  possession,    of  the  rule  is,  in   fact,  a   mere   enunciation   of   the 

proposition  alread}'  explained,  that  when  the  ancestor, 

by  any  gift  or  conveyance,  takes  an  estate  for  life,  and 

in  the  same  gift  or  conveyance,  an  estate  is  immediately 

limited  to  his  heirs  in  fee  or  in  tail,  the  words  "  to  his 

heirs"  are  words  of  limitation  of  the  estate  of   the 

ancestor.     Suppose,  however,  that  it  should  ancientl}^ 

have  been  wished  to  interpose  between  the  enjoyment 

of  the  lands  by  the  ancestor  and  the  enjo3'mentby  the 

heir,  the  possession  of  some  other  party  for  some  limited 

estate,  as  for  his  own  life.     Thus,  let  the  estate  have 


As  to  estates 
in  remainder. 


(o)  See    ante,    pp.    1-A5 — 147 
Perrin  v.  Blake,  ante,  j).  246. 


{p)  Ante,  p.  69. 
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been  given  to  A.  and  his  heirs,  but  with  a  vested  estate 
to  B.  for  his  own  Hfe,  to  take  effect  in  possession  next 
after  the  decease  of  A. — thus  suspending  the  enjoyment 
of  the  hinds  by  the  lieir  of  A.,  until  after  the  determina- 
tion of  the  Hfe  estate  of  B.  In  such  a  case  it  is  evident 
that  B.  Avould  have  had  a  vested  estate  for  his  Hfe,  in 
remainder,  expectant  on  the  decease  of  A.  ;  and  the 
manner  in  which  such  remainder  would  have  been 
limited,  would,  as  we  have  seen  (q),  have  been  to  A. 
for  his  life,  and  after  his  decease  to  B.  for  his  life. 
The  only  question  then  remaining  would  be  as  to  the 
mode  of  expressing  the  rest  of  his  intention,— namely, 
that,  subject  to  B.'s  life  estate,  A.  should  have  an 
estate  in  fee  simple.  To  this  case  the  same  reasoning 
applies,  as  we  have  already  made  use  of  in  the  case  of 
an  estate  to  A.  for  his  life,  and  after  his  decease  to  his 
heirs.  For  an  estate  in  fee  simple  is  an  estate,  by  its 
very  terms,  to  a  man  and  his  heirs.  But,  in  the  present 
case,  A.  would  have  already  had  liis  estate  given  him 
by  the  lirst  limitation  to  himself  for  his  life  ;  nothing, 
therefore,  would  remain  but  to  give  the  estate  to  his 
heirs,  in  order  to  complete  the  fee  simple.  The  last 
remainder  would,  therefore,  be  to  the  heirs  of  A. ;  and 
the  limitations  would  run  thus:  "To  A.  for  his  life, 
and  after  his  decease  to  B.  for  his  life,  and  after  his 
decease  to  the  heirs  of  A."  The  heir,  in  this  case, 
would  not  have  taken  any  estate  independently  of  his 
ancestor,  any  more  than  in  the  conniioii  Hmitation  to 
A.  and  his  heirs  :  the  heir  would  have  claimed  the 
estate  only  by  its  descent  from  his  ancestor,  who  had 
previously  enjoyed  it  during  his  life  :  and  the  inter- 
position of  the  estate  of  B.  would  have  merely  post- 
poned that  enjoyment  by  the  heir,  which  would  other- 
wise have  been  immediate.  But  we  have  seen  that  the 
very  circumstance  of  a  man's  having  an  estate  which  is 
to  go  to  his  heir  will  now  give  him  a  power  of  alienation 

{q)  Ante,  p.  331. 
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either  by  deed  oi"  will,  and  enable  him  altogether  to 
defeat  his  heir's  expectations.  And,  in  a  case  like  the 
present,  the  same  privilege  will  now  be  enjoyed  by  A. ; 
for,  whilst  he  cannot  b}^  any  means  defeat  the  vested 
remainder  belonging  to  B.  for  his  life,  he  may,  subject 
to  B.'s  life  interest,  dispose  of  the  whole  fee  simple  at 
his  own  discretion.  A.  therefore  will  now  have  in  these 
lands,  so  long  as  B,  lives,  two  estates,  one  in  possession 
and  the  other  in  remainder.  In  possession  A.  has, 
with  regard  to  B.,  an  estate  only  for  his  own  life.  In 
remainder,  expectant  on  the  decease  of  B.,  he  has,  in 
consequence  of  his  life  interest  being  followed  by  a 
limitation  to  his  heirs,  a  complete  estate  in  fee  simple. 
The  right  of  B.  to  the  possession,  after  A.'s  decease, 
is  the  only  thing  which  keeps  the  estate  apart,  and 
divides  it,  as  it  were,  in  two.  If,  therefore,  B.  should 
die  during  A.'s  life,  A.  will  be  tenant  for  his  own  life 
with  an  immediate  remainder  to  his  heirs ;  in  other 
words,  he  will  be  tenant  to  himself  and  his  heirs,  and 
will  enjoy,  without  any  interruption,  all  the  privileges 
belonging  to  a  tenant  in  fee  simple. 

By  a  parity  of  reasoning  a  similar  result  would  follow, 
Eemaindcrto  if  the  remainder  were  to  the  heirs  of  the  body  of  A., 
*|^®  b"d^  ^^  ^^'  ^^^  ^^  estate  in  tail,  instead  of  an  estate  in  fee  simple. 
The  limitation  to  the  heirs  of  the  body  of  A.  would 
coalesce,  as  it  is  said,  with  his  life  estate,  and  give  him 
an  estate  tail  in  remainder,  expectant  on  the  decease  of 
B. ;  and  if  B.  were  to  die  during  his  lifetime,  A.  would 
become  a  complete  tenant  in  tail  in  possession. 

Any  mimber         The  example  we  have  chosen,  of  an  intermediate 

of  estates  may  ggt^te  to  B.  for  life,  is  founded  on  a  principle  evidently 

interpose.  ,  ^_  ^  _         '' 

applicable  to  any  number  of  intermediate  estates,  inter- 

jjosed  between  the  enjoyment  of  the  ancestor  and  that 

of  his  heir.     Nor  is  it  at  all  necessary  that  all  these 

estates  should  be  for  life  only  ;  for  some  of  them  may 
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be  larger  estates,  as  estates  in  tail.     For  instance,   intermediate 

suppose  lands  given  to  A.  for  his  life,  and  after  his 

decease  to  B.  and  the  heirs  of  his  body,  and  in  default 

of  such  issue  (which  is  the  method  of  expressing  a 

remainder  after  an  estate  tail),  to  the  heirs  of  A.     In 

this  case  A.  will  have  an  estate  for  life  in  possession, 

with  an  estate  in  fee  simple  in  remainder,  expectant  on 

the  determination  of  B.'s  estate  tail.     An  important  Example. 

case  of  this  kind  arose  in  the  reign  of  Edward  III.  (;•). 

Lands  were  given  to  one  John  de  Sutton  for  his  life, 

the  remainder,  after  his  decease,  to  John  his  son,  and 

Eline,  the  wife  of  John  the  son,  and  the  heirs  of  their 

bodies  ;  and  in  default  of  such  issue,  to  the  right  heirs 

of  John  the  father.     John  the  father  died  first ;  then, 

John  and  Eline  entered  into  possession.     John  the  son 

then  died,  and  afterwards  Eline  his  wife,  without  leaving 

any  heir  of  her  body.     E.,  another  son,  and  heir  at  law 

of  John  de  Sutton,  the  father,  then  entered.     And  it 

was  decided  by  all  the  Justices  that  he  was  liable  to  pay 

a  relief  (s)  to  the  chief  lord  of  the  fee,  on  account  of  the 

descent  of  the  lands  to  himself  from  John  the  father. 

Thorpe,  who  seems  to  have  been  a  judge,  thus  explained 

tlie  reason  of  the  decision : — "  You  are  in  as  heir  to 

your  father,  and  your  brother  [father '?j  had  the  freehold 

before;  at  which  time,  if  John  his  son  and  Eline  had 

died  [without  issuej  in  his  lifetime,  he  would  have  been 

tenant  in  fee  simple." 

Tbe  same  princii)les  will  ap))ly  where  tiie  first  estate   Where  the 

i.  1   ./  tirsl  estate  !:■< 

is  an  estate  in  tail,  instead  of  an  estate  for  life.     Thus,  ;ui  estate  tail, 
suppose  lands  to  be  given  to  A.  and  the  heirs  nuile  of 
his  body  begotten,  and  in  default  of  such  issue,  to  the 
heirs  female  of  his  body  begotten  (/).     Here,  in  default 
of  male  heirs  of  the  body  of  A.,  tbe  heirs  female  will 

(/■)  J'rorost.   of  Jli'irrlci/n   case,  (v)  AiUr,  ]i.  47. 

Y.    H.   4(t    K(l\v.    111.    '.»!     .Si-e    1  (0  Litt.  s.  719  ;  Co.  Lilt.  37tl1). 

Prcst.  Estates,  304. 
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inherit  from  their  ancestor  the  estate  iu  tail  female, 
which  by  the  gift  had  vested  in  him.  There  is  no  need 
to  repeat  the  estate  which  the  ancestor  enjoys  for  his 
Hfe,  and  to  Hmit  the  lands,  in  default  of  heirs  male,  to 
him  and  to  the  heirs  female  of  his  body  begotten.  This 
part  of  his  estate  in  tail  female  has  been  already  given 
to  him  in  Hmiting  the  estate  in  tail  male.  The  heirs 
female,  being  mentioned  in  the  gift,  will  be  supposed  to 
take  the  lands  as  heirs,  that  is,  by  descent  from  their 
ancestor,  in  whom  an  estate  in  tail  female  must  conse- 
quently be  vested  in  his  lifetime.  For  the  same  rule, 
founded  on  the  same  principle,  will  apply  in  every 
Rule  in^  instance ;  and  this  rule  is  no  other  than  the  rule  in 

SJielley's  case,  which  lays  it  down  for  law,  that  when 
the  ancestor,  hj  any  gift  or  conveyance,  takes  an  estate 
of  freehold,  and,  in  the  same  gift  or  conveyance,  an 
estate  is  limited,  either  mcdiairhi  or  immediatcJri,  to  his 
0  heirs  in  fee  or  in  tail,  the  words  "  the  heirs  "  are  words 

of  limitation  of  the  estate  of  the  ancestor.  The  heir,  if 
he  should  take  any  interest,  must  take  as  heir  b}' 
descent  from  his  ancestor  ;  for  he  is  not  constituted,  by 
the  words  of  the  gift  or  convej^ance,  o,  purchaser  oi  any 
separate  and  independent  estate  for  himself. 

Ancestor  need  The  rule,  it  will  be  observed,  requires  that  an  estate 
""tate^fox'Tiie  ^^  freehold  merely  should  be  taken  by  the  ancestor,  and 
whole  of  his  not  necessarily  an  estate  for  the  whole  of  his  own  life  or 
in  tail.  In  the  examples  we  have  given,  the  ancestor 
has  had  an  estate  at  least  for  his  own  life,  and  the 
enjoyment  of  the  lands  by  other  parties  has  postponed 
the  enjoyment  b}^  his  heirs.  But  the  ancestor  himself, 
as  well  as  his  heirs,  ma}''  be  deprived  of  possession  for  a 
time  ;  and  yet  an  estate  in  fee  simple  or  fee  tail  may  be 
effectually  vested  in  the  ancestor,  subject  to  such  depri- 
vation. For  instance,  suppose  lands  to  be  given  to  A., 
a  widow,  during  her  life,  provided  she  continue  a  widow 
and  unmarried,  and  after  her  marriage,  to  B.  and  his 


life 
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heirs  during  her  hfe,  and  after  her  decease,  to  her  heirs. 
Here,  A.  has  an  estate  in  fee  simple,  sul)ject  to  the 
remainder  to  B.  for  her  hfe,  expectant  on  the  event  of 
her  marrying  again  (?t).  For  to  apply  to  this  ease  the 
same  reasoning  as  to  the  former  ones,  A.  has  still  an 
estate  to  her  and  to  her  heirs.  She  has  the  freehold 
or  feudal  possession,  and,  after  her  decease,  her  heirs 
are  to  have  the  same.  It  matters  not  to  them  that  a 
stranger  may  take  it  for  a  while.  The  terms  of  the 
gift  declare  that  what  was  once  enjoj^ed  by  the  ancestor 
shall  afterwards  be  enjoyed  by  the  heirs  of  such  ancestor. 
These  very  terms  then  make  an  estate  in  fee  simple, 
with  all  its  incidental  powers  of  alienation,  controlled 
only  by  the  rights  of  B.  in  respect  of  the  estate  conferred 
on  him  b}''  the  same  gift. 

But  if  the  ancestor  should  take  no  estate  of  freehold  Where  the 
under  the  gift,  but  the  land  should  be  granted  only  to  no'State*'?' 
his  heirs,  a  very  different  effect  would  be  produced.  In  freehold, 
such  a  case  a  most  material  part  of  the  delinition  of  an 
estate  in  fee  simple  would  be  wanting.  For  an  estate 
in  fee  simple  is  an  estate  given  to  a  man  and  his  heirs, 
and  not  meiely  to  the  heirs  of  a  man.  The  ancestor,  to 
whose  heirs  the  lands  were  granted,  would  accordingly 
take  no  estate  or  interest  by  reason  of  the  gift  to  his 
heirs.  But  the  gift,  if  it  should  ever  take  effect,  would 
be  a  future  contingent  estate  for  tlie  person  who,  at  the 
ancestor's  decease,  should  answer  the  description  of 
heir  to  his  freehold  estates.  The  gift  would  accord- 
ingly fall  within  the  class  of  future  estates,  of  which 
an  explanation  is  endeavoured  to  be  given  in  tlie  next 
chapter  (.r). 


(u)   Cin-tix  v.  I'rirr,  1-2  Xi-s.^'-K  tliat  given    l>y    Mv.    Wiitkiiis    in 

(of)  Tlie   jnost    concise    iiccount  liis     J'lssay       i>n      the       Law     of 

of    the    nile     in     Slicl/qi's    case,  DesciMits,   pp.    1,'>4   sij.  (191,    4tli 

togethfr  with  thp   ]iiiiicipMl    (lis-  cd.). 

tinctioiis    wliicli    it,    iiivolvrs,    is 
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Devolution  on 
death  of 
reversion  or 
remainder 
in  fee. 


Estates  tail 
in  remainder. 


A  reversion  or  vested  remainder  in  fee  simple  is 
alienable,  during  the  continuance  of  the  particular 
estate,  not  only  bv  deed  of  grant  0/),  but  also  b}^  will  (z) ; 
and  if  the  reversioner  or  remainderman  or  his  heir 
should  die  intestate,  the  reversion  or  remainder  would 
descend  to  the  heir  of  the  last  purchaser  (a)  in  the  same 
manner  as  an  estate  in  fee  simple  in  possession  (h).  On 
the  death  after  the  j-ear  1897  of  a  reversioner  or  re- 
mainderman entitled  in  fee  simple,  his  estate  vests,  not- 
withstanding any  testamentary  disposition,  in  his  exe- 
cutors or  administrator  in  trust,  subject  to  the  payment 
of  his  debts  (c)  and  testamentary  or  administration  ex- 
penses, for  the  heir  or  devisee,  as  in  the  case  of  a  fee 
simple  in  possession  (d).  As  we  have  seen  (e),  an  estate 
tail  in  remainder  cannot,  as  a  rule,  be  barred  without 
the  consent  of  the  protector  of  the  settlement ;  it  is  not 
devisable,  and  it  descends  in  the  same  manner  as  an 
estate  tail  in  possession  (/). 


{y}  Ante,  pp.  31,  32,  143.  149, 
321,  325,  335. 

(z)  Ante,  p.  238  ;  1  Jarm.  Wills, 
46  sq.,  653  sq.,  4th  ed.  ;  48  sq., 
015  sq.,  5th  ed. 

(«)  In  the  case  of  a  remainder, 
the  original  grantee  in  remainder 
is  of  course  the  purchaser  ;  see 
ante,  pp.  221—223,  332. 

[b)  Ante,  pp.  213—236.  As  to 
the  descent  of  a  reversion  or  re- 
mainder in  fee  before  the  Iidierit- 
ance  Act,  1833,  see  Williams  on 


Seisin,  67  sq. 

(c)  A  reversion  or  remainder 
in  fee  was  made  assets  for  pay- 
ment of  the  deceased  owner's 
debts  by  stat.  3  &  4  Will.  lY. 
c.  104.  equally  with  his  fee 
simjile  estates  in  possession  ; 
ante,  p.  275  ;  jjost.  Part  JI..  Ch.  iv. 

{(l)  Ante,  pp.  29,  57,  74',  84,  85, 
109,  131,  137,  183,  187,  202,  214, 
219,  252,  282,  311. 

(c)  A7i(c,  pp.  101—103. 

{/■)  Aiitc.  pp.  105,  108,  220. 


(  3«  )  ^^^^  ^^ 

J- 


i}^ 


CHAPTER   II. 

OF   A    CONTINGENT   REMAINDER. 

Hitherto  we  have  observed  a  veiy  extensive  power  of 
jilienation  possessed  by  a  tenant  in  fee  simple.  He  might 
make  an  immediate  grant,  not  of  one  estate  merely,  or 
two,  but  of  as  many  as  he  might  please,  provided  he 
ascertained  the  order  in  which  his  grantees  were  to  take 
possession  {a).  This  power  of  alienation,  it  will  be 
■observed,  might  in  some  degree  render  less  easy  the 
alienation  of  the  land  at  a  future  time ;  for  it  is  plain 
that  no  sale  could  be  made  of  an  unincumbered  estate 
in  fee  simple  in  the  lands,  unless  every  owner  of  each  of 
these  estates  would  concur  in  the  sale,  and  convey  his 
individual  interest,whetlier  he  were  the  particular  tenant, 
or  the  owner  of  anyone  of  the  estates  in  remainder  {}>). 
But  if  all  these  owners  were  to  concur,  a  valid  con- 
veyance of  an  estate  in  fee  simple  could  at  any  time  be 
made.  The  exercise  of  the  power  of  alienation  in  the  Vestc.i  re 
creation  of  vested  remainders,  did  not,  therefore,  with 
<lraw  the  land  for  a  moment  from  that  constant  liability  i:>"'l  inalien- 
to  complete  alienation,  which  it  has  been  the  sound 
policy  of  modern  law  as  much  as  ])ossible  to  encourage. 

But,  great  as  is  the  power  thus  possessed,  the  law 
has  granted  to  a  tenant  in  fee  simple,  and  to  every  other 
■owner  to  the  extent  of  his  estate,  a  greater  power  still. 
For,  it  enables  him,  under  certain  restrictions,  to  grant  Fuime 
-estates  to  commence  in  interest,  aiul  not  in  possession 
.merely,  at  a  future  linu!.     So  that  (huMiig  the  [teriod 

((/,)  Jntf.  YY.  :5:i:5-:j:iO.  (/»)  i^ac  nnl<\  j..  117. 


iiiaindcrs  did 
t  render  tlie 


t'siatcs. 
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Two  kinds. 


which  may  elapse  before  the  commencement  of  suclt 
estates,  tlie  land  may  be  withdrawn  from  its  former 
liability  to  complete  alienation,  and  be  tied  up  for  the 
benefit  of  those  who  may  become  the  owners  of  such 
future  estates.  The  power  of  alienation  is  thus  allowed 
to  be  exercised  in  some  degree  to  its  own  destruction. 
For,  till  such  future  estates  come  into  existence,  they 
may  have  no  owners  to  convey  them.  Of  these  future 
estates  there  are  two  kinds,  a  contingent  remainder,  and 
an  executoi-X-i^^srest.  The  former  is  allowed  to  be 
created  by  any  mode  of  conveyance.  The  latter  can 
arise  only  by  the  instrumentality  of  a  wall,  or  of  a  use 
executed,  or  made  into  an  estate  by  the  Statute  of  Uses. 
The  nature  of  an  executory  interest  will  be  explained  in 
the  next  chapter.  The  present  will  be  devoted  to  con- 
tingent remainders  (r). 


Contingeut 

remainders 

were 

anciently 

illegal. 


The  simplicity  of  the  common  law  allowed  of  the 
creation  of  no  other  estates  than  particular  estates,, 
followed  by  the  vested  remainders,  which  have  already 
occupied  our  attention.  A  contingent  remainder — a  re- 
mainder not  vested,  and  which  never  might  vest — was 
long  regarded  as  illegal.  Down  to  the  reign  of  Henry  YI. 
not  one  instance  is  to  be  found  of  a  contingent  remainder 
being  held  valid  (c?).  The  early  authorities  on  the  contrary 
are  rather  opposed  to  such  a  conclusion  (r).     And,  at  a 


(c)  Contingent  remainders  were 
abolished  by  stat.  7  &  8  A'ict. 
c.  76,  s.  8,  but  were  revived  bv 
Stat.  8  .t  9  Vict,  c  106,  s.  1,  by 
wliicli  the  former  Act,  so  far  ns  it 
abolished  contingent  remainders, 
was  repealed  as  from  the  time  of 
its  taking  effect. 

(d)  The  reader  .shonld  be 
informed  that  this  assertion  is 
grounded  only  on  the  author's 
researches.  The  general  oy)inion 
appears  to  be  in  favour  of  the 
antiquity  of  contingent  re- 
mainders. See  Third  Report  of 
Ke;il     Property     Commissioners, 


p.  23  ;  1  Steph.  Com.  615,  n.  (c),. 
8th  ed.  And  an  attempt  to  create 
a  contingent  remainder  appears 
in  an  undated  deed  in  ]\Iad.  Form. 
Angl..  Xo.  535.  p.  305.  See,  too. 
Bract,  fo.  13  a;  Fleta.  fo.  179  ; 
Britton  (ed.  Nichols)  i.  231  and 
n.  (^•).  and  Introd.  Ix. — Ixiii. 

(e)  Y.  B.  11  Hen.IV.74.pl.  14  ; 
in  which  case  a  remaiuder  to 
the  right  heirs  of  a  man  vJin 
was  dead  before  the  remairuler 
was  limited,  was  held  to  vest 
by  purcha.se  in  tlie  person  who> 
was  heir.  But  it  was  said  by 
Hankey,  J.,   that  if  a  gift  were- 
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hiter  period,  the  authority  of  Littleton  is  express  (/), 

that  every  remainder,  which  ]:)eginneth  by  a  deed,  must 

be  in.  him  to  whom  it  is  limited,  before  livery  of  seisin 

is  made  to  him  who  is  to  have  the  immediate  freehold. 

It  appears,  however,  to  have  been  adjudged,  in  the  reign 

of  Henry  YI.,  that  if  land  be  given  to  a  man  for  his  life, 

with  remainder  to  the  right  heirs  of  another  ivJio  in  liriiuj, 

and  who  afterwards  dies,  and  then  the  tenant  for  life 

dies,  the  heir  of  the  stranger  shall  have  this  land;  and 

yet  it  was  said  that,  at  the  time  of    the   grant,  the 

remainder  was  in  a  manner  void  (7).     This  decision 

ultimately  j^revailed.    And  the  same  case  is  accordingly  Gift  to  a.  for 

put  by  Perkins,  who  lays  it  down,  that  if  land  be  leased  nmimier  to' 

to  A.  for  life,  the  remainder  to  the  right  heirs  of  J.  S.,  tiie  right  heirs 

who  is  alive  at  the  time  of  the  lease,  this  remainder  is 

good,  because  there  is  one  named  in  the  lease  (namely, 

A.  the  lessee  for  life),  who  may  take  immediately  in  the 


made  to  one  for  his  life',  Avith 
I'eniaiiuler  to  the  right  heirs  of  a 
man  v-ho  iras  Uvinri.  the  remainder 
would  lie  void,  because  tlie  fee 
ought  to  pass  immediately  to 
him  to  ■\vliom  it  was  limited. 
Note,  also,  that  in  Mimdeville's 
lase  (Co.  Lift.  26  b),  which  is  an 
ancient  case  of  the  heir  of  the 
body  taking  by  purchase,  the 
ancestor  was  dead  at  the  time  ot 
the  gift.  Tlie  cases  of  rents  arc 
not  ap]iosit(!,  as  a  diversity  was 
long  taken  between  a  grant  of  a 
lent  and  a  conveyance  of  tlie 
freehold.  The  decision  in  II. 
7  Hen.  IV.  6  b,  pi.  2,  cited  in 
.■4rchc/s  case  (1  Rep.  (iii  b),  was 
on  a  case  of  a  rent-charge.  The 
authority  of  ?.  11  Rich.  II.  Fitz. 
Abr.  tit.  Detinue,  46,  whicli  is 
'•iteii  in  ylrc/icr's  case  (1  Rep. 
•  )7  a),  ami  in  t'/uid/ci(j/i's  rase 
(1  Rep.  135  b),  as  well  as  in  the 
margin  of  Co.  Litt.  378  a,  is 
meicly  a  statement  by  the  judge 
of  the  ()pini(Ui  of  tlie  counsel 
Mgiiiii.st  whom  tlie  decision  was 
made.  It  runs  as  follows: — 
'■Cliciton  to  Rykhil  -You  think 
{^roiis  qiiidcs)    that    inasmuch    as 


A.  S.  was  living  at  the  time  ol 
the  remainder  being  limited, 
that  if  he  was  dead  at  the  time 
of  the  remainder  falling  in,  and 
had  a  right  heir  at  tiie  time  of 
the  remainder  falling  in,-  that 
the  remainder  would  be  good 
enough  '{  Rykhil — Yes,  Sir. — 
Ami  afterwards  in  Trinity  Term, 
judgment  was  given  in  favour  of 
Wad  [tlie  oj'posite  counselj  : 
quod  notcc  bene." 

\i  is  curious  that  so  much 
]iains  should  have  been  taken  by 
modern  lawyers  to  ex])lain  the 
reasons  why  a  remainder  to  tlie 
heirs  of  a  ]ierson  who  takes  a 
prior  estate  of  freehold,  sliould 
not  have  been  held  to  be  a  con- 
tingent nmiaiiider  (see  Fcarne 
C.  K.  8.1  aij.).  when  the  construc- 
tion adopted  (subse((uently  called 
thr  nil<'  ill  Shell'ii's  case)  was 
dfcidcd  on  before  contingent 
remainders  were  allowed. 

(/■)  Litt.  s.  721  :  see  also 
M.  27  lien.  VIII.  24  a,  pi.  2. 

(V)  Year  Book.  9  Men.  VI. 
24  a  :  II.  32  lien.  VI.  Fit/,.  Abr 
tit.   Feoll'mciits  and  Faits,  ;•!>. 
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What  be- 
<'omes  of  the 
iuhcritaiice 
until  the 
contingency 
happens. 


begiiiniiijj;  of  the  lease  (//).  This  appears  to  liave  l)een 
the  first  instance  in  whicli  a  contingent  remainder  was 
allowed.  In  this  case  J.  S.  takes  no  estate  at  all  ;  A. 
has  a  life  interest ;  and,  so  long  as  J.  S.  is  living,  the 
remainder  in  fee  does  not  vest  in  any  person  under  the 
gift;  for  the  maxim  is  jicnio  cat  iKcres  rirentis,  and  J.  S. 
being  alive,  there  is  no  such  person  living  as  his  heir. 
Here,  accordingly,  is  a  futni'e  estate  which  will  have  no 
existence  until  the  decease  of  J.  S. ;  if,  however,  J.  S. 
should  die  in  the  lifetime  of  A.,  and  if  he  should  leave 
an  heir,  such  heir  will  then  acquire  a  vested  remainder 
in  fee  simple,  expectant  on  A.'s  life  interest.  But,  until 
these  contingencies  happen  or  fail,  the  limitation  to  the 
right  heirs  of  J.  S.  confers  no  present  estate  on  any  one, 
but  merely  gives  rise  to  the  prospect  of  a  future  estate, 
and  creates  an  interest  of  that  kind  which  is  known  as  a 
contingent  remainder  (i). 

When  contingent  remainders  began  to  be  allowed,  a 
question  arose,  which  is  yet  scarcely  settled,  what  becomes 
of  the  inheritance,  in  such  a  case  as  this,  during  the  life 
of  J.  S.  ?  A.,  the  tenant  for  life,  has  but  a  life  interest ; 
J.  S.  has  nothing,  and  his  heir  is  not  yet  in  existence. 
The  ancient  doctrine,  that  the  remainder  must  vest  at 
once  or  not  at  all,  had  been  broken  in  upon  ;  but  the 
judges  could  not  make  up  their  minds  also  to  infringe  on 
the  corresponding  rule  that  the  fee  simple  must,  on 
every  feoffment  which  confers  an  estate  in  fee,  at  once 
depart  out  of   the    feoffor.      They,  therefore,   sagely 


A  gift  to  the 
heirs  of  a  man 
confers  a  fee 
simple  on  his 
heir. 


{h)  Perk.  s.  :>•!. 

(i)  3  Rep.  20  a,  in  BorastoiCs 
case.  The  gift  to  the  heirs  of 
J.  S.  has  been  determined  to  be 
sufficient  to  conl'er  an  estate  in 
lee  simple  on  the  person  who 
may  he  his  licir,  without  any 
additional  limitation  to  the  heirs 
of  such  heir  ;  2  ,larm.  AVills,  61, 
t)"2,  -Itli  ed.  If,  however,  the 
irift  be  made  after  the  31st  of 
December,  1833,  or  by  the  will 
of  a  testator  who  shall  have  died 


after  that  day,  the  land  will 
descend,  on  the  decease  of  the 
heir  intestate,  not  to  his  heir, 
but  to  the  next  heir  of  J.  S. ,  in 
the  same  manner  as  it'  J.  S.  had 
been  first  entitled  to  the  estate  ; 
Stat.  3  &  4  Will.  IV.  c.  10«,  s.  4. 
If  the  heirs  taking  as  purchasers 
nnder  such  a  gift  bi;  female,  they 
take  as  joint  tenants,  and  not  as 
cojiareeners :  Oicen  v.  Gibhons, 
1902,  1  Ch.  G36  :  sec  ante, 
p.   252. 
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reconciled  the  rule  which  they  left  standing  to  the 
contingent  remainders  which  they  had  determined  to 
introduce,  by  affirming  that,  during  the  contingency, 
the  inheritance  was  either  in  abeyance,  or  in  gremio 
li'liis  or  else  in  niihihus  (k).  Modern  lawyers,  however, 
venture  to  assert  that  what  the  grantor  has  not  disposed 
of  must  remain  in  him,  and  cannot  pass  from  him  until 
there  exists  some  grantee  to  receive  it(/).  And  when 
the  gift  is  ))y  way  of  use  under  the  Statute  of  Uses,  there 
is  no  dou])t  that,  until  the  contingency  occurs,  the  use, 
and  with  it  the  inheritance,  result  to  the  grantor.  So, 
in  ihe  case  of  a  will,  the  inheritance,  until  the  con- 
tingency happens,  descends  to  the  heir  of  the  testator, 
unless  disposed  of  by  a  residuar}^  or  specitic  devise  (ni). 

But  whatever  difficulties  may  have  upset  the  departure 
from  ancient  rules,  the  necessities  of  society  required 
that  future  estates,  to  vest  in  unborn  or  unascertained 
persons,  should  under  certain  circumstances  be  allowed. 
And,  in  the  time  of  Lord  Coke,  the  validity  of  a  gift  in 
remainder,  to  become  vested  on  some  future  contingency, 
was  well  established.  Since  his  day  the  doctrine  of  con- 
tingent remainders  has  gradually  become  settled ;  so  that, 
notwithstanding  the  uncertainty  still  remaining  with  'Jhe  doctrine 
regard  to  one  or  two  points,  the  whole  system  now  '"'^  ^^ettleii. 
presents  a  beautiful  specimen  of  an  endless  vai-iety 
of  complex  cases,  all  reducible  to  a  few  plain  and 
simjile  principles.  To  this  desirable  end  the  masterly 
treatise  of  Mr.  Fearne  on  this  sul)ject  {n)  has  mainl} 
conti'ibuted. 


Ill  Lonl 
Coke's  time 
con  tin  gout 
rem.-vindi  r> 
were  well 
established. 


.Mr.  Feanic's 
treatise. 


(/.-)  Co.  Litt.  342  b  ;  1  ?.  ■\Viiis. 
i")!."),  516  ;  Bac.  .\br.  Reiuainder 
and  Reversion  ('•). 

(/)  Keariie  C.  1!.  'Ml.  Sec, 
however,  '2  Prest.  Ahst.  100— 
lo7,  wluTc  the  old  o[)inioii  is 
iiiaiiitaiiied. 

{ill)  Feariio  C.  K.  351  ;  Eynioii 
V.  Masscij,  3  C.  B.  X.  S.  338,  358  ; 
Williams  on  Settlements,  207 — 
L'lO  ;  Re  Frost   43  Ch.  1).  240. 


(/()  Fearne's  Essay  on  the 
Lcarniii.<^  of  Contingent  Ke- 
iiiaindcrs  and  E.veeutory  Devi.ses. 
Tlic  last  edition  of  this  work  has 
been  rendered  valuable  by  uii 
oiij^inal  view  of  executory  in- 
terests, contained  in  a  second 
volume,  a|i|ieiideil  l>y  the  barned 
editor.  .Sir.  .losiah  William 
Sniitii. 
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Lei  us  )i(»\v  obtain  an  accurate  notion  of  what  a  con- 
tingent remainder  is,  and  afterwards  consider  the  rules 
wliich  are  rec^uired  to  be  observed  in  its  creation.  We 
have  ah-eady  said  that  a  contingent  remainder  is  a  future 
a  oiitiiment  estate.  As  distinguished  from  an  executory  interest,  to, 
loiuaiiKkT.  jjg  hereafter  spoken  of,  it  is  a  future  estate,  ^vhich  Nvaits 
for  and  depends  on  the  determination  of  the  estates 
which  precede  it.  But,  as  distinguished  from  a  vested 
i-emainder,  it  is  an  estate  in  remainder,  which  is  not 
read,y,  from  its  commencement  to  its  end,  to  come  iiito 
possession  at  an}'  moment  when  the  prior  estates  max 
happen  to  determine.  For  if  any  contingent  remainder 
should,  at  any  time,  become  thus  ready  to  come  into 
immediate  possession  whenever  the  prior  estates  may 
determine,  it  will  then  be  contingent  no  longer,  but  will 
Exaiintie.  ^^  once  hecome  a  vested  remainder  (o).  For  example, 
suppose  that  a  gift  be  made  to  A.,  a  bachelor,  for  his 
life,  and  after  the  determination  of  that  estate,  by  for- 
feiture or  otherwise  in  his  lifetime,  to  B.  and  his  heirs 
during  the  life  of  A.,  and  after  the  decease  of  A.,  to  the 
eldest  son  of  A.,  and  the  heirs  of  the  body  of  such  son. 
Here  we  have  two  remainders,  one  of  which  is  vested, 
and  the  other  contingent.  The  estate  of  B.  is  vested  (j)) . 
Why  ?  Because,  though  it  be  Init  a  small  estate,  3'et 
it  is  ready  from  the  first,  and,  so  long  as  it  lasts,  con- 
tinues ready  to  come  into  possession,  whenever  A.'s 
estate  may  happen  to  determine.  There  may  be  very 
little  doubt  but  that  A.  will  commit  no  forfeiture,  but 
will  hold  the  estate  as  long  as  he  lives.  But,  if  his 
estate  should  determine  the  moment  after  the  grant,  or 
at  any  time  idiilst  B.'s  estate  lasts,  there  is  B.  quite 
ready  to  take  possession.  B.'s  estate,  therefore,  is 
vested.  But  the  estate  tail  to  the  eldest  son  of  A. 
is  plainly  contingent.     For  A.,  beiiig  a  bachelor,  has 

(o)  See  ante,  \).  335.  hurst,   IS  Viii.   Abr.   413,  3  Atk. 

(2J)  Feanie  C.  K.  pp.  7  u.  16,       135,  6  Bio.  P.  C.  351. 
217—220,   235  ;  Sviith  v.  Park- 
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110  son;  and,  if  he  should  die  without  one,  the  estate 
tail  in  remainder  will  not  he  ready  to  come  into 
possession  immediately  on  the  determination  of  the 
particular  estates  of  A.  and  B.  Indeed,  in  this  case 
there  ^Yill  be  no  estate  tail  at  all.  But  if  A.  should 
marry  and  have  a  son,  the  estate  tail  will  at  once  become 
a  vested  remainder;  for,  so  long  as  it  lasts,  that  is,  so 
long  as  the  son  or  any  of  the  son's  issue  may  live,  the 
estate  tail  is  ready  to  come  into  immediate  possession 
whenever  the  prior  estates  may  determine,  whether  by 
A.'s  death,  or  by  B.'s  forfeiture,  supposing  him  to  have 
got  possession  (q).  It  will  be  observed  that  here  there 
is  an  estate,  which,  at  the  time  of  the  grant,  is  future 
in  interest,  as  well  as  in  possession ;  and  till  the  son  is 
born,  or  rather  till  he  comes  of  age,  the  lands  are  tied 
up,  and  placed  beyond  the  power  of  complete  alienation. 
This  example  of  a  contingent  remainder  is  here  given 
as  by  far  the  most  usual,  being  that  which  occurs  every 
day  in  the  settlement  of  landed  estates. 

Of  the  rules  required  for  the  creation  of  a  contingent  Principal  rule 
^•emaincier  the  tirst  and  principal  is,  that  the  seisin,  or  ,-jj^  of  a  ^ 
feudal  possession,  must  never  be  witiiout  an  owner;  and  contingent 

-7,  I  ^         — , ,r-n i remainder. 

tins  rule  is  sometimes  expressed  as  follows,  that  eveiy 

contnigent  remainder  of  an  estate  of  freehold  must  have 

-I  ^  ___^ , 

a  particular  estate  of  freehold  to  support  it  {r).     The  Ancient  noto- 

ancient  law  regarded  the  feudal  possession  of  lands  as  a  I'^.^i^oVihe ''^"^* 
matter  the  transfer  of  which  ought  to  be  notorious ;  and  I'eudal  pusses- 
it  accordingly  forbade  the  convej'ance  of  any  estate  of  ""     ' 
freehold  by  any  other  means  than  an  immediate  delivery 
of  the  seisin,  accompanied  by  words,  either  written  or 
openl}'  spoken,  by  which  the  owner  of  the  feudal  posses- 
sion might  at  any  time  thereafter  be  known  to  all  the 
neighbourhood.     If,  on  the  occasion  of  any  feofi'nient, 
such  feudal  possession  was  not  at  once  parted  with,  it 
remained  for  ever  with  the  grantor.    Thus  a  feoffment,    r.xample.  a 

,    „  loo  lime  nt  to 

iq)  See  ante,  pp.  335,  336.  2  111.  (oniiii.  171. 

(r)  1  Rep.  130  a,  134  b,  138  a  ; 
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A.  to-day  to      or  any  other  conve.yance  of  a  freehold,  made  to-day  to  A.^ 
to-morrow.       ^o  hold  from  to-morrow,  would  be  absolutely  void,  as 
involving  a  contradiction.     For  if  A.  is  not  to  have  the 
seisin  till  to-morrow,   it  must  not  be  given   him  till 
then  (.s).     So  if,  on  any  conveyance,  the  feudal  posses- 
sion were  given  to  accompany  any  estate  or  estates  less 
than  an  estate  in  fee  simple,  the  moment  such  estates, 
or  the  last  of  them,  determined,  such  feudal  possession 
would  again  revert  to  the  grantor,  in  right  of  his  old 
estate,  and  could  not  be  again  parted  with  by  him,  with- 
out a  fresh  convej'ance  of  the  freehold.     Accordingly, 
amf after  his '  suppose  a  feoffment  to  be  made  to  A.  for  his  life,  and 
decease  and      after  his  decease  and  one  day,  to  B.  and  his  heirs. 
'    Here,  the  moment  that  A.'s  estate  determines  by  his 
death,  the  feudal  possession,  which  is  not  to  belong  to 
B.  till  one  day  afterwards,  reverts  to  the  feoffor,  and 
cannot  be  taken  out  of  him  without  a  new  feoffment. 
The  consequence  is,  that  the  gift  of  the  future  estate, 
intended  to  be  made  to  B.,  is  absolutely  void.    Had  it 
been  held  good,  the  feudal  possession  would  have  been 
for  one  day  without  any  owner ;  or,  in  other  words,  there 
would  have  been  a  so-called  remainder  of  an  estate  of 
freehold,  without  a  particular  estate  of  freehold  to  sup- 
life*  and  after  port  it.  Let  US  now  take  the  case  we  have  before  referred 
his  decease  to  ^q_  ^f  ^^-^  ggtate  to  A.,  a  bachelor,  for  his  life,  and  after 

his  eldest  son 

in  tail.  his  decease  to  his  eldest  son  in  tail.     In  this  case  it  is 

evident,  that  the  moment  A.'s  estate  determines  by 
his  death,  his  son,  if  living,  must  necessarily  be  ready 
at  once  to  take  the  feudal  possession  in  respect  of  his 
estate  tail.  The  only  case  in  which  the  feudal  possession 
could,  under  such  a  limitation,  ever  be  without  an  owner, 
at  the  time  of  A.'s  decease,  would  be  that  of  the  mother 
being  then  enceinte  of  the  sun.  In  such  a  case  the  feudal 
possession  would  be  evidently  without  an  owner,  until 

(a-)  riowd.     2^>     h  ;     Bucklers       S<irlll  Bros.,  Ltd.  v.  Bcthcll,  190-J. 
case,  2  Kep.  55  ;  o  Rep.  94  b  ;  Co.       2  Ch.  523,  540. 
Litt.  217  a;  2   Bl.    Comm.  166; 
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the  birth  of  the  son ;  and  such  posthumous  son  would 
accordingly  lose  his  estate,  were  it  not  for  a  special  pro- 
vision which  has  been  made  in  his  favour.    In  the  reign 
of  William  III.  an  Act  of  Parliament  (t)  was  passed  to 
enable  posthumous  children  to  take  estates,  as  if  born  Posthumous 
in  their  father's  lifetime.     And  the  law  now  considers  take^estates 
every  child  en  ventre  sa  mere  as  actually  born,  for  the  ^s  if  born, 
purpose  of  taking  any  benefit  to  which,  if  born,  it  would 
be  entitled  {a). 


As  a  corollary  to  the  rule  above  laid  down,  arises 
another  proposition,  frequently  itself  laid  down  as  a 
distinct  rule,  namely,  that  every  contingent  remainder 
must  vest,  or  become  an  actual  estate,  during  the  con- 
tinuance of  the  particular  estate  which  supports  it,  or 
eo  instanti  that  such  particular  estate  determines;  other- 
wise such  contingent  remainder  will  fail  altogether,  and 
can  never  become  an  actual  estate  at  all.  Thus,  suppose 
lands  to  be  given  to  A.  for  his  life,  and  after  his  decease 
to  such  son  of  A.  as  shall  first  attain  the  age  of  twenty- 
four  years.    As  a  contingent  remainder  the  estate  to  the 

ToFthe  feudal  seisin  is  not 


necessarily  left  without  an  owner  after  A.'s  decease. 
If,  therefore,  A.  should,  at  his  decease,  have  a  son  who 
should  then  be  twenty-four  years  of  age  or  more,  such 
son  will  at  once  take  the  feudal  possession  by  reason  of 
the  estate  in  remainder  which  vested  in  him  the  moment 
he  attained  that  age.  In  this  case  the  contingent 
remainder  has  vested  during  the  continuance  of  the 
particular  estate.  But  if  there  should  be  no  son,  or 
if  the  son  should  not  have  attained  the  prescribed  age 
at  his  father's  death, the  remainder  will  fail  altogether  (//). 


A  contingent 
remainder 
must  vest 
during  the 
particular 
estate,  or  eo 
instanti  that 
it  determines. 


Example. 


(0  Stat.  10  &  11  Will.  III. 
c.  16. 

(?0  Doc  V.  Clnrlr,  2  H.  131. 
.399,  3  R.  R.  430  :  Blackburn  v. 
Stahlcs,  -1  V.  &  B.  367,  13  R.  R. 
120  ;  Moii(i  V.  Moqr/,  1  Jler.  Q:A, 
15  R.  1!.  185  ;  Trmcer  v.  BiUts,  1 

W.R.P. 


S.  &  S.  181  ;  Re  Burnncs,  1895. 
2  Cli.  497  :  Re  Wil*ncrs  Trusts, 
1903,  2  C"li.  411  ;  of.  Villar  v. 
GUbcy,  1905,  2  Cii.  301. 

(.lO  2  Prcst.  Abst.  148. 

(//)  Fi'stingv.  AUen,Vl  ^f^  \\ . 
279,  5  Hare,  573.     Sue,  however 
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Exception 
made  by  Act 
of  1877. 


For  the  feudal  possession  \vill  then  immediately  on  the 
father's  decease,  revert,  for  want  of  another  owner,  to 
the  person  who  made  the  gift  in  right  of  his  reversion. 
And,  having  once  reverted,  it  cannot  now  belong  to  the 
son,  without  the  grant  to  him  of  some  fresh  estate  by 
means  of  some  other  conveyance.  An  Act  of  1877  {z), 
however,  now  saves  from  the  operation  of  this  rule  every 
contingent  remainder,  which  has  been  created  by  any 
instrument  executed  or  will  republished  on  or  after  the 
2nd  of  August,  1877,  and  which  would  have  been  valid, 
if  originally  created  as  a  shifting  use  or  executory  devise. 
For  such  contingent  remainders  shall  be  capable  of 
taking  effect,  notwithstanding  that  the  particular  estate 
determine  before  the  contingent  remainder  vests.  We 
will  defer  the  explanation  of  the  exact  point  of  this 
enactment,  until  we  have  seen  what  limitations  may 
take  effect  as  shifting  uses  or  executory  devises. 


Events  on 
which  a  con- 
tingent re- 
mainder may 
not  vest. 


A  contingent  remainder  cannot  be  made  to  vest  on 
any  event  which  is  illegal,  or  contra  honos  mores  (a). 
Accordingly  no  such  remainder  can  be  given  to  a  child 
who  may  be  hereafter  born  out  of  wedlock.  But  this 
can  scarcely  be  said  to  be  a  rule  for  the  creation  of  con- 
tingent remainders.  It  is  rather  a  part  of  the  general 
policy  of  the  law  in  its  discouragement  of  vice.  In 
the  reports  of  Lord  Coke,  however,  a  rule  is  laid  down 
of  which  it  may  be  useful  to  take  some  notice,  namely, 
that  the  event  on  which  a  remainder  is  to  depend  must 
be  a  common  possibilit}',  and  not  a  double  possibility,  or 


^r 


as  to  this  case,  Riley  v.  Garnett, 
3  De  G.  &  S.  629  ;  Broivne  v. 
Broivnc,  3  Sni.  &  Giff.  568,  qy.  ? 
lie  Mid  Kent  llaihvay  Act,  1856, 
Ex  parte  Styan,  John.  387  ; 
BolmrsY.  Prcscott,  10  Jur.  N.  S. 
507,  12  \V.  K.  636;  Mfiodes  v. 
Whitehead.  2  Dr.  &  Sm.  532; 
Price  V.  BaJl,  L.  R.  5  Eq.  399  ; 
Perceval  v.  Perceval,  L.  R.  9  Eq. 
386  ;    Ee  Eddcl    Trusts,    L.    R. 


11  Eq.  559  ;  Brackenhum  v. 
Gibbons,  2  Ch.  D.  417  ;  Cunli£e 
V.  Branckcr.  3  Ch.  D.  393.  ^f^ 
'*(-)  Stat.  40  &  41  Yietrc.  33  ; 
as  to  which  see  "Williams  on 
Seisin,  Appx.  B. 

(ci)  Blodiccll  V.  Edwards,  Cro. 
Eliz.  509  ;  Shepp.  Touch.  128, 
132  ;  Feaine  C.  R.  248—249  ; 
Eqerton  V.  Broicnlow,  4  H.  L. 
C.  1. 
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a  possibility  on  a  possibility,  which  the  law  will  not 
allow  (h).  This  rule,  though  professed  to  be  founded  on 
former  precedents,  is  not  to  be  found  in  any  of  the  cases 
to  which  Lord  Coke  refers,  in  none  of  which  do  either 
of  the  expressions  "possibility-  on  a  possibility,"  or 
"double  possibility,"  occur.  It  appears  to  owe  its  origin 
to  the  mischievous  scholastic  logic  which  was  then  rife 
■  in  our  courts  of  law,  and  of  which  Lord  Coke  had  so  high 
an  opinion  that  he  deemed  a  knowledge  of  it  necessary  to 
a  complete  lawyer  (<:')•  The  doctrine  is  indeed  expressly 
introduced  on  the  authority  of  logic: — "as  the  logician 
saith,  '  jiotentia  est  duplex,  remota  et  propi)iqiia'  "  (d). 
This  logic,  so  soon  afterwards  demolished  by  Lord 
Bacon,  appears  to  have  left  behind  it  many  traces  of  its 
existence  in  our  law ;  and  perhaps  it  would  be  found  that 
some  of  these  artificial  and  technical  rules  wdiicli  have 
most  annoyed  the  judges  of  modern  times  (e)  owe  their 
origin  to  this  antiquated  system  of  endless  distinctions 
without  solid  differences.  To  show  how  little  of  practical 
benefit  could  ever  be  derived  from  the  distinction  between 
a  common  and  a  double  possibility,  let  us  take  one  of 
Lord  Coke's  examples  of  each.  He  tells  us  that  the 
chance  that  a  man  and  a  woman,  both  married  to  different 
persons,  shall  themselves  marry  one  another,  is  but  a 
common  possibility  ( /) .  But  the  chance  that  a  married 
man  shall  have  a  son  named  GeoftVe}'  is  stated  to  be  a 
double  or  remote  possibility  (//).  Whereas  it  is  evident 
that  the  latter  event  is  at  least  quite  as  likely  to  happen 
as  the  former.  And  if  the  son  were  to  get  an  estate 
from  being  named  Geoffrey,  as  in  the  case  put,  there 
can  be  very  little  doubt  but  that  Geoffrey  would  be  the 
name  given  to  the  first  son  who  might  be  born  {h). 


Possibility  on 
a  possibility. 


Scholastic 
logic. 


Examples  of 
common  and 
double  possi- 
bilities. 


{h)  2  Rep.  51  a  ;  10  Rej..  r,0  b. 
(c)   Preface  to  Co.  Litt.  p.  37. 
{<!)  2  Rep.  51  a. 
(c)  Siifli  as  the  rule  in  Dum- 
jjor's  case,  4  Rep.  111*. 

(/)  10   Rep.    50  b  ;  Y.  15.   15 


Hen.  VII.  10  b,  pi.  10. 

iff)  2  Rep.  51  I). 

(h)  The  true  ground  of  the  de- 
ci-sion  in  the  old  case  (10  ivlw.  III. 
■15),  to  which  Lord  Coke  refers, 
was  no   doubt,  as   suggested   by 

23—2 
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The  expect- 
ant owner  of 
a  contingent 
remainder 
ma}'  be  now 
living. 

Example. 


Respect  to  the  memory  of  Lord  Coke  has  long  kept  on 
foot  in  our  law  books  (/)  the  rule  that  a  possibility  on  a 
possibility  is  not  allowed  by  law  in  the  creation  of  con- 
tingent remainders.  But  the  authority  of  this  rule  has 
long  been  declining  (/.),  and  a  very  learned  judge,  now 
deceased,  declared  plainly  that  it  was  abolislied  (/). 

But  although  the  doctrine  of  Lord  Coke,  that  there  can 
be  no  possibility  on  a  possibility,  has  ceased  to  govern 
the  creation  of  contingent  remainders,  there  are  yet  rules 
by  which  these  remainders  are  restrained  within  due 
bounds,  and  prevented  from  keeping  the  lands,  which  are 
subject  to  them,  for  too  long  a  period  beyond  the  reach  of 
alienation.  These  rules  are  closely  connected  with  the 
rule  introduced  to  effect  the  same  object  in  the  case  of 
executory  interests.  It  will  therefore  be  more  convenient 
to  postpone  their  consideration  until  some  explanation 
of  such  interests  has  been  given. 

Though  a  contingent  remainder  is  an  estate  which,  if 
it  arise,  must  arise  at  a  future  time,  and  will  then  belong 
to  some  future  owner,  yet  the  contingency  may  be  of 
such  a  kind,  that  the  future  expectant  owner  maybe  now 
living.     For  instance,  suppose  that  a  conveyance  be 

is  respectfully  submitted  that  the 
language  used  in  this  case  is  open 
to  the  criticism  applied  by  Mr. 
Butler  (Fearne  C.  R.  251  n.,  9th 
ed.)  to  Lord  Coke's  remarks  ;  and 
that  the  other  ground,  on  which 
Lord  Justice  Kay  founded  his 
decision,  is  the  sounder.  This 
view  is  now  supported  by  the 
authority  of  JMr.  Justice  Farwell ; 
lie  Ashforth,  1905,  1  Ch.  535,  543. 
The  history  of  this  supposed  rule 
is  admii-ably  stated  in  Mr.  J.  C. 
Gray's  Rule  against  Perpetuities 
(Boston,  1886),  ))p.  80—86.  135, 
139,  140.  It  is  there  shown  to 
be  a  conceit  of  Lord  Chief  Justice 
Popliam's,  which  was  repudiated 
by  Lord  Coke  himself  and  by 
Lord  Nottingham  ;  see  1  Rolle 
Rep.  321  ;  3  Ch.  Ca.  29. 


Mr.  Preston,  1  Prest.  Abst.  128, 
that  the  gift  was  made  to  Geoffrey 
the  son,  as  tliougli  lie  were  living, 
when  in  fact  there  was  then  no 
such  person.  And  see  Gray,  Rule 
against  Perpetuities  (Boston, 
1886),  81—83. 

(0  2  Black.  Comm.  170  ; 
Fearne  C.  R.  252. 

[k)  See  3rd  Rep.  of  Real  Prop. 
Conimrs.  p.  29 ;  1  Prest.  Abst. 
128,  129. 

{I)  Lord  St.  Leonards,  in  Cole 
V.  Sexvell,  2  Conn,  k  Laws.  344, 
4  Dru.  &  Warr.  1,  32,  aflirmed 
2  H.  L.  C.  186.  In  Ik  Frost,  43 
Ch.  T).  246,  253,  however,  Lord 
Justice  (then  Mr.  Justice)  Kay 
endeavoured  to  support  his  de- 
cision by  an  application  of  the 
rule  against  double  possibilities 
in  its  native  simplicity.     But  it 
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made  to  A.  for  his  life,  and  if  C.  be  living  at  iiis  decease, 
then  to  B.  and  his  heirs.  Here  is  a  contingent  remainder, 
of  which  the  future  expectant  owner  may  be  now  living. 
The  estate  of  B.  is  not  a  present  vested  estate,  kept  out 
of  possession  only  by  A.'s  prior  right  thereto.  But  it  is 
a  future  estate  not  to  commence,  either  in  possession  or 
in  interest,  till  A.'s  decease.  It  is  not  such  an  estate  as, 
according  to  our  definition  of  a  vested  remainder,  is 
always  ready  to  come  into  possession  whenever  A.'s 
estate  may  end ;  for,  if  A.  should  die  after  C,  B.  or 
his  heirs  can  take  nothing.  Still  B.,  though  he  has 
no  estate  during  A.'s  life,  has  yet  plainly  a  chance  of 
obtaining  one,  in  case  C.  should  survive.  This  chance 
in  law  is  called  a  possibility ;  and  a  possibility  of  this 
kind  was  long  looked  upon  in  much  the  same  light  as 
a  condition  of  re-entry  was  regarded  {ni),  having  been 
inalienable  at  law,  and  not  to  be  conveyed  to  another 
by  deed  of  grant.  A  fine  alone,  before  fines  were 
abolished,  could  effectually  have  barred  a  contingent 
remainder  (/()•  It  might,  however,  have  been  released; 
that  is  to  say,  B.  might,  by  deed  of  release,  have  given 
up  his  interest  for  the  benefit  of  the  reversioner,  in  the 
same  manner  as  if  the  contingent  remainder  to  him  and 
his  heirs  had  never  been  limited  (o) ;  for  the  law,  whilst 
it  tolerated  conditions  of  re-entry  and  contingent  re- 
mainders, always  gladly  permitted  such  rights  to  be  got 
rid  of  by  release,  for  the  sake  of  preserving  unimpaired 
such  vested  estates  as  might  happen  to  be  subsisting. 
A  contingent  remainder  limited  to  a  living  person  and 
his  heirs  would  descend,  in  the  case  of  death  and  intestacy 
pending  the  happening  of  the  contingency , in  like  manner 
as  a  vested  remainder  {p) ;  it  was  devisable  by  will  under 


A  possibility. 

A  contingent 
remainder 
could  not  be 
conveyed  by 
deed, 


but  might  be      ^  , 
released. 


Would 
descend. 

Was  devis- 
able. 


{in)  Ante,  p.  329. 

\n)  Feanie  C.  R.  365  ;  Helps 
V,  Hereford,  2  B.  &  A.  242,  20 
R.  R.  416  ;  Doc  d.  Christmas  v. 
Oliver,  10  B.  &  C.  181  ;  Doe  d. 
Lumley  v.  Earl  of  Scarboroitgh, 


3  A.  &  E.  2. 

((>)  Lampct's  ens',  10  Rep. 
48  a,  b  ;  Marks  v.  Marks,  1  Str. 
132. 

{}>)  Ante,  p.  344. 
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^  Was  assign - 
0  I  able  in  equity. 


Real  Property 
Act,  1845. 


the  old  statutes  (7),  and  is  so  under  the  present  Wills 
Act  (/•) ;  and  in  cases  of  death  after  the  year  1897,  it 
devolves  upon  the  deceased  owner's  personalrepresenta- 
tives  in  trust,  subject  to  his  debts  («),  for  his  heir  or 
devisee  (0-  It  was  also  the  rule  in  equity,  that  an 
assignment  agreed  for  a  valuable  consideration  to  be 
made  of  a  possibility  should  be  decreed  to  be  carried 
into  effect  (/O-  i>^^t  the  lieal  Property  Act,  1845  (r), 
now  enacts,  that  a  contingent  interest,  and  a  possibility 
coupled  with  an  interest  (^0>  V^  any  tenements  or 
r  heredilaments^"any  tenure,  wTietherthe  object  of  the 

gift  7)r  limTla^ion^oFsiich  interesFor  possibility  be  or 
b"elTbt  a^cei?talned,  may  be  disposed  of  by  deed  (//) . 

The  circumstance  of  a  contingent  remainder  having 
been  so  long  inalienable  at  law,  was  a  curious  relic  of 
the  ancient  feudal  sj'stem.  This  system,  the  fountain  of 
our  jurisprudence  as  to  landed  property,  was  strongly 
opposed  to  alienation.  Its  policy  w^as  to  unite  the  lord 
and  tenant  by  ties  of  mutual  interest  and  affection  ;  and 
nothing  could  so  effectually  defeat  this  end  as  a  constant 
change  in  the  parties  sustaining  that  relation.  The 
proper  method,  therefore,  of  explaining  our  laws  is  not 
to  set  out  with  the  notion  that  every  subject  of  property 
may  be  aliened  at  pleasure ;  and  then  to  endeavour  to 
explain  why  certain  kinds  of  property  cannot  be  aliened, 
or  can  be  aliened  only  in  some  modified  manner.  The 
law  itself  began  in  another  way.  When,  and  in  what 
manner,  different  kinds  of  property  gradually  became 


Inalienable 
nature  of  a 
contingent 
remainder. 


Bare 
possibility. 


((?)  Jones  V.  Roe,  3  T.  R.  88, 
1  R.  R.  656  ;  Fearne  C.  R.366,  n. 

(r)  Stat.  7  Will.  lY.  &  1  Vict, 
c.  26,  s.  3  ;  Ingilhy  v.  AincoUs,  21 
Beav.  585. 

(s)  Seejiosit,  Part  II.,  Cli.  iv. 

(0  Ante,  pp.  29,  57,  74,  84,  85, 
109,  131,  137,  183,  187,  202,  214, 
219,  252,  311,  32(1,  344. 

(»)  Fearne  C.  R.  550,  551  ;  see 
cases  cited,  ante,  p.  68,  n.  (/). 

[v)  Stat.  8  &  9  Vict.  c.  106,  s.  6. 

(.t)  As  to  a  possibility  without 


an  interest  or  lare  possibilit}',  see 
ante,  p.  68,  n.  (Z)  :  Clowes  v. 
Hilliard,  4  Cli.  D.  413  ;  Re  Par- 
sons, 45  Cli.  D.  51  ;  Re  Ellen- 
borough.  1903,  1  Ch.  697, 

(ll)  Every  such  disposition  if 
made  by  a  married  woman,  was 
required  to  be  made  conformably 
to  the  provisions  of  the  Act  for 
the  abolition  of  tines  and  re- 
coveries ;  ante,  p.  303.  See  now 
Re  Dri'.mmond  and  Daviess  Con- 
tract, 1891, 1  Ch.  524. 
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subject  to  different  modes  of  alienation  is  the  matter  to 
be  explained ;  and  this  explanation  we  have  endeavoured, 
in  proceeding,  as  far  as  possible  to  give.  But,  as  to 
such  interests  as  remained  inalienable,  the  reason  of 
their  being  so  was,  that  they  had  not  been  altered, 
but  remained  as  they  were.  The  statute  of  Quia 
emptores  {z)  expressly  permitted  the  alienation  of  lands 
and  tenements, — an  alienation  which  usage  had  already 
authorized;  and  ever  since  this  statute,  the  ownership 
of  an  estate  in  lands  (an  estate  tail  excepted)  has  involved 
in  it  an  undoubted  power  of  conferring  on  another  person 
the  same,  or,  perhaps  more  strictly,  a  similar  estate. 
But  a  contingent  remainder  is  no  estate  :  it  is  merely 
a  chance  of  having  one ;  and  the  reason  why  it  so 
long  remained  inalienable  at  law  was  simply  because 
it  had  never  been  thought  worth  while  to  make  it 
alienable. 

One  of  the  most  remarkable  incidents  of  a  contingent  Destruction 
remainder  was  its  liability  to  destruction,  by  the  sudden  remainders'*^ 
determination  of  the  particular  estate  upon  which  it 
depended.      This  liability  was  removed  by  the  Pieal   Liability  to 
Property  Act,  1845  (a) :  it  was,  in  effect,  no  more  than  now'^removed. 
a  strict  application  of  the  general  rule,  required  to  be 
observed  in  the  creation  of  contingent  remainders,  that 
the  freehold  must  never  be  left  without  an  owner.    For 
if,  after  the  determination  of  the  particular  estate,  the 
contingent  remainder  might  still,  at  some  future  time, 
have  become  a  vested  estate,  the  freehold  would,  until 
such  time,  have  remained  undisposed  of,  contrary  to  the 
principles  of  the  law  before  explained  (/>).  Thus,  suppose   Example. 
lands  to  have  been  given  to  A.,  a  bachelor,  for  his  life,  and 
after  his  decease  to  his  eldest  son  and  the  heirs  of  his 
body,  and,  in  default  of  such  issue,  to  B.  and  his  heirs. 
In  this  case,  A.  would  have  had  a  vested  estate  for  his 

(2)  18  Edw.  I.  c.  1  ;  ante,  p.  72.       c.  76,  s.  8,  to  the  same  cllect. 
(«)  Stat.    8  &   9   Vict.   c.   106,  [b)  AnW,  p.  ^5.^)1  57. 

8.  8,  ropealiug  stat.  7  &  8  Vicl. 
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Forfeiture  of 
life  estate. 


A  right  of 
entry  would 
have  sup- 
ported a 
contingent 
remainder. 


life  in  possession.  There  would  have  been  a  contingent 
remainder  in  tail  to  his  eldest  son,  which  would  have 
become  a  vested  estate  tail  in  such  son  the  moment  he 
was  born,  or  rather  begotten;  and  B.  would  have  had  a 
vested  estate  in  fee  simple  in  remainder.  Now,  suppose 
that,  before  A.  had  any  son,  the  particular  estate  for 
life  belonging  to  A.,  which  supported  the  contingent 
remainder  to  his  eldest  son,  should  suddenly  have 
determined  during  A.'s  life,  B.'s  estate  would  then  have 
become  an  estate  in  fee  simple  in  possession.  There 
must  be  some  owner  of  the  freehold;  and  B.,  being 
next  entitled,  would  have  taken  possession.  When  his 
estate  once  became  an  estate  in  possession,  the  prior 
remainder  to  the  eldest  son  of  A.  was  for  ever  excluded. 
For,  by  the  terms  of  the  gift,  if  the  estate  of  the  eldest 
son  was  to  come  into  possession  at  all,  it  must  have 
come  in  before  the  estate  of  B.  A  forfeiture  by  A.  of 
his  life  estate,  before  the  birth  of  a  son,  w'ould  therefore 
at  once  have  destroyed  the  contingent  remainder  by 
letting  into  possession  the  subsequent  estate  of  B.  (c). 

The  determination  of  the  estate  of  A.  was,  however, 
in  order  to  effect  the  destruction  of  the  contingent 
remainder,  required  to  be  such  a  determination  as 
would  put  an  end  to  his  right  to  the  freehold  or  feudal 
possession.  Thus,  if  A.  had  been  forcibly  ejected  from 
the  lands,  his  right  of  entry  would  still  have  been  suffi- 
cient to  preserve  the  contingent  remainder ;  and,  if  he 
should  have  died  whilst  so  out  of  possession,  the 
contingent  remainder  might  still  have  taken  effect. 
For,  so  long  as  A.'s  feudal  possession,  or  his  right 
thereto,  continues,  so  long,  in  the  eye  of  the  law,  does 
his  estate  last  (d). 

It  is  a  rule  of  law,  that  "  whenever  a  greater  estate 
and  a  less  coincide  and  meet  in  one  and  the  same 


(o)  Fearne     C.     R.     317 ;    see 
Due  d.  Davicsv.  Gatacre,  5  Bing. 


N.  C.  609. 

((Z)  Fearne  C.  R.  286. 
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jjerson,  without  any  intermediate  estate,  the  less  is 
immediately  annihilated  ;  or,  in  the  law  phrase,  is  said 
to  be  merged,  that  is,  sunk  or  drowned  in  the  greater  "(<?).  Merger. 
From  the  operation  of  this  rule,  an  estate  tail  is  pre-  '^  '  • 
served  by  the  eflfectof  the  statute  i>t'  donis  (/).  Thus, 
the  same  person  may  have,  at  the  same  time,  an  estate 
tail,  and  also  the  immediate  remainder  or  reversion  in 
fee  simple  expectant  on  the  determination  of  such  estate 
tail  by  failure  of  his  own  issue.  But  with  regard  to 
other  estates,  the  larger  will  swallow  up  the  smaller  ; 
and  the  intervention  of  a  contingent  remainder  which, 
while  contingent,  is  not  an  estate,  will  not  prevent  the 
application  of  the  rule.  Accordingly,  if  in  the  case 
above  given  A.  should  have  purchased  B.'s  remainder 
in  fee,  and  should  have  obtained  a  conveyance  of  it  to 
himself,  before  the  birth  of  a  son,  the  contingent  re- 
mainder to  his  son  would  have  been  destroyed.  For  in 
such  a  case,  A.  would  have  had  an  estate  for  his  own 
life,  and  also  by  his  purchase,  an  immediate  vested 
estate  in  fee  simple  in  remainder  expectant  on  his  own 
decease ;  there  being,  therefore,  no  vested  estate  inter- 
vening, a  merger  would  have  taken  place  of  the  life 
estate  in  the  remainder  in  fee.  The  possession  of 
the  estate  in  fee  simple  would  have  been  accelerated, 
and  would  have  immediately  taken  place,  and  thus  a 
destruction  would  have  been  effected  of  the  contingent 
remainder  (g) ,  which  could  never  afterwards  have  become 
a  vested  estate  :  for,  were  it  to  have  become  vested,  it 
must  have  taken  possession  subsequently  to  the  re- 
mainder in  fee  simple  ;  but  this  it  could  not  do,  both  by 
the  terms  of  the  gift,  and  also  by  the  very  nature  of  a  re- 
mainder in  fee  simple,  which  can  never  have  a  remainder 
after  it.  In  the  same  manner  the  sale  by  A.  toB.  of 
the  life  estate  of  A.,  called  in  law  a  surrender  of  the  Surrender  of 
life  estate,  before   the   birth    of   a   son,  would    have  the  life  cstntc. 

(e)  2  Black  Comni.  177.  p.  93. 

(/)  Stat.  13  Edw.  I.  c.  1  ;  anlc,  (</)  Fcarne  C.  K.  3-10. 
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accelerated  the  possession  of  the  remainder  in  fee  simple 
by  giving  to  B.  an  uninterrupted  estate  in  fee  simple  in 
possession  ;  and  the  contingent  remainder  would  conse- 
quently have  been  destroyed  (/;).  The  same  effect  would 
have  been  produced  by  A.  and  B.  both  conveying  their 
estates  to  a  third  person,  C,  before  the  birth  of  a  son  of 
A.     The  only  estates  then  existing  in  the  land  would 
have  been  the  life  estate  of  A.  and  the  remainder  in  fee 
of  B.     C,  therefore,  by  acquiring  both  these  estates, 
would  have  obtained  an  estate  in  fee  simple  in  posses- 
sion ;  on  which  no  remainder  could  depend  (i).     But 
Real  Property  the  Keal  Property  Act,  1845  (A),  altered  the  law  in  all 
Act,  is-to.        these  cases  ;  for,  W'hilst  the  principles  of  law  on  which 
they  proceeded  were   not  expressly  abolished,  it  was 
nevertheless  enacted  (/),  that  a  contingent  remainder 
1  shall  be,  and  if  created  before  the  passing  of  the  Act^ 
LcAT^  i  shall  be  deemed  to  have  been,  capable  of  taking  eft'ec?, 

notwitlistaiiding  the  determination  by  forfeitureTsui^ 
render,  or  merger  of  any  ^^receding  estate  of  f reehoTdTtir 
the  same  manner  in  all  respects  as  if  such  determination 
had  not  happenedT    This   Act,  it  will   be   observed, 
applies  only  to  the  three  cases  of  forfeiture,  surrender 


)articular  eslate7    if,    at  Tlie  "lime 

when  the  particular  estate  wo'SIdnalurally  liaveexpired, 

the  contingent  remainder  be  not  ready  to  come  into 

immediate  possession,  it  will  still  fail  as  before  (m), 

r    except  in  the  cases  provided  for  by  the^^ct  of  1877  to 

u--  /i/*^    amend  the  law  as  to  contingent  remainders  (;0- 

The  disastrous  consequences  which  would  have  re- 
sulted from  the  destruction  of  the  contingent  remainder, 
in  such  a  case  as  that  we  have  just  given,  were  obviated 

(h)  Fearne  C.  R.  318.  {!)  Sect.  8. 

(i)  Fearne  C.  R.  322,  ii.  :  Xoel  (i/i)  Price  v.  ffall,  L.  R.  5  Eq. 

V.  Bcwley,  3  Sim.   103 ;  Egerton  399  :  Perceval  v.  Perceval,  L.  R. 

V.  Massey,  3  C.  B.  N.  S.  338.  9  Eq.  386. 

{k)  Stat.   8  &  9  Vict.  c.  106,  (w)  Stat.  40  k  41  Vict.  c.  33 ; 

repealing  stat.   7  &  8  Vict.  c.  76,  ante,  p.  354. 
s.  8,  to  the  same  effect. 


•MOni^-^-'^^^ 


''V^ 
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in  practice  by  means  of  the  interposition  of  a  vested 

estate  between  the  estates  of   A.  and  B.     We   have 

seen  (o)  that  an  estate  for  the  life  of  A.,  to  take  effect 

in  possession  after  the  determination,  by  forfeiture  or 

otherwise  of  A.'s  Hfe  interest,  is  not  a  contingent,  but 

a  vested  estate  in  remainder.     It  is  a  present  existing 

estate,  always  ready,  so  long  as  it  lasts,  to  come  into 

possession  the  moment  the  prior    estate  determines. 

The  plan,  therefore,  adopted  for  the  preservation  of  Trustees  to 

contingent  remainders  to  the  children  of  a  tenant  for  P^^eserve 

.  .        .  contingent 

life  was  to  give  an  estate,  after  the  determination  by  remainders, 
any  means  of  the  tenant's  life  interest,  to  certain  per- 
sons and  their  heirs  during  his  life,  as   trustees  for 
preserving  the  contingent  remainders  ;  for  which  pur- 
pose they  were  to  enter  on  the  premises,  should  occasion 

.-require  ;  but  should  such  entry  be  necessary,  they  were 
nevertheless  to  permit  the  tenant  for  life  to  receive  the 
rents  and  profits  during  the  rest  of  his  life.  These 
trustees  were  prevented  by  the  Court  of  Chancery  from 
parting  with  their  estate,  or  in  any  way  aiding  the 

I  destruction  of  the  contingent  remainders  which  their 
estate  supported  (/>).  And,  so  long  as  their  estate  con- 
tinued, it  is  evident  that  there  existed,  prior  to  the 
Inrtli  of  any  son,  three  vested  estates  in  the  land; 
namely,  the  estate  of  A.  the  tenant  for  life,  the  estate 
in  remainder  of  the  trustees  during  his  life,  and  the 
estate  in  fee  simple  in  remainder,  belonging,  in  the 
case  we  have  supposed,  to  B.  and  his  heirs.  This 
vested  estate  of  the  trustees,  inter])osed  between  the 
estates  of  A.  and  B.,  prevented  their  union,  and  con- 
sequently prevented  the  remainder  in  fee  simple  from 
ever  coming  into  possession,  so  long  as  the  estate  of 
the  trustees  endured,  that  is,  if  they  were  faithful  to 
their  trust,  so  long  as  A,  lived.  Provision  was  thus 
made  for  the  keeping  up  of  the  feudal  possession  until 

(o)  Ant<;  p.  350.  GTS  ;  Feunie  C.  K.  32G 

(p)  Manscll  v.  ManscU,  2  I*.  W. 
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a  son  was  born  to  take  it :  and  tlie  destruction  of  the 
contingent  remainder  in  his  favour  was  accordingly 
prevented.  But  now  that  contingent  remainders  can 
no  longer  be  destroyed,  of  course  there  is  no  occasion 
for  trustees  to  preserve  them  (q). 

Trust  estates.  In  a  former  part  of  this  volume  we  have  spoken  of 
equitable  or  trust  estates  (/•).  In  these  cases  the  whole 
estate  at  law  belongs  to  trustees,  who  are  accountable 
in  equity  to  their  cestui-que-trusts,  the  beneficial 
owners.  As  equity  follows  the  law  in  the  limitation 
of  its  estates,  so  it  permits  an  equitable  or  trust  estate 
to  be  disposed  of  b}^  wa}^  of  particular  estate  and  re- 
mainder, in  the  same  manner  as  an  estate  at  law. 
Contingent  remainders  may  also  be  limited  of  trust 


To  A.'s  first 
and  other 
sons  in  tail. 


To  A.  for 
life. 


To  trustees 
during  his  life 
to  preserve 
contingent 
remainders. 


(q)  The  following  extract  from 
ii  modern  settlement,  of  a  date 
previous  to  1845,  will  explain  the 
jilan  which  used  to  be  adopted. 
The  lands  were  convej'ed  to  the 
trustees  and  their  heirs,  to  the 
uses  declared  liy  the  settlement ; 
by  which  conveyance  the  trustees 
took  no  permanent  estate  at  all, 
as  has  been  explained  (ante, 
p.  172),  but  the  seisin  was  at 
once  transfei'red  to  those  to 
whose  use  estates  were  limited. 
Some  of  these  estates  were  as 
follows  : — 

"To  the  use  of  the  said  A. 
"and  his  assigns  for  and  dining 
"the  term  of  his  natural  life 
"without  impeachment  of  waste 
"and  from  and  immediately 
"  after  the  determination  of  that 
"estate  by  forfeiture  or  other- 
"  wise  in  the  lifetime  of  the  said 
"A.  To  the  use  of  the  said 
"  {(riistccs)  their  heirs  and  assigns 
"during  the  life  of  the  said  A. 
"  In  trust  to  preserve  the  con- 
"  tingent  uses  and  estates  liere- 
"  inafter  limited  from  being 
"defeated  or  destroyed  and  for 
"that  jmrpose  to  make  entries 
"and  bring  actions  as  occasion 
"  may  require     But  nevertheless 


'■  to  permit  the  said  A.  and  his 
"assigns  to  receive  the  rents 
"  issues  and  ])ro}its  of  the  said 
"  lands  hereditaments  and  pre- 
"  mises  during  his  life  And 
"from  and  immediately  after 
"  the  decease  of  the  said  A.*  To 
"the  use  of  the  first  son  of  the 
"  said  A.  and  of  the  heirs  of  tlie 
"body  of  such  first  son  lawfully 
"issuing  and  in  default  of  such 
"  issue  To  the  use  of  the  second 
'■  third  iburth  fifth  and  all  and 
"every  other  son  and  sons  of 
"the  said  A.  severally  succes- 
"  sively  and  in  remainder  one 
"alter  another  as  they  shall  be 
"in  seniority  of  age  and  priority 
"of  birth  and  of  the  several  and 
"respective  heirs  of  the  body 
"and  bodies  of  all  and  every 
"such  son  and  sons  lawfully 
"  issuing  the  elder  of  such  sons 
"and  the  heirs  of  his  body 
"  issuing  being  alwaj-s  to  be  pre- 
"  ferred  to  and  to  take  before 
"the  j-ouuger  of  such  sons  and 
"  the  heirs  of  his  and  their  body 
"and  resjiective  bodies  issuing 
"And  in  default  of  such  issue" 
&:c.  Then  follow  the  other  re- 
mainders. 

(r)  Ante,  p.  177  sq. 
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estates.  But  between  such  contingent  remainders  and  Contingent 
contingent  remainders  of  estates  at  law,  there  was  tp^st^estates^ 
always  this  difference,  that  whilst  the  latter  were  de-  '^'''ere  inde- 
structible, the  former  were  not  (s).  The  destruction  of 
a  contingent  remainder  of  an  estate  at  law  depended, 
as  we  have  seen,  on  the  ancient  feudal  rule,  which 
required  a  continuous  and  ascertained  possession  of 
every  piece  of  land  to  be  vested  in  some  freeholder. 
But  in  the  case  of  trust  estates,  the  feudal  possession 
remains  with  the  trustee  (t).  And,  as  the  destruction 
of  contingent  remainders  at  law  defeated,  when  it  liap- 
pened,  the  intention  of  those  who  created  them,  equity 
did  not  so  far  follow  the  law  as  to  introduce  into  its 
system  a  similar  destruction  of  contingent  remainders 
of  trust  estates.  It  rather  compelled  the  trustees  con- 
tinually to  observe  the  intention  of  those  whose  wishes 
they  had  undertaken  to  execute.  Accordingly,  if  a  con- 
veyance had  been  made  unto  and  to  tJic  use  of  A.  and 
his  heirs  in  trust  for  B.  for  life,  and  after  his  decease 
in  trust  for  his  first  and  other  sons  successively  in 
tail, — here  the  whole  legal  estate  would  have  been 
vested  in  A.,  and  no  act  that  B.  could  have  done,  nor 
any  event  which  might  have  happened  to  his  equitable 
estate,  before  its  natural  termination,  could  have 
destroyed  the  contingent  remainder  directed  to  be 
held  by  A.  or  his  heirs  in  trust  for  the  eldest  son. 

(s)  Fcanie  C.  R.  321.  Jstley  v.  MicklclhwaU,  To  CIi.  D. 

{t)  See,    Cliapvian    v.    Blissett,  l>^  ;  Abbissv.  Biirncy,  17  Cli.  D. 

Ca.  t.  Talb.    145,    151;  Hopkins  211. 
V.   Hopkins,  Ca.   t.  Talb.  52  n.  ; 


366  OF    INCORPOIiEAL   HEREDITAMENTS. 


y '  ^^ 


0 


1^  ( 


CHAPTER  III. 

OF   AN    EXECUTORY    INTEREST. 

Contingent  remainders  are  future  estates,  which,  as 
Ave  have  seen  (a),  were  continually  liable,  at  common 
law,    until   they    actually    existed    as    estates,    to    be 
destroyed  altogether  ;  executory  interests,  on  the  other 
hand,    are  future  estates,  which  in  their  nature  are 
Executory        indestructible  (h).     They  arise,  when  their  time  comes, 
of  their  own     ^s  of  their  own  inherent  strength  ;  they  depend  not  for 
strength.  protection  on  any  prior  estates,  but  on  the  contrary, 

they  themselves  often  put  an  end  to  any  prior  estates, 
which  ma}'  be  subsisting.  It  is  proposed,  in  the  pre- 
sent chapter,  to  consider  the  means  by  which  these 
future  estates  may  by  created ;  and,  in  the  next,  to 
treat  of  the  time^'  fixed  by  the  law,  within  which  they 
must  arise,  and  beyond  which  they  cannot  be  made  to 
commence.  We  shall  then  be  enabled  to  revert  to  the 
rules,  which  prevent  the  settlement  of  property  in 
perpetuity  by  a  series  of  contingent  remainders. 

1.  Executory  interests  may  now  be  created  in  two 
ways — under  the  Statute  of  Uses  {c),  and  by  will. 
Executory  interests  created  under  the  Statute  of  Uses 

{a)  Jnte,  p.  359  sq.  98.      Executory   interests   subse- 

ih)  Fearne  C.  R.  418.     Before  qiient  to.  or  in  defeazance  of  an 

fines   -weie    abolishedj    it    was  a  estate   tail,    niaj'  also   be   barred 

matter  of  doubt  ■whether   a  tine  in  the  same  manner,  and  by  the 

would  not  bar  an  executory  in-  same  means,   as   remainders   ex- 

terest,   in  case   of  :ion-claim  for  ])ectant  on  the  determination  of 

five  years  after  a  right  of  entry  the    estate    tail ;    Fearne   C.    R. 

had  arisen  under  the   executory  423  ;  Milhank  v.    Vane,   1893,  3 

interest ;     Romilly   v.   James,    6  Ch.  79. 
Taunt.  263  ;  see  ante,  pp.  71,  n.,  (t)  Stat.  27  Hen.  A'lII.  c.  10. 
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are  called  spruiging  or  shifting  uses.     We  have  seen  (</)  Springing 

that,  previously  to  the  passing  of  this  statute,  the  iise  uses^'"^*^'"" 

of  land  was  under  the  sole  jurisdiction  of  the  Court  of  Executory 

Chancery,  as  trusts  were  afterwards.     In  the  exercise  "^*^.     , 

...         .  ,  ,  anciently 

of  this  jurisdiction  it  would  seem  that  the  Court  of  allowed  by 
Chancery,  rather  than  disappoint    the   intentions  of  chancei-y"^ 
parties,  gave  validity  to  such  interests  of  a  future  or 
executory  nature,  as  were  occasionally  created  in  the 
disposition  of  the  use  (c).     For  instance,  if  a  feoffment 
had  been  made  to  A.  and  his  heirs,  to  the  use  of  B.  and 
his  heirs  from  to-morrow,  the  Court  would,  it  seems, 
have  enforced  the  use  in  favour  of  B.  notwithstanding 
that,  by  the  rules  of  law,  the  estate  of  B.  would  have 
been  void  (/) .  Here  we  have  an  instance  of  an  executory 
interest  in  the  shape  of  a  springing  use,  giving  to  B.  a 
future  estate  arising  on  the  morrow  of  its  own  strength, 
depending  on  no  prior  estate,  and  therefore  not  liable  to 
be  destroyed  by  its  prop  falling.    When  the  Statute  of  The  statute 
Uses  (g)  was  passed,  the  jurisdiction  of  the  Court  of  *'     "^^^ 
Chancery  over  uses  was  at  once  annihilated.   But  uses 
in  becoming,  by  virtue  of  the  statute,  estates  at  law, 
brought  with  them  into  the  courts  of  law  many  of  the 
attributes,  which  they  had  before  possessed  while  sub- 
jects of  the  Court  of  Chanceiy.    Amongst  others  which  E.xccutory 
remained  untouched,  was  this  capability  of  being  dis-  aUowec'i. 
posed  of  in  such  a  way  as  to  create  executory  interests. 
The  legal  seisin  or  possession  of  lands  became  then,  for 
the  first  time,  disposable  without  the  observance  of  the 
formalities  previously  required  (h)  ;  and,  amongst  the 
dispositions  allowed,  were  these  executory  interests,  in 
which  the  legal  seisin  is  shifted  about  from  one  person 
to  another,  at  the  mercy  of  the  springing  uses,  to  which 
the  seisin  has  been  indissolublv  united  bv  the  Act  of 


(cO  Ante,  p|).  168—170.  (,7)  L'7   Wvn.  VIM.  c   10;  ante, 

(e)  Hutl.  n.  {(i)  to  Fuarne  C.  K.  \k  170. 

384.                   "  (/()  Sue  u)(/c,  i^i'.  173,  197— -JOd. 
(/)  Ante,  p.  352. 


368  OF    INCORPOREAL    HEKEDITAMENTS. 

Parliament :  accordingly  it  now  happens  that  by  means 
of  uses,  the  legal  seisin  or  possession  of  lands  may  be 
shifted  from  one  person  to  another  in  an  endless  variety 
of  ways.     We  have  seen  (/),  that  a  conveyance  to  B. 
and  his  heirs  to  hold  from  to-morrow  is  absolutely  void. 
But  by  means  of  shifting  uses,  the  desired  result  may 
be  accomplished  ;  for,  an  estate  may  be  conveyed  to  A. 
and  his  heirs,  to  the  use  of  the  conveying  party  and  his 
heirs  until  to-morrow,  and  then  to  the  use  of  B.  and  his 
Example  :—     heirs.     A  very  common  instance  of  such  a  shifting  use 
A*^  and  his  °^    occurs  in  an  ordinary  marriage  settlement  of  lands. 
heirs  until  a     Supposing  A.  to  be  the  settlor,  the  lands  are  then  con- 
after  the' '       veyed  by  him,  by  a  settlement  executed  a  day  or  two 
marriage,  to     before  the  marriage,  to  the  trustees  (say  B.  and  C. 

other  uses.  i     i     •     i     •     \  i  '     .     ,     . 

and  then'  heirs)  to  the  use  of  A.  and  his  heirs  until 
the  intended  marriage  shall  be  solemnized,  and  from 
and  immediately  after  the  solemnization  thereof,"  to 
the  uses  agreed  on  ;  for  example  to  the  use  of  D.,  the 
intended  husband,  and  his  assigns  for  his  life,  and  so 
on  (/i).  Here  B.  and  C.  take  no  permanent  estate  at  all, 
as  we  have  already  seen  (/).  A.  continues  as  he  was,  a 
tenant  in  fee  simple  until  the  marriage;  and  if  the 
marriage  should  never  happen,  his  estate  in  fee  simple 
will  continue  w^ith  him  untouched.  But,  the  moment 
the  marriage  takes  place, — without  any  further  thought 
or  care  of  the  parties, — the  seisin  or  possession  of  the 
lands  shifts  away  from  A.  to  vest  in  D.,  the  intended 
husband,  for  his  life  according  to  the  disposition  made 
by  the  settlement.  After  the  execution  of  the  settle- 
ment, and  until  the  marriage  takes  place,  the  interest 
of  all  the  parties,  except  the  settlor,  is  future,  and  con- 
tingent also  on  the  event  of  the  marriage.  But  the  life 
estate  of  D.,  the  intended  husband,  is  not  an  interest  of 
the  kind  called  a  contingent  remainder.  For,  the  estate 
which  precedes  it,  namely,  that  of  A.,  is  an  estate  in  fee 

{{)  Ante,  p.  352.  given  in  Part  VI.,  ^Jos<. 

(k)  See  the  form  of  settlement  (/)  Ante,  pp.  173,  204,  205. 
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simple,  after  which  no  remainder  can  l^e  limited.    The 
use  to  D.  for  his  life  springs  up  on  the  marriage  taking 
place,  and  puts  an  end  at  once  and  for  ever  to  the 
estate  in  fee  simple  which  belonged  to  A.    Here,  then, 
is  the  destruction  of  one  estate,  and  the  substitution  of 
another.     The  possession  of  A.  is  wrested  from  him  by 
the  use  to  D.,  instead  of  D.'s  estate  waiting  till  A.'s 
jDOssession  is  over,  as  it  must  have  done  had  it  been 
merely  a  remainder.    iVnother  instance  of  the  applica-  Another 
tion  of  a  shifting  use  occurs  in  those  cases  in  which  it  "^^*^^^'^^- 
is  wished  that  any  person  who  shall  become  entitled 
under  the  settlement  shall  take  the  name  and  arms  of 
the  settlor.    In  such  a  case,  the  intention  of  the  settlor  Name  and 
is  enforced  by  means  of  a  shifting  clause,  under  which,   ^^^^' 
if  the  party  for  the  time  being  entitled  should  refuse 
or  neglect,  within  a  definite  time,  to  assume  the  name 
and  bear  the  arms,  the  lands  will  shift  away  from  him, 
and  vest  in  the  person  next  entitled  in  remainder. 

From  the  above  examples,  an  idea  ma}'  be  formed 
of  the  shifts  and  devices  which  can  now  be  effected  in 
settlements  of  land,  by  means  of  springing  and  shifting 
uses.  By  means  of  a  use,  a  future  estate  ma}'  be  made 
to  spring  up  with  certainty  at  a  given  time.  It  may  be 
thought,  therefore,  that  contingent  remainders,  having 
until  recently  been  destructible,  would  never  have  been 
made  use  of  in  modern  conveyancing,  but  that  every- 
thing would  have  been  made  to  assume  the  shape  of  an 
executory  interest.  This,  however,  is  not  the  case. 
For,  in  many  instances,  future  estates  are  necessarily 
required  to  wait  for  the  regular  expiration  of  those 
which  precede  them  ;  and,  when  this  is  the  case,  no 
art  or  device  can  prevent  such  estates  from  being  what 
they  are,  contingent  remainders.  The  only  thing  that 
could  formerly  be  done,  was  to  take  care  for  their  preser- 
vation, by  means  of  trustees  for  that  purpose.  For,  the  No  limitation 
law,  having  been  acquainted  with  remainders  long  before  ^°g°f{™^*  use    \ 

w.R.p.  24i  \ 
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whic    can  be    uses  were  inti'odiiced  into  it,  will  never  construe  any 
remaSr^    limitation  to  be  a  springing  or  shifting  use,  which,  by 

any  fair  iiiterpretation,  can  be  regarded  as  a  remainder, 

whether  vested  or  contingent  (jm)- 

The  establishment  of  shifting  and  contingent  uses 
occasioned  great  difficulties  to  the  early  lawyers,  in  con- 
sequence of  the  supposed  necessity  that  there  should, 
at  the  time  of  the  happening  of  the  contingency  on 
which  the  use  was  to  shift,  be  some  person  seised  to 
the  use  then  intended  to  take  effect.  If  a  conveyance 
were  made  to  B.  and  his  heirs,  to  the  use  of  A.  and  his 
heirs  until  a  marriage  or  other  event,  and  afterwards 
to  the  use  of  C.  and  his  heirs,  it  was  said  that  the  use 
was  executed  in  A.  and  his  heirs  by  the  statute,  and 
that  as  this  use  was  co-extensive  with  the  seisin  of  B., 
B.  could  have  no  actual  seisin  remaining  in  him.  The 
event  now  happens.  Who  is  seised  to  the  use  of  C.  ? 
In  answer  to  this  question  it  was  held  that  the  original 
seisin  reverts  back  to  B .,  and  that  on  the  event  happening 
he  becomes  seised  to  the  use  of  C.  And  to  support  this 
doctrine  it  was  further  held  that  meantime  apossibility 
of  seisin,  or  sci)itilla  juris,  remained  vested  in  B.  But 
this  doctrine,  though  streiiuousl}^ maintained  in  theor}-, 
was  never  attended  to  in  practice.  And  in  modern 
times  the  opinion  contended  for  by  Lord  St.  Leonards 
was  generally  adopted,  that  in  fact  no  scintilla  whatever 
remained  in  B.,  but  that  he  was,  b}-  force  of  the  statute, 
immediately  divested  of  all  estate,  and  that  the  uses 
thenceforward  took  effect  as  legal  estates  according 
to  their  limitations,  by  relation  to  the  original  seisin 
momentarily  vested  in  B.  (n).  Finally  an  Act  of  1860 
declared   the    law   to    be    in    accordance    with    Lord 


Scintilla 
j%i,ris. 


Now 
abolished. 


(m)  Feanie  C.  \l.  386—395, 
526 ;  Doe  d.  JIarrLi  v.  Howell, 
10  B.  &  C.  191,  197  ;  1  Prest. 
Abst.  130.  See  JRe  Lechmei-e  and 
Lloyd,   18  Ch.   D.  524  ;  Bean  v. 


Dean,  1891,  3  Ch.  150  :  Symes  v. 
Symc^,     1896,     1    Ch.    272 ;    Re 
JFrightwn,  1904,  2  Ch.  95. 
(/i)  Siigd.  Pow.  19. 
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St.  Leonards's   opinion,    and 
existence  of  scintilla  juris  (o). 


abolislied  the 


l/JUJlr^Ji^ 


One  of  tlie  most  convenient  and  useful  applications   Powers 


of  springing  uses  occurs  in  the  case  of  pon-evs,  which 
are  methods  of  causing  a  use,  with  its  accompanying 
estate,  to  spring  up  at  the  will  of  any  given  person  (7?) : 
— Thus,  lands  may  be  conveyed  to  A.  and  his  heirs 
to  such  uses  as  B.  shall,  by  any  deed  or  by  his  will, 
appoint,  and  in  default  of  and  until  any  such  appoint- 
ment to  the  use  of  C.  and  his  heirs,  or  to  any  other 
uses.  These  uses  will  accordingly  confer  vested  estates 
on  C,  or  the  parties  having  them,  subject  to  be  divested 
or  destroyed  at  any  time  by  B.  exercising  his  power 
of  appointment.  Here  B.,  though  not  owner  of  the 
property,  has  yet  the  power  at  any  time,  at  once  to 
dispose  of  it  by  executing  a  deed  ;  and  if  he  should 
please  to  appoint  it  to  the  use  of  himself  and  his  heirs, 
he  is  at  perfect  liberty  so  to  do  ;  or  by  virtue  of  his 
power,  he  may  dispose  of  it  by  his  will.  Such  a  power 
of  appointment  is  evidently  a  privilege  of  great  value  ; 
it  is  nearly  as  good  as  ownership ;  and  it  has  accord- 
ingly been  made  to  share  the  liabilities  of  ownership. 
Thus,  under  the  Judgments  Act,  1838,  the  sheriff  may 
deliver  execution  under  the  writ  of  r/tv/zY  of  all  here- 
ditaments, over  which  a  judgment  debtor  shall  at  the 
time  of  the  judgment,  or  at  any  time  afterwards,  have 
any  disposing  power  which  he  might,  without  the  assent 


(0)  Stat.  23  k  24  Vict.  c.  38, 
s.  7,  wliii'li  jnovides  tliat  wliere 
by  any  iiistviuneiit  any  lieredita- 
nients  liave  been  or  shall  be 
limited  to  nses,  all  uses  tliere- 
nnder,  wlietlier  ox])re.ssed  or  ini- 
]ilic(l  l)y  law,  and  whether  iinnic- 
diate  or  fnture,  or  contiiiffent  or 
executory,  or  to  be  declared  under 
anj'  jiower  tlierein  contained, 
shall  take  effect  when  and  as 
they  arise,  by  force  of  and  by 
relation  to  the  estate  and  seisin 
originally   vested   in   the   person 


seised  to  the  uses ;  and  tlie 
continued  existence  in  hiui  or 
elsewhere  of  any  seisin  to  nses 
or  scintilla  juris  shall  not  be 
deemed  necessary  for  tlio  sa|ij)ort 
of,  or  to  give  elfei't  to,  future  or 
contingt'iit  or  executory  nses; 
nor  shall  any  such  seisin  to  uses 
or  scintilla  juris  be  dei-nicd  to 
be  susiiemled,  or  to  remain  or  to 
subsist  in  liiin  or  elsewhere. 

(p)  See  Co.  Litt.  271  b,  n.  (1), 
VII.    1. 

1\—2 


Example. 


Creditors' 
rights. 
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of  any  otliev  person,  exercise  for  his  own  benefit  (^). 
Bankruptcy.  And  by  tlie  ]3ankra})tcy  Act,  1883,  the  trustee  for  the 
creditors  of  any  person  becoming  bankrupt  may  exercise, 
for  the  benefit  of  his  creditors,  all  powers  (except  the 
rif^htof  nomination  to  a  vacant  ecclesiastical  l)enefice) 
which  might  have  been  exercised  by  the  bankrupt  for 
his  own  benefit  at  the  commencement  of  his  bankruptcy 
or  before  his  discharge  (r).  So  that,  in  the  example 
we  have  taken,  the  estate  of  C.  is  liable  to  be  defeated 
by  any  judgment  creditor  of  B.  taking  the  lands  in 
execution,  or  in  the  event  of  B.'s  bankruptcy,  as  well  as 
by  an  appointment  made  by  B.  But  if  B.  should  die 
before  the  lands  have  been  affected  by  any  judgment 
against  him  (s),  and  without  having  been  bankrupt  or 
having  made  any  appointment  by  deed  or  will,  C.  will 
become  indefeasibly  entitled  to  the  lands  ;  which  will  be 
no  longer  subject  toB.'s  debts(f).  If,  however,  B.  should 
exercise  the  power  by  deed  or  will  in  favour  of  a  volun- 
teer (or  person  not  claiming  for  valuable  considera- 
tion (») ),  he  will  be  considered  to  have  made  the  lands 
his  own  ;  and  they  will  therefore  be  liable  to  satisf}'  all 
his  debts  after  his  death,  but  not  until  all  his  other 
property  has  been  exhausted  (r).  Where  a  general 
power  of  appointment  is  exercisable  by  will  only,  the 
propert}'  subject  thereto  cannot  be  taken  under  any 
execution  against  the  donee  of  the  power  ;  and  the 
power  remains  exercisable  by  him,   notwithstanding 

{q)  Stat.    1  &  2  Yict.    c.   110,  foi'iner     Acts     gave     a      similar 

s.  11  ;  ante,  p.  264.     By  sect.  13,  power   to   the    assignees    of    the 

jmlgnients    were     also     made     a  bankrupt ;  see  stats.  6  Geo.  IT. 

charge    on    such  hereditaments:  c,  16,  s.  77;  12  &  13  Vict.  c.  106, 

but  the  effect  of  the  Act  in  this  s.  147. 

respect  has  been  modified  by  later  (s)  See  ante,  pp.  265 — 269. 

Acts   of  1860,    1864,    1888,    and  {t)  Holmes  v.    Cocjhill,   7   Yes. 

1900,  in  the  manner  explained  in  499,  12  Yes.  206. 

the  chapter  on  Creditors'  Rights  ;  {tt)  Ante,  p.  78. 

ante,  pp.  265 — 269.  (v)  Sng.     Pow.    474  ;    Fleming 

(r)  Stat.   46  &  47  Yict.  c.  52.  v.   Buchanan,  3  De  G.  M.  &  G. 

ss.  44,  56  ;  Nichols  to  M.ren/,  29  976  ;   Ben/fus  v.   Lawley,     1903, 

Ch.  D.  1005.     Stat.  32  k  33  Yict.  A.  C.  4li';  ante,  p.    214,  n.  (i); 

c.  71,  ss.  15,  par.  (4),  25,  par.  (5),  see  Williams  v.   Williams,  1900, 

were   to    the    same    effect.     Tlie  1  Ch.  152,  sed  qiiccre. 
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his  bankruptcy  (x).     Under  the  Land  Transfer  Act,   Devolution 

1897  0/),  oiT^  the  death  after  that  year  of  any  person  appointor's 

entitled  to  a  general  power  of  appointment  over  real  death  of  real 

estate   and  having   exercised   the  same   by  will,   the  pointed  by 

property  appointed  vests  in  his  executors  or  adminis-  ^^''^^  ""^^f^" 
■^       "■      /  a  general 

trator  in  the  same  manner  as  his  own  real  estate  (^);  power. 

but  the  appointee  remains  entitled  thereto  in  ecptity  in 

the  same  manner  as  a  devisee  of  the  testator's  own 

estate,  and  has  the  like  right  of  recpiiring  a  conveyance 

of  the  propert}^,  if  not  wanted  to  satisfy  the  testator's 

debts  or  funeral  or  testamentary  expenses,  from  his 

personal  representatives  (a). 

Suppose,  then,  that  B.  should  exercise  his  power,  and  Exercise  of 
appoint  the  lands  by  deed,  to  the  use  of  D.  and  his  ^^"^Jr^  ^^ 
heirs.  In  this  case  the  execution  by  B.  of  the  instru- 
ment required  by  the  power,  is  the  event  on  which  the 
use  is  to  spring  up,  and  to  destroy  the  estate  already 
existing.  The  moment,  therefore,  that  B.  has  duly 
executed  his  power  of  appointment  over  the  use  in 
favour  of  D.  and  his  heirs,  D.  has  an  estate  in  fee  simple 
in  possession  vested  in  him,  by  virtue  of  the  Statute 
of  Uses,  in  respect  of  the  use  so  appointed  in  his  favour ; 
and  the  previously  existing  estate  of  C.  is  thenceforth 
completely  at  an  end.     The  power  of  disposition  exer-  xhe  power  is 

cised  by  B.  extends,  it  will  be  observed,  only  to  the  ^^"^y  '^''''^^'  ^^^ 

•'  .      ,      us*-'- 

use  of  the  lands ;  and  the  fee  simple  is  vested  ni  the 

appointee,  solely  by  virtue  of  the  operation  of  the  Statute 
of  Uses,  which  always  instantly  annexes  the  legal  estate 
to  the  use  (/^).  If,  therefore,  B.  were  to  make  an  appoint- 
ment of  the  lands,  in  pursuance  of  his  power,  to  1).  and 
liis  heirs,  to  flic  uhc  of  E.  and  Jiia  Jirirs,  D.  would  still 

(x)  lie  ancdalla,   190.5,   2   Cli.  (?/)  Slat.   60  k  61  Vict.  c.  65, 

331,  deciding  that,  if  the  donee  s.  1  (2). 

of  such  a  jiower   die   an   nndis-  (r)  Antcy  i>p.   '29,   74,   84,  i:?l, 

charged  bankrui)t  havin<r  exer-  137,  183,  187,  'iO-i,  213,218.344. 
cised    tlic   ])owiT  in    I'uvour  of  a  (a)  Antr.,  jip.  21),  74,  84,   131, 

volunteer,  the  jjroperty  is  subject  137,  214,  219. 
only  to  his  debts  incurred  since  Q/>)  See  ««/'•,  pp.  171-173.  • 

the  bankruptcy. 
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The  terms 
and  formali- 
ties of  the 
power  must 
be  complied 
with. 


Power  to  be 
exercised  by 
writing  under 
hand  and  seal, 
attested  by 
witnesses. 


have  the  use,  which  is  all  that  B.  has  to  dispose  of ;  and 
the  use  to  E.  would  l^e  a  use  upon  a  use,  which,  as  we 
have  seen  (c),  is  not  executed,  or  made  into  a  legal  estate 
hy  the  Statute  of  Uses.  E.,  therefore,  would  obtain  no 
estate  at  law ;  although  the  Court  would  in  accordance 
with  the  expressed  intention,  consider  him  beneficiall}' 
entitled,  and  would  treat  him  as  the  owner  of  an  equitable 
estate  in  fee  simple,  obliging  D.  to  hold  his  legal  estate 
merely  as  a  trustee  for  E.  and  his  heirs. 

In  the  exercise  of  a  power  it  is  absolutely  necessary 
that  the  terms  of  the  power,  and  all  the  formalities 
required  by  it,  should  be  strictly  complied  with.  If  the 
power  should  require  a  deed  only,  a  icill  will  not  do ;  or, 
if  a  will  only,  then  it  cannot  be  exercised  by  a  deed{d), 
or  by  any  other  act  to  take  effect  in  the  lifetime  of  the 
person  exercising  the  power  {e).  So  if  the  pow'er  is  to 
be  exercised  by  a  deed  attested  by  tico  witnesses,  then  a 
deed  attested  by  one  witness  only  will  be  insufdcient  (/). 
This  strict  compliance  with  the  terms  of  the  power  was 
carried  to  a  great  length  by  the  Courts  of  law  ;  so  much 
so  that  where  a  power  was  required  to  be  exercised  b}'  a 
writing  under  hand  and  seal  attested  hij  icitnesses,  the 
exercise  of  the  power  was  held  to  be  invalid  if  the 
witnesses  did  not  sign  a  written  attestation  of  the 
signature  of  the  deed,  as  well  as  of  the  sealing  (f/). 
The  decision  of  this  point  was  rather  a  surprise  upon 
the  profession,  who  had  been  accustomed  to  attest  deeds 
by  an  indorsement,  in  the  words  "  sealed  and  delivered 
by  the  within-named  B.  in  the  presence  of,"  instead  of 
wording  the  attestation,  as  in  such  a  case  this  decision 
required,"  Signed,  sealed,  and  delivered,"  &c.  In  order, 
therefore,  to  render  valid  the  many  deeds  which  by  this 

(c)  Ante,  pp.  175^177. 

{(I)  Marjui'ibanks  v.  Hovenden, 
1  Drury,  11. 

(c)  Sugd.  Tow.  210  ;  1  Chance 
ou  Powers,  cli.  9,  pp.  273  sq.  ; 
Re  Parkin,  1892,  3  Ch.  510. 

(/)  Sugd.    Tow.    207    sq.  ;    1 


Chance  on  Powers,  331. 

{g)  Wright  v.  Wakeford,  4 
Taunt.  213  ;  I)oc  d.  Mansfield  v. 
Peach,  2  il.  &  S.  .576,  15  K.  K. 
361  ;  IVright  v.  Barlow,  3  M.  k  S. 
512,  16  R.  R.  339. 
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decision  were  rendered  nugatory,  an  x\ct  of  Parlia-  ^tat.  54  Geo. 
ment  (/<)  was  passed  by  which  the  defect  thus  arising 
was  cured,  as  to  all  deeds  and  instruments  intended  to 
exercise  powers,  which  were  executed  prior  to  the  30th  of 
July,  1814,  the  day  of  the  passing  of  the  Act.  But  as 
the  Act  had  no  prospective  operation,  the  words  "s///»fr?, 
sealed,  and  delivered  "  were  still  necessary  to  be  used  in 
the  attestation,  in  all  cases  where  the  power  was  to  be 
exercised  by  writing  under  liand  and  seal,  attested  by 
witnesses  (i).  It  is,  however,  now  provided  by  an  Act  of  New  enact- 
1859,  that  a  deed  thereafter  executed  in  tlie  presence  of  °^^°  ' 
and  attested  by  tiro  or  niore  witnesses  in  the  manner  in 
which  deeds  are  ordinarily  executed  and  attested,  shall, 
so  far  as  respects  the  execution  and  attestation  thereof, 
be  a  valid  execution  of  the  power  of  appointment  by  deed 
or  by  any  instrument  in  writing  not  testaraentar}'' ;  not- 
withstanding it  shall  have  been  expressly  required  that 
a  deed  or  instrument  in  writing  made  in  exercise  of  such 
power  should  be  executed  or  attested  with  some  additional 
or  other  form  of  execution  or  attestation,  or  solemnity. 
Provided  always,  that  this  provision  shall  not  operate  to 
defeat  any  direction  in  the  instrument  creating  the  power 
that  the  consent  of  any  particular  person  shall  be  neces- 
sary to  a  valid  execution,  or  that  any  act  shall  be  per- 
formed in  order  to  give  validity  to  any  appointment, 
having  no  relation  to  the  mode  of  executing  and  attest- 
ing the  instrument ;  and  nothing  contained  in  the  Aco 
shall  prevent  the  donee  of  a  power  from  executing 
it  conformably  to  the  power  by  writing,  or  otlier- 
wise  than  by  an  instrument  executed  and  attested  us 
an  ordinary  deed ;  and  to  any  such  execution  of  a  power 
this  provision  shall  not  extend  (A). 

(h)  .54  Geo.  III.  c.  IfiS.  case  of  Burddt  v.   Dof  d.  .S'/xV.v- 

(i)  See,    howevei',    Vincent    v.  bury,  10  CI.  &  Fin.  340.  (3  .Man.  A: 

Bishop  of  Sodor  and  Man,  5  Ex.  (ir.    386.     See    also    7.V    Uirhrttx 

(582,  ()93,  ill  wliii-h  case  the  Court  'Trusts,  1  J.  &  II.  7ii,  72.  alliiiiieil, 

of  Exchequer  intimated  that  they  i\'cwton  v.  JHctdts,  9  II.  L.  C.  262. 
considered  the  case  of  ]l'ri'jht  v.  {k)  Stat.   22  k  2:5   Vict.  c.  3a 

Wakcford  now  overruled  by  the  s.  12  ;  passed  13tli  Aug.  1859. 


376 


OF    INCJORl'OREAL    HEREDITAMENTS. 


Equitable  re- 
lief on  the 
defective 
execution  of 
powers. 


Exercise  of 
power  by  will. 


This  strict  coiiKti-uction  adopted  by  the  Courts  of  law, 
ill  the  case  of  instruments  exercising  powers,  is  in  some 
degree  counterbalanced  by  the  practice  which  prevailed 
in  the  Court  of  Chanceiy  to  give  relief  in  certain  cases, 
when  a  i)ower  had  been  defectively  exercised, — a  relief 
still  afforded  by  the  High  Court  of  Justice,  now  that  the 
Court  of  Chancery  has  been  abolished.  If  the  Courts 
of  law  have  gone  to  the  very  limit  of  strictness,  for  the 
benefit  of  the  persons  entitled  in  default  of  appointment, 
the  Court  of  Chancery,  on  the  other  hand,  appears  to 
have  overstepped  the  proper  boundaries  of  its  j  urisdic- 
tion  in  favour  of  the  appointee  (/) .  For,  if  the  intended 
appointee  be  a  purchaser  from  the  person  intending  to 
exercise  the  power,  or  a  creditor  of  such  person,  or  his 
wife,  or  his  child,  or  if  the  appointment  be  for  a 
charitable  purpose, — in  any  of  these  cases,  equity  will 
aid  the  defective  execution  of  the  power  (?;();  in  other 
words,  the  Court  will  compel  the  personin  possession  of 
the  estate,  who  was  to  hold  it  until  the  power  was  duly 
exercised,  to  give  it  up  on  an  undue  execution  of  such 
power.  It  is  certainly  hard  that,  for  want  of  a  little 
caution,  a  purchaser  should  lose  his  purchase  or  a 
creditor  his  security,  or  that  a  wife  or  child  should  be 
unprovided  for  ;  but  it  may  well  be  doubted  whether  it  be 
trul}'  equitable,  for  their  sakes,  to  deprive  the  person  in 
possession  ;  for  the  lands  were  originall}^  given  to  him 
to  hold  until  the  happening  of  an  event  (the  execution 
of  the  power),  which,  if  the  power  be  }iot  duly  executed, 
has  in  fact  never  taken  place. 

The  above  remarks  equally  apply  to  the  exercise  of 
a  power  by  will.  Formerly,  every  execution  of  a  power 
to  appoint  by  will  was  obliged  to  be  effected  b}'  a  will 
conformed,  in  the  number  of  its  witnesses  and  other 
circumstances  of  its  execution,  to  the  requisitions  of 


(Z)  See  7  Ves.  506  ;  Sug.l.  Pow. 
532  sq. 

(?n)  Sugd.   Po\v._  534,    535  ;    2 


Chance  on  Powers,  c.  23,  p.  488 
sq.  ;  Luccna  v.  Luccna,  5  Beav. 
249. 
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the  power.  But  the  Wills  Act  of  1837  (^0  requires  that 
all  wills  should  he  executed  and  attested  in  the  same 
uniform  way  (o) ;  and  it  accordingly  enacts  (jj),  that  no 
appointment  made  hy  will  in  exercise  of  any  power  shall 
be  valid,  unless  the  same  be  executed  in  the  manner 
required  by  the  Act :  and  that  every  will  executed  in 
the  manner  thereby  required  shall,  so  far  as  respects 
the  execution  and  attestation  thereof,  be  a  valid  execu- 
tion of  a  power  of  appointment  by  will,  notwithstanding 
it  shall  have  been  expressly  required  that  a  will  made 
in  exercise  of  such  power  should  be  executed  witli  some 
additional  or  other  form  of  execution  or  solemnity. 

These  powers  of  appointment,  viewed  in  regard  to 
the  individuals  who  are  to  exercise  them,  are  a  species 
of  dominion  over  property,  quite  distinct  from  that  free 
right  of  alienation  which  has  now  become  inseparably 
annexed  to  every  estate,  except  an  estate  tail,  to  which 
a  modified  right  of  alienation  onl}^  belongs.  As  aliena- 
tion by  means  of  powers  of  appointment  was  of  a  less 
ancient  date  than  the  right  of  alienation  annexed  to 
ownership,  so  it  was  free  from  some  of  the  incumbrances 
by  which  that  right  was  clogged.  Thus  a  man  might 
exercise  a  power  of  appointment  in  favour  of  himself 
or  of  his  wife (7)  ;  although,  as  we  have  seen(r),  a  man 
cannot,  by  virtue  of  his  ownership,  directly  convey  to 
himself,  and  could  not,  previously  to  the  year  1882, 
so  convey  to  his  wife.  So  we  have  seen  (.s)  that  a 
married  woman  could  not  formerly  convey  her  estates 
without  a  Jhic,  levied  by  her  husband  and  lici-self,  in 
which  she  was  separately  examiiu'd ;  and  afterwards, 
no  conveyance  of  her  estates  could  be  made  without  a 
deed  in  which  her  husband  must  have  concurred,  and 
which  must  have  been  separately  acknowledged  by  her  to 


Wills  Act. 


Powers  of 
alienation 
unconnected 
with  owner- 
ship differ 
from  aliena- 
tion in  respect 
of  ownei"ship. 


Appoint- 
ments 
between 
inisbaud  and 
wife. 


(>i)  7  Will.  IV.  &  1  Vict.  c.  26. 

(0)  See  ante,  p.  238. 

(;))  Sect.  10.  See  Huinincl  v. 
Hummel,  1898,  1  Cli.  642  :  Re 
Price,  1900,  1  (Jli.  442  ;  BarrcUo 


.  yvun<7,  1900,  2  C'h.  339. 
(7)  SiiK<l.  l*i>w.  JTl. 
()•)  -Inle,  ].]..  201,  30.1. 
(a)  ytnle,  pp.  302—304. 
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Married 
woman  might 
exercise 
powers. 


Infants'  mar- 
riage settle- 
ments. 


Sic. 


Ignorance  of 
the  nature  of 
powers  has 
caused  dis- 
appointment 
of  intention. 


be  her  own  act  and  deed.  But  a  power  of  appointment 
either  by  deed  or  will  miglit  ])e  given  to  any  woman ; 
and  wliether  f^iven  to  her  when  married  or  when  single, 
she  might  exercise  such  a  power  without  the  consent  of 
any  husband  to  wliom  she  might  then  or  thereafter  be 
married  (t)  ;  and  the  power  might  be  exercised  in  favour 
of  her  husband,  or  of  any  one  else(»).  The  Act  of 
Parliament  to  which  we  have  before  referred  (a) ,  for 
enabling  infants  to  make  binding  settlements  on  their 
marriage,  with  the  sanction  of  the  Court  of  Chancery, 
extends  to  property  over  which  the  infant  has  any  power 
of  appointment,  unless  it  be  expressly  declared  that  the 
power  shall  not  be  exercised  by  an  infant  (y).  But  the 
Act  provides,  that  in  case  any  appointment  under  a 
power  of  appointment,  or  any  disentailing  assurance, 
shall  have  been  executed  by  any  infant  tenant  in  tail 
under  the  Act,  and  such  infant  shall  afterwards  die 
under  age,  such  appointment  or  disentailing  assurance 
shall  thereupon  become  absolutely  void  (z). 

The  power  to  dispose  of  property' independently  of  any 
ownershiiD,  though  established  for  some  three  centuries, 
is  at  the  present  day  frequently  unknown  to  those  to 
whom  such  a  power  may  belong.  This  ignorance  has 
often  given  rise  to  difficulties  and  the  disappointment 
of  intention  in  consequence  of  the  execution  of  powers 
by  instruments  of  an  informal  nature,  j^articularly  by 
wills,  too  often  drawn  by  the  parties  themselves.  A  tes- 
tator would,  in  general  terms,  give  all  his  estate  or  all 
his  proi^erty ;  and  because  over  some  of  it  he  had  only 
a  power  of  appointment,  and  not  any  actual  ownership, 
his  intention,  till  lately,  was  defeated.  For  such  a 
general    devise  was   no   execution    of   his    power    of 

(t)  Doe  d.   Blomficld   v.  Eyre,           (j)  Sect.   2.     It  has  been  held 

3  C.  B.  557,  5  C.  B.  713.  that   appointments    made   under 

{u)  Sugd.  Pow.  471.  the  Act,  by  infants,  who  are  not 

(x)  Ante,  p.  289.  tenants   in   tail,    do   not  become 

[y)  Stat.  18  &  19  Vict.  c.  43,       void  on  their  death  under  age  ; 

s.    1.     See   Me   Cardrosss  Settle-       Re  Scott,  1891,  1  Ch.  298. 

ment,  7  Ch.  D.  728. 
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appointment,  but  operated  only  on  the  property  that 

was  his  own.     He  ought  to  have  given  not  only  all  that 

he  had,  but  also  all  of  which  he  had  any  power  to 

dispose.     The  Wills  Act  of  1837  (a)  provided  a  remedy 

for  such  cases,  by  enacting  (^)  that  a  general  devise  of  A  general 

the  real  estate  of  a   testator  shall  be   construed    to  appohument 

include  any  real  estate  ^Yhich  he  may  have  pow-er  to  now  executed 

.    .    .  1  .1-1  ,   ,  .    ^^y^  general 

appomt  m  any  manner  he  may  thnik  proper (c),  and  devise. 

shall  operate  as  an  execution  of  such  power,  unless  a 

contrary  intention  shall  appear  by  the  will. 

A  power  of  appointment  may  sometimes  belong  to  a  A  power  may 
,,         -,1    ii  T  n     \-  exist  concur- 

person  concurrently  with  the  ordinary  power  ot  aliena-  ,.entlv  witii 

tion  arising  from  the  ownership  of  an  estate  in  the  ownership, 

lands.     Thus  lands  may  be  limited  to  such  uses  as  A. 

shall  appoint,  and  in  default  of  and  until  appointment 

to  the  use  of  A.  and  his  heirs  (rf).     And  in  such  a  case  A  power  may 

A.  may  dispose  of  the  lands  either  b}^  exercise  of  his  ,ruishe!i"or 

power  (e),  or  by  conveyance  of  his  estate  (/").     If  he  suspended  by 

.,..,.,..,„,      a  conveyance 
exercises  his  power  the  estate  limited  to  him  in  default  of  the  estate. 

of  aj)pointment  is  thenceforth  defeated  and  destroyed; 

and,  on  the  other  hand,  if  he  conveys  his  estate,  his 

power  is  thenceforward  extiii(iiii>ih('<l,  and    cannot  be 

exercised  by  him  in  derogation  of  his  own  conveyance. 

So  if,  instead  of  conveying  his  own  estate,  he  slunild 

convey  only  a  partial   interest,  his  power  would  be 

suspended  as  to  such  interest,  although  in  other  respects 

it  would  remain  in  force;  that  is,  he  may  still  exercise 

his  power,  so  only  that  he  do  not  defeat  his  own  grant. 

When  the  same  object  may  be  accomplished  either  by 

an  exercise  of  the  power,  or  by  a  conveyance  of  the 

(«)  Stat.  7  \\'ill.  IV.  &  1  A'ict.  {(I)  Sh'  Eilward  Clcre's  case,  6 

c.  26.  Rep.  17  h  ;  Muuiulrcll  v.  Mav.n- 

(6)  Sect.  27.  drell,  10  Yes.  24(5. 

(c)  Cloves  V.  Aicdrtf,  12  Beav.  (e)  Roach  v.  Wailliam,  6  East, 

604  ;   lie  iVLlls,   34  Cli.  D.  18G  ;  289. 

Ec   Williams,  42  Cli.   D.   93;  Re  (/)   Coxy.  Clmmhcrlnin,  A  Vcs. 

Byron's   Settlement,   1891,  3   Ch.  631  ;    IFi/nue  v.  (IriffUk,  3  BiiiK- 

474  ;  Re  Hayes,  1900,  2  Ch.  332,  179,  10  .l".  15.  iloore,  592,  5  li.  k  C. 

335.  923,  1  Kuss.  283. 
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estate,  care  should  l)e  taken  to  express  clearly  by  which 
of  tlie  two  methods  the  instruuieiit  employed  is  intended 
to  operate.  Under  such  ci)'cumstances  it  is  very  useful 
first  to  exercise  the  power,  and  afterwards  to  convey 
the  estate  h/j  iray  of  fartlicj-  a.ssKraiica  on}//;  in  which 
case,  if  the  power  is  valid  and  subsisting,  the  subse- 
quent conveyance  is  of  course  inoperative  (//) ;  but  if 
the  power  should  by  any  means  have  been  suspended  or 
extinguished,  then  the  conveyance  takes  effect. 

The  doctrine  of  powers,  together  with  that  of  vested 
remainders,  was  brought  into  very  frequent  operation 
by  the  usual  form  of  modern  purchase  deeds,  whenever 
the  purchaser  was  married  on  or  before  the  1st  of 
January,  1834,  or  whenever,  as  sometimes  happened, 
it  was  wished  to  render  unnecessary  any  evidence  that 
he  was  not  so  married.  We  have  seen  (It)  that  the 
dower  of  such  women  as  were  married  on  or  before 
the  1st  day  of  January,  1834,  remained  sul)ject  to  the 
ancient  law  :  and  the  inconvenience  of  taking  a  con- 
veyance to  the  purchaser  jointly  with  a  trustee,  for  the 
purpose  of  barring  dower,  has  also  been  pointed  out(i). 
Modern  The  modern  method  of  effecting  this  object,  and  at  the 

barring  Same  time  of  conferring  on  the  purchaser  full  power  of 

dower.  disposition  over  the  land,  w'ithout  the  concurrence  of 

any  other  person,  was  as  follows:  A  general  power  of 
appointment  by  deed  was  in  the  first  place  given  to  the 
purchaser,  by  means  of  which  he  was  entitled  to  dispose 
of  the  lands  for  any  estate  at  any  time  during  his  life. 
In  default  of  and  until  appointment,  the  land  was  then 
given  to  the  purchaser  for  his  life,  and  after  the  deter- 
mination of  his  life  interestby  any  means  in  his  lifetime, 
a  remainder  (which,  as  we  have  seen  (A),  was  vested) 
was   limited    to  a  trustee    and  his  heirs  during   the 

(g)  Ray  v.  Puncj,  5  Jlad.  310,  (/;)  Ante.  j).  314. 

5  B.  &  a";  561  ;  Uoe  d.  Wifjan  v.  \i)  Ante,  p.  317. 

Jones   10  B.  &  C.  459.  ik)  Ante,  pp.  350,  363. 
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purchaser's  life.     This  remainder  was  then  followed  by 

an  ultimate  remainder  to  the  heirs  and  assigns  of  the 

purchaser  for  ever,  or,  which  is  the  same  thing,  to  the 

purchaser,  his  heirs  and  assigns  for  ever(/).     These 

limitations  were  sufficient  to  prevent  the  wife's  right 

of  dower  from  attaching.     For  the  purchaser  had  not, 

at  any  time  during  his  life,  an  estate  of  inheritance  in 

possession,  out  of  which  estate  only  a  wife  could  claim 

dower  (?/0"  he  had  during  his  life  only  a  life  interest, 

together  with  a  remainder  in  fee  simple  expectant  on 

his  own  decease.  The  intermediate  vested  estate  of  the 

trustee  prevented,  during  the  whole  of  the  purchaser's 

lifetime,  any  union  of  this  life  estate  and  remainder  (»). 

The  limitation  to  the  heirs  of  the  purchaser  gave  him, 

according  to  the  rule  in  Shelley's  case(o),  all  the  powers 

of  disposition  incident  to  ownership:  though  subject, 

as  we  have  seen(j')),  to  the  estate  intervening  between 

the  limitation  to  the  purchaser  and  that  to  his  heirs. 

But  the  estate  in  the  trustee  lasted  only  during  the 

purchaser's  life,  and  during  his  life  might  at  any  time 

be  defeated  by  an  exercise  of  his  power.     A  form  of 

these  itscs  to  hay  dotrrr,  as  the}'  wei'e  called,  will  be  Uses  to  bar 

found  in  the  Appendix  (r/).  They  will  not  l)ar  the  dower  ^^ower. 

of  wives  married  after  the  1st  of  January,  1834;  to 

whom  dower  is  expressly  given  b}- the  Dower  Act  (r) 

out  of  any  estate  of  their  husbands  which,  whether 

wholly  equitable,  or  partly  legal  and  partly  equitable,  is 

or  is  equal  to  an  estate  of  inheritance  in  possession  (.s)- 

Besides  these  general  powers  of  appointment,  there  Special 
exist  also  powers  of  a  special  kind.     Thus  the  efitdtc  P^^^*^'"'' 

(I)  Fearnc  C.   K.   317,  n.  ;  Co.  (.t)  And  if  tlie  dvvd  is  of  u  date 

Litt.  379  h,  11.  (1).  previous    to    tliat   day,    even    an 

(vi)  Ante,  p.  316.  express  tlcclaratioii    eoiilaiiicd   in 

{n)  Ante,  ]i.  363.  the  deed  tliat  siieh  was  tin-  intent 

(0)  Ante,  pp.  338 — 343.  of  the  uses  will  not  he  snllieient  ; 

Xp)  Ante,  p.  343.  Fnj  v.   Not>k,    20    Heuv.    598,   7 

{q)  See  Appendix  (A).  De  G.   M.   &  O.   687  ;  Clarke  v. 

(r)  Stat.  3  &  4  Will.  IV.  c.  105,       FmuUin,  i  K.  k  J.  2(>(). 
s.  2  ;  ante,  p.  318. 


382 


OF    INCORPOREAL   HEREDITAMENTS. 


Where  the 
estate  is  of 
limited  diii;v- 
tion. 
Power  of 
leasing. 


Relief  against 
defects  in 
leases  under 
powers. 


which  is  to  arise  on  the  exercise  of  the  power  of  appoint- 
ment niav  be  of  a  certain  limited  duration  and  nature: 
of  this  fin  example  occurs  in  the  power  of  leasing  which 
was  formei'ly  given  to  every  tenant  for  life  under  a 
pro})erly  drawn  settlement.  "We  have  seen  (/)  that  a 
tenant  for  life  cannot,  by  virtue  of  the  right  of  aliena- 
tion incident  to  his  estate,  make  any  disposition  of  the 
property  to  take  effect  after  his  decease.  Such  right 
of  alienation,  therefore,  does  not  enable  him  to  grant 
a  lease  for  any  certain  term  of  years,  but  only  con- 
tingently on  his  living  so  long.  But  if  his  life  estate 
were  limited  to  him  in  the  settlement  by  way  of  2ise, 
as  in  practice  was  always  done,  a  power  might  be  con- 
ferred on  him  of  leasing  the  land  for  any  term  of  years, 
and  under  whatever  restrictions  might  be  thought  advis- 
able. On  the  exercise  of  this  power,  a  use  would  arise 
to  the  tenant  for  the  term  of  years,  and  with  it  an  estate 
for  the  term  granted  by  the  lease,  quite  indejDendently 
of  the  continuance  of  the  life  of  the  tenant  for  life(;0- 
But  if  the  lease  attempted  to  be  granted  should  have 
exceeded  the  duration  authorized  by  the  power,  or  in 
any  other  respect  infringed  on  the  restrictions  imposed, 
it  would  have  been  void  altogether  as  an  exercise  of  the 
power,  and  might  formerly  have  been  set  aside  by  any 
person  having  the  remainder  or  reversion,  on  the  decease 
of  the  tenant  for  life.  But  now,  by  an  Act  of  1849  (.r),^ 
such  a  lease,  if  made  bond  fide,  and  if  the  lessee  have 
entered  thereunder,  shall  be  considered  in  equity  as 
a  contract  for  the  grant  of  a  valid  lease  under  the 
power,  to  the  like  purport  and  effect  as  such  invalid 
lease,  save  so  far  as  any  variation  may  be  necessary  in 
order  to  comply  with  the  terms  of  the  power ;  and  all 
persons,  who  would  have  been  bound  by  a  lease  lawfully 
granted  under  the  power,  shall  be  bound  in  equity  by 


it)  Ante,  p.  116. 
(u)  10  Yes.  2.16, 
,(.t)  Stat.  12  i:  13  Vict.   c.   26, 


amended  bv  stat.  13  &   14  Yict. 
c.  17. 
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such  contract  (//).  But  in  case  the  reverHioner  is  able 
and  wilHng  during  the  continuance  of  the  lessee's  pos- 
session to  confirm  the  lease  without  variation  (^),  the 
lessee  is  bound  to  accept  a  confirmation  accordin^dy(a). 
The  same  Act  contains  a  further  provision  {h),  valuable 
in  the  case,  which  sometimes  happens,  of  a  power  to 
grant  leases  in  possession  being  attempted  to  be  exer- 
cised by  a  lease  to  commence  a  few  days  after  its  date. 
In  such  a  case,  if  the  lessor's  estate  shall  continue 
until  the  day  appointed  for  the  commencement  of  the 
lease,  the  lease  which  before  would  have  been  invalid, 
is  by  the  statute  rendered  as  valid  as  if  it  had  been 
granted  on  that  day.  Express  powers  of  leasing,  to 
take  ejffect  by  virtue  of  the  Statute  of  Uses,  may  still 
be  validly  created ;  but  in  practice  their  employment  is 
now  largely  superseded  in  consequence  of  the  exten- 
sive powers  of  leasing  conferred  on  tenants  for  life 
by  the  Settled  Land  Act,  1882  (r).  Tlie  enactments 
mentioned  above  (^0  apply  in  the  case  of  an  intended 
exercise  of  a  statutory,  as  well  as  of  an  express  power 
of  leasing. 

Another  instance  of  a  special  power  occurs  in  the  rowers  of 
case  of  the  power  of  sale  and  exchange,  which,  before  exchange, 
the  year  1883,  was  usually  inserted  in  settlements  of 
real  estate  (<')•  This  power  provided  that  it  should  be 
lawful  for  the  trustees  of  the  settlement,  with  the 
consent  of  the  tenant  for  life  in  possession  under  the 
settlement,  and  sometimes  also  at  their  own  discretion 
during  the  minority  of  tlie  tenant  in  possession,  to  sell 

(//)  As  to  tlie  ]io\ver  of  a  tenant  ia)  Stat.  13  k  11   Vict.   c.  17, 

for    life    to    make     a     lea.se    for  s.  3.     Such  eonlirniation  may  he 

giving  efrcct  to  such  a  contract,  l>y   .signed    memoranduni,    or   hy 

see  stat.  45  &  46  Vict.  c.  38,  s.  12  ;  acce|itance    of   rent    acconiimnied 

Wms.  Conv.  Stat.  309—311.  hy  signed  nienioraii.Inni  (seel.  -J). 

(z)  As  to  the  power  of  a  tenant  ib)  Stat.  \2k  13  Viet.  c.  '26,  8.4. 

for   life   in   reversion    to  confirm  {c)  Ante,  pp.  119 — 121. 

sneh  leases,  see  stat.  4u  &  46  Vict.  (if)  Stats.  12  k  13  Vict.  c.  26, 

c.  38,   s.    12;  Wins.   Conv.  Stat.  ss.  2,  4  ;  13  &  14  Viet.  e.  17. 

309—311.  (c)  See  (««<«■,  p.  117,  and  n.  (/). 
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or  excliange  tlie  settled  laiuls,  and  for  that  purpose  to 
revoke  the  uses  of  the  settlement  as  to  the  lands  sold 
or  exchanged,  and  to  appoint  such  other  uses  in  their 
stead  as  might  be  necessary  to  effectuate  the  trans- 
action proposed.  But  it  was  provided  that  the  money 
to  arise  from  any  such  sale,  or  which  might  be  received 
for  equality  of  exchange,  should  be  laid  out  in  the 
purchase  of  other  lands;  and  that  such  lands,  and  also 
the  lands  which  might  be  received  in  exchange,  should 
be  settled  by  the  trustees  to  the  then  subsisting  uses  of 
the  settlement.  It  was  further  provided  that,  until  a 
proper  purchase  could  be  found,  the  money  might  be 
invested  in  the  funds  or  on  mortgage,  and  the  income 
paid  to  the  person  who  would  have  been  entitled  to  the 
rents,  if  lands  had  been  purchased  and  settled.  The 
object  of  this  power  was  to  keep  up  the  settlement,  and 
at  the  same  time  to  facilitate  the  acquisition  of  lands 
which  for  anja'eason  might  be  more  desirable,  in  lieu  of 
any  of  the  settled  lands  which  it  might  be  expedient  to 
part  with.  The  direction  to  lay  out  the  mone}'  in  the 
purchase  of  other  lands  made  the  money,  even  before 
it  was  laid  out,  real  estate  in  the  contemplation  of 
equity  (/);  and  though  no  land  should  ever  have  been 
purchased,  the  parties  entitled  under  the  settlement 
would  have  taken  in  equit}^ precisely  the  same  estates  in 
the  investments  of  the  money,  as  they  would  have  taken 
in  any  lands  which  might  have  been]3urchased  therewith. 
The  power  given  to  the  trustees  to  revoke  the  uses  of 
the  settlement  and  appoint  new  uses,  enabled  them,  by 
virtue  of  the  Statute  of  Uses,  to  give  the  purchaser  of 
the  settled  property'  a  valid  estate  in  fee  simple,  pro- 
vided only  that  the  requisitions  of  the  power  M'ere 
Relief  against  complied  with.  And  an  enactment  of  the  year  1859 
mistaken  pay-  g^-jaj^ied  the  Court  to  relieve  a  hoiid  fide  purchaser  under 

ment  by  pur-  .  '         _^ 

chaser  such  a  power,  in  case  the  tenant  for  life,  or  any  other 

(/)  Ante,  p.  183. 
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party  to  the  transaction,  should  by  mistake  have  been 
allowed  to  receive  for  his  own  benefit  a  portion  of  the 
purchase-money,  as  the  vahie  of  the  timber  or  other 
articles  (//).  Previously  to  this  statute  the  Courts  of 
Equity  had  not  considered  themselves  authorized  to  give 
relief  in  such  a  case  (A).  Since  the  commencement  of 
the  3'ear  1883,  the  employment  in  settlements  of  express 
powers  of  sale  and  exchange  has  been  rendered  unneces- 
sary, in  consequence  of  the  powers  of  sale  and  exchange 
given  to  tenants  for  life  by  the  Settled  Land  Act, 
1882  (i).  And  in  drawing  a  settlement  of  land,  it  is 
now  generally  the  practice  to  omit  express  powers  of 
sale  and  exchange,  as  well  as  of  leasing  (/.•). 

It  was  decided  that  the  ordinary  power  of  sale  and  As  to  sales 
exchange  contained  in  settlements  did  not  authorize  the  '''^:"^'"''"S 

'^  _  _  minerals. 

trustees  to  sell  the  lands  with  a  reservation  of  the 
minerals  (/) .  In  consequence  of  this  decision,  which  took 
the  profession  rather  by  surprise,  an  Act  was  passed  (m) 
which  confirmed  all  sales,  exchanges,  partitions 
and  enfranchisements  theretofore  made,  in  intended 
exercise  of  any  trust  or  power,  of  land  with  an  exception 
or  reservation  of  minerals,  or  of  the  minerals  separately 
from  the  residue  of  the  land  {>i).  And  it  was  provided 
that  for  the  future  every  trustee  and  other  person 
authorized  to  dispose  of  land  by  way  of  sale,  exchange, 
partition  or  enfranchisement,  might,  with  the  sanction 
of  the  Court  of  Chancery,  now  represented  hj  the 
Chancery  Division  of  the  High  Court,  dispose  of  the 
land  without  the  minerals,  or  of  the  minerals  without 
the  land,  unless  forbidden  so  to  do  by  the  instrument 


{g)  Stat.  22  fi  '23  yi<:t.    c.   3?,  inent   f,'iven    in    Part    \I.,    ]>i>st ; 

s.  13.  an/e,  p.  118, 

(h)  Coclrri'll    v.    Cholmcky,    1  (I)  BiirUry  v. //owdl,  20  Uow. 

Kuss.  &  M.  118.  540. 

(/)  Jnte,  ]ip.  lis,  121.  (Hi)  Stat.  25  k  26  Vict.  c.  108. 

(k)  See  Wins.  Conv.  Stat.  297,  (»)  Sect.  1. 
515,  517  ;  and  the  form  oC  sctlle- 

w.it.p,  25 
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creating  the  trust  or  power  (o).  A  sale,  exchange,  parti- 
tion or  mining  lease  maybe  made,  under  the  powers  con- 
ferred by  the  Settled  Land  Act,  1882(^9),  either  of  land, 
with  or  without  an  exception  or  reservation  of  all  or  any 
of  the  mines  and  minerals  therein,  or  of  any  mines  and 
minerals,  and  in  any  such  case  with  or  without  a  grant 
or  reservation  of  powers  and  privileges  connected  with 
mining  purposes  in  relation  to  the  settled  land,  or  any 
part  thereof,  or  any  other  land  (q).  And  an  occu- 
pation or  a  building  lease  may  be  well  granted,  under 
the  powers  given  by  the  same  Act,  of  the  surface  of 
the  settled  land,  reserving  the  mines  and  minerals 
ihere under  (r). 


When  the 
objects  are 
limited. 


Other  kinds  of  special  powers  occur  where  the  jyersons 
who  are  to  take  estates  under  the  powers  are  limited 
to  a  certain  class.  Powers  to  jointure  a  wife,  and  to 
appoint  estates  amongst  children,  are  the  most  useful 
powers  of  this  nature. 


Powers  may 
be  extin- 
guished by 
release. 


Powers  may,  generally  speaking,  be  destroyed  or 
extinguished  by  deed  of  release  made  hj  the  donee  or 
owner  of  the  power  to  any  person  having  any  estate  of 
freehold  in  land ;  ' '  for  it  would  be  strange  and  unreason- 
able that  a  thing,  which  is  created  by  the  act  of  the 
parties,  should  not  by  their  act,  with  their  mutual 
consent  be  dissolved  again  "  (.s) .  And  it  is  now  expressl}^ 
enacted  that  a  person  to  whom  any  power,  whether 
coupled  with  an  interest  or  not,  is  given  maj'  by  deed 


(o)  Stat.  25  &  26  A'ict.  c.  108, 
s.  2,  now  replaced  by  t>Q  &  57 
\'ict.  c.  53,  s.  44,  amended  by  57 
Vict.  c.  10,  s.  3. 

{p)  Stat.  45  &  46  Vict.  c.  38  ; 
see  ante,  pp.  119,  121. 

(q)  Sect.  17,  sub-s.  1.  By  sub-s. 
2,  an  exchange  or  partition  may 
be  made  .subject  to  and  in  con- 
sideratiou  of  the  reservation  of 
an  undivided  share  in  mines  or 


minerals. 

{)■)  He  Gladstone,  1900,  2  Ch. 
101.  So  also  under  au  express 
power  of  leasing  in  a  settlement 
authorizing  occupation,  building 
and  mining  leases  ;  Be  Rutland's 
Settled  Edates,  ib.  206. 

(s)  Albany's  case,  1  Eep.  110  b, 
113  a;  Smith  v.  Death,  5  Mad. 
371,  21  R.  R.  314  ;  Horner  v. 
Swann,  T.  &  R.  430. 
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release  or  contract  not  to  exercise  the  power  (t).     The 
exceptions  to  this  rule  appear  to  be  all  reducible  to  the  Exceptions, 
simple  principle,  that  if  the  duty  of  the  donee  of  the 
power  may  require  him  to  exercise  it  at  any  future  time, 
then  he  cannot  extinguish  it  by  release  ((f).     By  the 
Fines  and  Eecoveries  Act,  1833  (.r),  it  is  provided  0/),   Release  of 
that  every  married  woman  may,  with  the  concurrence  of  jli^a^^j^eji 
her  husband,  by  deed  to  be  acknowledged  by  her  as  her  women, 
act  and  deed  according  to  the  provisions  of  the  Act  (z), 
release  or  extinguish  any  power  which  may  be  vested  in 
or  limited  or  reserved  to  her,  in  regard  to  any  lands  of 
any  tenure,  or  any  money  subject  to  be  invested  in  the 
purchase  of  lands  (a),  or  in  regard  to  any  estate  in  any 
lands  of  any  tenure,  or  in  any  such  money  as  aforesaid, 
as  fully  and  effectually  as  she  could  do  if  she  were  a 
feme  sole  {/>).  A  power,  whether  coupled  with  an  interest  Disclaimer  of 
or  not,  may  now  be  effectually  disclaimed  (c)  })y  deed  (d) .  ^  l"'^^'*^^- 
The  above  remarks  as  to  the  extinguishment  of  powers 
are  not  intended  to  apply  to  statutory'  powers,  which  are 
regulated  by  the  terms  of  the  statute  creating  them. 
Thus  we  have  seen  that  the  powers  given  to  a  tenant 
for  life  by  the  Settled  Land  Act,  1882,  are  not  capable 
of  release ;  and  a  contract  by  a  tenant  for  life  not  to 
exercise  any  of  his  powers  under  that  Act  is  void(c). 
Our  notice  of  powers  must  here  conclude.     On  a  sub- 
ject so  vast,  much  must  necessarily  remain  unsaid. 
The  treatises  of  Sir  Edward  Sugden  (afterwards  Lord 
St.  Leonards)  and  ]\Ir.  Justice  Farwell  will  sujiply  the 
student  with  all  the  further  information  ho  nuiy  rcMjuire. 

(<)  Stat.  44  &  45  Vict.   c.   41,  cxtin^'uisli      ]io\vers      siiioe      tin- 

s.    52.      Sec    Wms.    Conv.    Stat.  cnmiiifiicenient    of    the    Manii-il 

226.  WoiiK-ns     Property    Act,     1882. 

(m)  See   2  Cliance   on    Powers,  see  "Wins,  t'onv.  Stat.  a83— ."386  : 

584  ;  AVms.  Conv.  Stat.  227.  lie   C/ii.s/iolm's    i<rtllrmcnt,    lHol, 

(x)  Stat.  3  &  4  Will.  IV.  c.  74.  2  CIi.  82  {srd  qiiicrc). 

(y)  Sect.  77.  (c)   St-e  (iitfr,  pj..  84,  85. 

(z)  See  aii/e,  p.  303.  ((/)  Stat.  45  &  4(5  Vict.  c.  39. 

(a)  See  ante,  p.  183.  s.  (5.     See  Win.s.  C.niv.  Stat.  280. 

(i';)  As     to     the     capacity     of  281. 
married    women     to     release    or  ('•)  ^it/r,  p.  121. 

L'5— 3 
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2.  An  executory  interest  may  also  be  created  by  will. 
Before  the  passing  of  the  Statute  of  Uses  (/),  wills 
were  employed  only  in  the  devising  of  uses,  under  the 
protection  of  the  Court  of  Chancery,  except  in  some 
few  cities  and  boroughs  where  the  legal  estate  in 
lands  might  be  devised  by  special  custom  (r/).  In 
giving  efiect  to  these  customary  devises,  the  Courts 
in  very  early  times  showed  great  indulgence  to  testa- 
tors (/<) ;  and  perhaps  the  first  instance  of  the  creation 
of  an  executory  interest  occurred  in  directions  given  by 
testators  that  their  executors  should  sell  their  tene- 
ments. Such  directions  were  allowed  by  law  in  cus- 
tomary devises  (i) ;  and  in  such  cases  it  is  evident 
that  the  sale  by  the  executors  operated  as  the  execution 
of  a  power  to  dispose  of  that  in  which  they  themselves 
had  no  kind  of  ownership.  For  executors,  as  such,  had 
nothing  to  do  with  freeholds.  Here,  therefore,  was  a 
future  estate  or  executory  interest  created  :  the  fee 
simple  was  shifted  away  from  the  heir  of  the  testator, 
to  whom  it  had  descended,  and  became  vested  in' the 
purchaser,  on  the  event  of  the  sale  of  the  tenement  ta 
him.  The  Court  of  Chancery  also,  in  permitting  the 
devise  of  the  use  of  such  lands  as  were  not  themselves 
devisable,  allowed  of  the  creation  of  executory  interests 
by  will,  as  well  as  in  transactions  between  living 
persons  (/t-) .  And  in  particular  directions  given  by 
persons  having  others  seised  of  lands  to  their  use,  that 


(/)  27  Hen.  YIII.  c.  10. 

(g)  Ante,  p.  73. 

[h)  30  Ass.  183  a  ;  Litt.  s.  586. 

(i)  Year  Book,  9  Hen.  VI.  24  b, 
Babington  : — "  La  nature  de  devis 
ou  terres  sout  devisables  est,  que 
on  pent  deviser  que  la  terre  sera 
vendu  pur  executors,  et  ceo  est 
bon,  come  est  dit  adevaut,  et  est 
marvellous  ley  de  raison  :  mes 
ceo  est  le  nature  d'un  devis,  et 
devise  ad  este  use  tout  temps  eu 
tiel  forme  ;  et  issint  on  aura  loy- 
alment  tranktenement  de  cesty 
qui  n'avoit  rien,  et  en   meme  le 


nianiere  come  on  aura  fire  from 
Hint,  et  uucore  nul  fire  est  deins 
iQJliiit:  et  ceo  est  pour  performer 
le  darrein  volonte  de  le  devisor." 
I'a-ston. — "Une  devis  est  mar- 
vellous en  lui  meme  quand  il 
pent  prendre  effect  ;  car  si  on 
devise  en  Londres  que  ses  execu- 
tors vendront  ses  terres,  et  devie 
seisi  ;  son  heir  est  eins  par 
descent,  et  encore  par  le  vend 
des  executors  il  sera  ouste."  See 
also  Litt.  s.  169. 

{1-)  Perk.  ss.  507,  528. 
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such  lands  should  be  sold  by  their  executors,  were  not  sell  lands  of 
only  permitted  by  the  Court  of  Chancery,  but  were  also  were  seised  to 
recognized  bv  the  legislature.     For,  by  a  statute  of  the  *^^  testator's 
reign  of  Henry  Vlll.  (/)    of   a   date  previous  to  the 
Statute  of  Uses,  it  is  provided,  that  in  such  cases, 
where  part  of  the  executors  refuse  to  take  the  adminis- 
tration of  the  will,  and  the  residue  accept  the  charge  of 
the  same  will,  then  all  bargains  and  sales  of  the  lands 
so  willed  to  be  sold  by  the  executors,  made  by  him  or 
them  only  of  the  said  executors  that  so  doth  accept  the 
charge  of  the  will,  shall  be  as  effectual  as  if  all  the 
residue  of  the  executors  so  refusing,  had  joined  with 
him  or  tbem  in  the  making  of  the  bargain  and  sale. 

But,  as  we  have  seen(»0,  the  passing  of  the  Statute  The  statute 
of  Uses  abolished  for  a  time  all  wills  of  uses,  until  the  °  "^^ 
Statute  of  Wills  {n)  restored  them.  "When  wills  were 
restored,  the  uses,  of  which  they  had  been  accustomed 
to  dispose,  had  been  all  turned  into  estates  at  law;  and 
such  estates  then  generally  came,  for  the  first  time, 
within  the  operation  of  testamentary  instruments. 
Under  these  circumstances,  the  Courts  of  law  in  inter- 
preting wills,  adopted  the  same  lenient  construction 
which  had  formerly  been  employed  b}'  themselves  in 
the  interpretation  of  customary  devises,  and  also  by 
the  Court  of  Chancery  in  the  construction  of  devises  of 
the  ancient  use.  The  statute  which,  in  the  case  of  wills 
of  uses,  had  given  validity  to  sales  made  by  the  executors 
accepting  the  charge  of  the  will,  was  extended,  in  its 
construction,  to  directions  (now  authorized  to  be  made) 
for  the  sale  by  the  executors  of  the  leqal  estate,  and  also 
to  cases  where  the  legal  estate  was  devised  to  the 
executors  to  be  sold  (o).  Future  estates  at  law  were 
also  allowed  to  be  created  by  will,  and  were  invested 

[I)  Stat.  21  Ih'ii.  VIII.  c.  4.  (o)  Jionifant  v.  GrecnJlelU,  Cro. 

(Hi)  Ante,  pp.  74,  171,  237.  Kliz.    80;    Co.    Litt.    113  ii  ;   see 

\n)  32  Hen,  VIII.  e.  1.  Mackintosh  v.  Barber,  1  Ding.  50. 
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with  tlie  same  important  atti'ibute  of  indestructibility^ 
which  belongs  to  all  executory  interests.  These  future 

Executory  estates  were  called  executory  devises,  and  in  some 
respects  they  appear  to  have  been  more  favourably 
interpreted  than  shifting  uses  contained  in  deeds  (p)  ; 
though,  generally  speaking,  their  attributes  are  the 

Example.  same.  To  take  a  common  instance  : — a  man  may,  by 
his  will,  devise  lands  to  his  son  A.,  an  infant,  and  his 
heirs,  but  in  case  A.  should  die  under  the  age  of  twenty- 
one  years,  then  to  B.  and  his  heirs.  In  this  case  A. 
has  an  estate  in  fee  simple*  in  possession,  subject  to  an 
executory  interest  in  favour  of  B.  If  A.  should  not 
die  under  age,  his  estate  in  fee  simple  will  continue 
with  him  unimpaired.  But  if  he  should  die  under 
that  age,  nothing  can  prevent  the  estate  of  B.  from 
immediately  arising,  and  coming  into  possession,  and 
displacing  for  ever  the  estate  of  A.  and  his  heirs. 
Precisely  the  same  effect  might  have  been  produced  by 
a  conveyance  to  uses.  A  conveyance  to  C.  and  his 
heirs,  to  the  use  of  A.  and  his  heirs,  but  m  case  A. 
should  die  under  age,  then  to  the  use  of  B.  and  his 
heirs,  would  have  effected  the  same  result.  Not  so, 
however,  a  direct  conveyance  independently  of  the 
Statute  of  Uses.  A  conveyance  directly  to  A.  and  his 
heirs  would  vest  in  him  an  estate  in  fee  simple,  after 
which  no  limitation  could  follow.  In  such  a  case, 
therefore,  a  direction  that,  if  A.  should  die  under  age, 
the  land  should  belong  to  B.  and  his  heirs,  would  fail 
to  operate  on  the  legal  seisin ;  and  the  estate  in  fee 

(2>)  In  the  cases  of  Adavis  v.  (1    Sand.   Uses,    142,   143  ;    148, 

Savage    (2   Lord   Raym.    855,    2  5th  ed.),  aud  denied  to  be  law  by 

Salk.  679),  and  Eaicley  v.  Holland  Mr.    Butler  (note  (y)  to   Fearne 

{22Ym.  Abr.  189,   pi.   11),  limi-  C.  E.  p.   41).     Mr.   Preston  also 

tations  which  would   have    been  lays  down  a  doctrine  opposed  to 

valid  in  a  will  by  way  of  execu-  the  above   cases  (1   Prest.  Abst. 

tory  devise  were  held  to  be  void  114,     130,     131).      Sir     Edward 

in   a  deed    by   way    of    shifting  Sugdeu,  however,  supports  lliese 

or     springing    use.      But     these  cases,    and   seems   sufficiently  to 

cases  have  been  doubted  by  Mr.  answer    Mr.     Butler's     objection 

Serjeant    Hill   aud   Mr.    Sanders  (Sugd.  Gilb.  Uses,  35,  n.). 
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simple  of  A.  would,  in  case  of  his  decease  under 
age,  still  descend,  without  anj'  interruption,  to  his 
heir  at  law. 

A   good   illustration   of    the   difference   between   a  Difference 
contingent  remainder  and  an  executory  devise  occurs  b^*^^;^^!!  a 

®  .  y  .  contingent 

in  the  case  of  a  devise  of  lands  by  will  to  A.  for  life,  remainder 
with  remainder  in  fee  to  such  son  of  B.  as  shall  first  tory  devise.''"' 
attain  the  age  of  twenty-one  years.  In  this  case  the 
limitation  to  the  son  of  B.  is  either  a  contingent 
remainder  or  an  executory  devise,  according  as  A.,  the 
tenant  for  life,  may  or  may  not  survive  the  testator. 
If  A.  should  survive  the  testator,  there  will  be  an 
estate  of  freehold  subsisting  in  the  premises,  for  the 
determination  of  which  the  limitation  to  the  son  of  B. 
must  wait,  before  it  can  take  effect  in  possession.  This 
limitation  is,  therefore,  a  remainder;  and,  as  it  depends 
on  the  contingency  of  B.  having  a  son  who  may  attain 
twenty-one,  it  is  a  contingent  remainder.  But  if  A. 
should  die  in  the  lifetime  of  the  testator,  the  will  would 
start,  on  the  testator's  death,  with  a  simple  limitation 
to  such  son  of  B.  as  shall  first  attain  the  age  of  twenty- 
one  years.  This  limitation  has  not  to  wait  for  tlie 
determination  of  any  prior  estate  of  freehold ;  but  it 
arises  of  itself  on  the  event  of  a  son  of  B.  attaining  the 
age  of  twenty-one  years;  and  it  disi)laces,  when  it  takes 
effect,  the  estate  in  fee  simple,  which,  not  being  other- 
wise disposed  of,  descends,  immediately  on  the  death 
of  the  testator,  to  his  heir  at  law.  It  is,  therefore, 
in  this  case,  not  a  contingent  remainder,  but  an  executory 
devise.  Under  the  law  as  it  stood  before  the  Act  of 
1877  amending  the  law  as  to  contingent  remainders  (7), 
if  A.  survived  the  testator,  but  died  before  any  son  of  B. 
attained  twenty-one  the  limitation  failed  for  want  of  an 
estate  of  freehold  to  support  it:  whereas  if  A.  died  in 
the  lifetime  of  the  testator,  it  was  not  liable  to  any  failure. 

(q)   Slat.  40  .^   n  Vii  t.  c.  33  ;  antr,  ]>.  Sf.J. 
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It  was  to  remedy  the  hardship  occasioned  by  the  failure 
of  such  a  limitation  as  this,  when  it  occurred  in  the 
shape  of  a  contingent  remainder,  that  the  Act  above 
mentioned  was  framed. 

The  alienation  of  an  executory  interest,  before  its 
becoming  an  actually  vested  estate,  was  formerly  subject 
to  the  same  rules  as  governed  the  alienation  of  con- 
tingent remainders  (r).  But  by  the  Eeal  Property  Act, 
1845,  all  executory  interests  may  now  be  disposed  of 
by  deed  (s) .  Accordingly,  to  take  our  previous  example, 
if  a  man  should  leave  lands,  b}'  his  will,  to  A.  and  his 
heirs,  but  in  case  A.  should  die  under  age,  then  to  B. 
and  his  heirs, — B.  may  by  deed,  during  A.'s  minority, 
dispose  of  his  expectancy  to  another  person,  who,  should 
A.  die  under  age,  will  at  once  stand  in  the  place  of  B. 
and  obtain  the  fee  simple.  But  before  the  Act,  this 
could  not  have  been  done;  B.  might  indeed  have  sold 
his  expectancy;  but  after  the  event  (the  decease  of  A. 
under  age),  B,  must  have  executed  a  conveyance  of  the 
legal  estate  to  the  purchaser;  for,  until  the  event,  B. 
had  no  estate  to  convey  {t).  An  executory  interest  given 
to  an  ascertained  person  and  his  heirs  will  devolve  on 
his  death  in  like  manner  as  a  contingent  remainder 
limited  in  fee  to  an  ascertained  person  ((/). 

Similar  to  an  estate  arising  by  executor}'  devise,  is 
an  estate  which  arises  solely  by  the  force  of  a  statute. 


(?•)  Ante,  p.  357. 

(s)  Stat.  8  &  9  Vict.  c.  106, 
s.  6,  repealing  stat.  7  &  8  Vict, 
c.  76,  s.  5.  In  order  to  facilitate 
the  payment  of  debts  out  of  real 
estate,  it  was  provided,  by  .stats. 
11  Geo.  IV.  and  1  AVill.  IV.  c.  47, 
.s.  12,  and  2  &  3  Vict.  c.  60,  that 
when  lands  are  by  law,  or  by  the 
will  of  their  owner,  liable  to  the 
payment  of  liis  debts,  and  are  by 
the  will  vested  in  any  person  by 
way  of  executory  devise,  the  first 
executory  devisee,  even  though  an 
infant,  may  convey  the  whole  fee 


simple  in  order  to  carry  into  effect 
any  decree  lor  the  sale  or  mort- 
gage of  the  estate  for  payment  of 
such  debts.  And  this  provision, 
so  far  as  it  relates  to  a  sale, 
was  extended  to  the  case  of  the 
land  having  descended  to  the 
heir,  subject  to  an  executory 
devise  over  in  favour  of  a  jierson 
or  persons  not  existing  or  not 
ascertained  ;  stat.  11  k  12  Vict, 
c.  87.     See  a,nte,  p.  123,  n.  («). 

{t)  Ante,  p.  357. 

(«)  Ante,  jip.  357,  358. 
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upon  the  execution  of  some  statutory  power.      Tliis  statute  on 
occurs  whenever  an  estate  in  land  is  transferred  l)y  ^Yf*i?l?.','.^^ 
any  person  by  means  of  an  authority  conferred  upon  power, 
him  by  some  statute,  and  not  by  means  of  the  right 
of  aUenation  incident  to  an  estate  in  land  or  of  a  power 
given  to  him  under  the  Statute  of  Uses  or  by  a  will. 
For  example,  by  the  Settled  Land  Act,  1882,  a  tenant  Conveyance 
for  life  under  a  settlement  is  empowered  to  convey  the  l^v  ^^°^J^^  ^"'' 

'-  ^  life  under 

settled  land  by  deed  for  all  the  estate  and  interest, 
which  is  the  subject  of  the  settlement,  or  for  any  less 
estate  or  interest  (.r),  as  may  be  required  for  carrying 
into  effect  the  powers  of  leasing,  sale,  exchange,  par- 
tition and  other  powers  given  by  that  Act  (y).  He  may 
thus  convey  the  whole  legal  estate  in  fee  simple  in  the 
settled  land,  if  comprised  in  the  settlement,  even  though 
he  himself  should  have  merely  an  equitable  estate  for 
life  (z).  When  a  tenant  for  life  exercises  his  power  of 
conveyance  under  this  Act,  the   legal  estate  in  the 


Settled  Land 
Act,  1881'. 


(x)  Subject,  however,  to  and 
with  the  exception  of  (i.)  all 
■estates,  interests  and  ciiari^es 
liaving  priority  to  the  settle- 
ment ;  and  (ii.)  all  such  other, 
if  any,  estates,  interests,  and 
■charges  as  have  been  conveyed 
or  created  ibr  seeming  money 
actually  raised  at  the  date  of  the 
deed  ;  and  (iii.)  all  leases  and 
grants  at  fee-farm  rents  or  other- 
wise, ami  all  grunts  of  easements, 
rights  of  common  or  other  rights 
or  privileges  granted  or  made  lor 
value  in  money  or  money's  worth, 
or  .agreed  so  to  be,  before  tiui 
date  of  the  deed,  by  tlie  tenant 
for  life,  or  b}'  any  of  Ids  pre- 
decessors in  title,  or  by  any 
trustees  for  liim  or  tliem,  under 
the  settlement,  or  under  anj* 
statutory  power,  or  being  other- 
wise binding  on  the  success(ns  in 
title  of  the  tenant  lor  life.  See 
Jic  Keck  ,(•  Hart,  189.S,  1  Ch. 
617  ;  Uc  Dit  Cane  <t-  Nclllrfohl, 
1898,  2  Ch.  9G  ;  He  Munihj  ,(• 
liopcr's  Contract,  1899,  1  Ch.  275. 


An  example  of  tiie  first  excep- 
tion occurs  where  lands  have 
been  mortgaged  and  afterwards 
settled  on  one  for  life  with 
remainder  over  ;  here  the  mort- 
gilgee's  estate  cannot  be  dis- 
placed by  the  tenant  for  life 
selling  or  leasing  the  lands  under 
his  statutory  jjowers.  The  second 
exception  may  be  instanced  by 
the  case  of  a  term  liniiteil  b}'  the 
settlement  to  raise  portions  for 
younger  children,  and  nioitgaged 
to  secure  the  repayment  of  money 
actually  raised  helbie  the  date  of 
the  ileed  exercising  the  statutory 
jiower.  The  third  exception  will 
arise  where  the  tenant  for  lifi- 
has  granted  a  lease  of  the  settled 
lands,  either  by  virtue  of  his 
estate  or  of  an  express  or  tlic 
statutory  powei-,  and  afterwards 
sells  the  lauds  untler  the  Selth'd 
Laiul  Acts.  See  tinl<\  p.  121  ; 
post.  Part  IV.,  Ch.  i  A:  ii ;  I'arl  VI. 

(//)  Stat.  •!.')  &  4i5  Vict.  c.  33. 
s.  20.      See  <««<<•,  jip.  118—124. 

(2)  See  ioitc,  pp.  185,   180 
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settled  land  is,  by  the  force  of  the  statute,  taken  away 
from  the  persons,  in  whom  it  has  been  previously 
vested,  and  conveyed  to  the  lessee,  purchaser  or  other 
person,  to  the  extent  specified  in  the  deed,  l)y  which 
the  lease,  purchase  or  other  transaction  is  carried  out. 
Thus  the  estate  limited  by  such  a  deed  arises  solely  by 
virtue  of  the  Act,  which  has  empowered  the  tenant  for 
life  to  conve3\  The  operation  of  such  a  statutory  power 
is  therefore  different  from  that  of  a  power  to  appoint 
the  list'  of  land,  which  takes  effect  under  the  Statute  of 
Uses.  So  that  if  land  be  conveyed  under  a  statutory 
power  to  A.  and  his  heirs  to  the  use  of  B.  and  his  heirs, 
B.,  not  A.,  will  take  the  fee  simple  at  law  (a).  x\nother 
example  of  estates  arising  by  force  of  statute  upon  the 
execution  of  a  statutory  authority  is  afforded  by  the 
effect  of  a  declaration  made  by  a  person  appointing  new 
trustees  under  the  Trustee  Act,  1893,  that  the  estate 
in  any  land,  which  is  subject  to  the  trust,  shall  vest  in 
the  persons  who  will  thenceforward  be  the  trustees  {h). 


(a)  Ante,   pp.   173,    373  ;  Sug. 
Pow.  45,  146,  196—198. 


(b)  See  ante,  p.  192. 
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CHAPTEE  IV. 


OF   REMOTENESS   OF   LIMITATION. 

The  limitation  of  estates  to  arise  at  a  future  time  by  Limitations 
way  of  shifting  use  or  executory  devise  must  conform  for^-emJte-*^ 
to  the  requirements  of  a  rule,  known  as  the  rule  against  ness. 
perpetuities ;  or  else  it  will  be  void  for  remoteness. 
This  rule  is  founded  on  a  general  principle  of  policy 
guiding  the  judges,  that  all  contrivances  shall  be  void, 
which  tend  to  create  a  perpetuity,  or  to  place  property  Perpetuity, 
for  ever  out  of  reach  of  the  exercise  of  the  power  of 
alienation  {a).  This  principle  appears  to  have  been 
first  applied  after  it  had  become  well  settled  that  an 
estate  tail  might  be  barred  by  a  common  recovery,  as 
a  reason  for  holding  that  any  contrivance  to  restrain  a 
tenant  in  tail  from  suffering  a  recovery  shall  be  of  no 
effect  {h).  When  the  law  came  to  recognize  as  valid  the 
limitation  of  estates  in  remainder  to  unborn  children, 
and  further  to  admit  the  creation  of  future  estates  by 
way  of  sliifting  use  and  executory  devise  (c),  it  was  seen 
that  such  devices,  unless  restrained  within  due  bounds, 
might  i)ave  the  way  to  perpetual  settlement  of  land ; 
and  the  same  principle  of  policy  was  again  invoked  (d). 
In  the  case  of  future  estates  to  arise  by  way  of  shifting 
use  and  executory  devise,  these;  due  bounds  were 
gradually  settled  by  successive  decisions.    Such  estates 


(«)  Nnltimth'tm,  C. ,  Ifoiravil 
V.  Duke  of  Xnrfiilk,  2  .Swuiisl. 
454,  460  ;  3  Clia.  Ca.  17,  20,  2."., 
31—36  ;  2  P.  W.  688  ;  London  .0 
SoKth-jrestrrn,  Rftihvay  Co.  v. 
Gomm,  20  Gli.  1).  r)62. 

(/;)  1  Kcp.  84  11,  88  M,  i:n  1. : 
6  Ki'p.  40  a  ;  10   Kep.  42  h\  I'ro. 


.lac.  696  -  G!)8  ;  antr,  p.  '.'",  ami 
note  (;>). 

(f)  Ante,  PI).  346— :i4'.l,  31)7. 
388— 3!tl. 

(il)  Sec  Crn.  .lai-.  .''.HO- .'il>3  :  2 
Swuiist.  460—468  ;  3  t'li.  C"n.  17, 
20,  25,  31—36  ;  12  Mod.  287. 
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The  Rule 
against  per- 
petuities. 


Example. 


were  allowed  to  take  effect,  at  first,  within  the  compass 
of  an  existing  life  (c)  ;  then  within  a  reasonable  time 
after  (/).  This  reasonable  time  after  an  existing  life 
was  next  extended  to  the  period  of  the  minority  of  an 
infant  actuall\'  entitled  under  the  instrument,  by  which 
the  executory  estate  was  conferred  (g).  After  this,  it 
was  held  that  any  number  of  existing  lives  might  be 
taken  (//).  Finall}',  it  was  settled  that  the  time  allowed 
after  the  duration  of  existing  lives  should  be  a  term  of 
twenty-one  years,  independent!}'  of  the  minority  of  any 
person,  whether  entitled  or  not ;  with  the  possible 
addition  of  the  period  of  gestation,  but  only  where  the 
gestation  actually  exists  (/)• 

The  rule  so  settled  is  what  is  generally  called  "  the 
rule  against  perpetuities;"  and  it  will  be  convenient 
so  to  refer  to  it.  It  requires  every  future  estate  limited 
to  arise  by  way  of  shifting  use  or  executory  devise  to  be 
such  as  must  necessarily  arise  within  the  compass  of 
existing  lives  and  twenty-one  years  after,  with  the 
possible  addition  of  the  period  of  gestation,  in  the 
case  of  some  person  entitled  being  a  posthumous  child. 
But  if  no  lives  are  fixed  on,  then  the  term  of  twentj'- 
one  years  only  is  allowed  (k).  And  every  executory 
estate,  which  might,  in  any  event,  transgress  the  limits 
so  fixed,  will  from  its  commencement  be  absolutely  void. 
For  instance,  a  gift  by  w'ay  of  shifting  use  or  executory 
devise  to  the  first  son  of  A.,  a  bachelor,  who  shall  attain 
the  age  of  twenty-four  years,  is  void  for  remoteness  (/). 
For  if  A.  were  to  die,  leaving  a  son  a  few  months  old, 


(e)  Howard  v,  Duke  of  No7-- 
folk,  3  Ch.  Ca.  14  ;  2  Swanst. 
154. 

(/)  Marks  y.  Markx,  10  IMod. 
419. 

{(J)  Stephens  v.  Stephens.  Ca. 
t.  Talb.  ii28. 

{h)  Tliellusson  v.  ll'oodfurd,  4 
Ves.  227,  11  Ves.  112.  Any 
persons  niaj'be  selected:  but  they 
must  be  ascertainable  ;  lie  Moore, 


1901, 1  Ch.  936. 

CO  Cadfill  V.  Palmer,  7  Bligh,/§li2 
X.     S.   "202  :  "sec    Jic     Wilmer's 
Trusts,  1903,  2  Cli.  411. 

(k)  Lewis  on  Perpetuities,  172  ; 
1  Jarin.  Wills,  216,  5th  ed. 

(/)  Keinium  v.  Xcw)iia7i,  10 
Sim.  51  ;  Griffith  v.  Blunt,  4 
Beav.  248  ;  1  Jarm.  Wills,  226, 
227,  5th  ed.  In  the  case  of  an 
executory  gift  by  icill,  however, 
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the  estate  of  the  son  \you1<1  arise,  under  such  a  gift,  at  a 

time  exceeding  the  period  of  twenty-one  years  from  the 

expiration  of  the  hfe  of  A.,  which,  in  this  case,  is  the 

Kfe  fixed  on.     But  a  gift  to  the  first  son  of  A.  who  shall 

attain  the  age  of  twenty-one  years  will  be  valid,  as 

necessarily  falling  within  the  allowed  period.     When 

a  gift  is  infected  with  the  vice  of  its  possibly  exceeding 

the  prescribed  limit,  it  is  at  once  and  altogether  void 

both  at  law  and  in  equity.     And  even  if,  in  its  actual 

event,  it  should  fall  greatly  within  such  limit,  j^et  it  is 

still  as  absolutely  void  as  if  the  event  had  occurred 

which  would  have  taken  it  beyond  the  boundary.     If,   Exception 

however,  the  executory  limitation  should  be  in  defeas-  "e,\ed  bv^an 

aiice  of,  or  immediately  ])receded  by,   an  estate  tail,   estate  tail. 

then,  as  the  estate  tail  and  all  subsequent  estates  may 

be  barred  by  the  tenant  in  tail,  the  remoteness  of  the 

event  on  which  the  executory  limitation  is  to  arise  will 

not  affect  its  validity  (ni).      (2iv.Ajttccc  . 

Executory    limitations    contained    in    instruments   Exceutory 
coming  into  operation  after  the  year  1882  are  subject  Jl^'ke^effcct'ou 
to  a  further  restriction  imposed  by  the  Conveyancing  failure  of 
Act,  1882  (n)  ;  in    which    it    is    enacted    that,   where 
there  is  a  person  entitled  to  land  for  an  estate  in  fee, 
or  for  a  term  of  years  absolute  or  determinable  on 
life,  or  for  a  term  of  life,  with  an  executory  limitation 

the  time  within  which  tlie  estate  testator's   death,   and   tlie   estate 

given    must    arise,    is   computed  given  to  him  must  in  such  case 

from    the    deatii  of  the  testator,  necessarily  arise  within  a  Hfe  in 

to   whom    knowledge   of   the  cir-  being,    viz.    his    own.       And    the 

cumstances      then      existing      is  gift  would  also   be  valid,  if  a  son 

imputed.     So  that  a  gilt,   which  of   A.   had   attained   twentj'-four 

would    have    been    void,    if    the  liefore      the      testator's      ileatli, 

testator    had    died    immedialelj'  though  A.  survived  the  testator; 

after   making   liis   will,    may   be  I     Jarm.    AVilhs,    21«),    5th    eil.  ; 

valiil  at  his  death.     Thus   in    tlie  J'irLmv.  Malt/icius,H)  Ch.  D.  261. 

examjile  given  in  the  text,  if  the  (m)   Sutler's  note  (//)  to  Fearno 

gift  were   nuide  by  will,   and  A.  C.  K.  5t)2  ;  Lewis  on  IVrpotuitie.s, 

were   to   die   before  the   testator,  ('><)'.».      See   a)ilc,   \k    ittiG,    n.    (b)  ; 

leaving  a  son,  it  would  bo  valid;  Jhasman  v.  rcarsf.lj.  li. 7  CU.'275. 

tor    the    person    to    take    would  (u)  Stat.    45  &  46  Vict.  c.  3".), 

have     been    ascertained    at    the  s.  10.    Soe  Wms.  Uouv.  Stat.  238. 


issue. 
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Restriction 
oil  accumula- 
tion. 


Mr.  Thellus- 
sou's  will. 


-c 


Stat.  39  & 
40  Geo.  III. 
c.  98. 


over  on  default  or  failure  of  all  or  any  of  his  issue, 
whether  within  or  at  any  specified  period  of  time  or 
not,  that  executory  limitation  shall  be  or  become  void 
and  incapable  of  taking  effect,  if  and  as  soon  as  there 
is  living  any  issue  who  has  attained  the  age  of  twenty- 
one  years,  of  the  class  on  default  or  failure  whereof  the 
limitation  over  was  to  take  effect. 

In  addition  to  these  limits,  a  restriction  is  imposed 
by  an  Act  of  George  III.  (o)  on  attempts  to  accumulate 
the  income  of  property  for  the  benefit  of  some  future 
owner.  This  Act  was  occasioned  by  the  extraordinary 
will  of  Mr.  Thellusson,  who  directed  the  income  of  his 
property  to  be  accumulated  during  the  lives  of  all  his 
children,  grandchildren  and  great-grandchildren  \v]io 
were  living  at  the  time  of  his  death,  for  the  benefit  of 
some  future  descendants  to  be  living  at  the  decease  of 
the  survivor  {p)  ;  thus  keeping  strictly  within  the  rule 
which  allowed  any  number  of  existing  lives  to  be  taken 
at  the  period  for  an  executory  interest.  To  prevent 
the  repetition  of  such  a  cruel  absurdity,  the  Act  forbids 
the  accumulation  of  income  for  any  longer  term  than 
the  life  of  the  grantor  or  settlor,  or  twenty-one  j'ears 
from  the  death  of  an}^  such  grantor,  settlor,  devisor  or 
testator,  or  during  the  minority  of  any  person  living, 
oF  en  ventre  sa  viere  at  the  death  of  tlie  grantor, 
devisor,  or  testator,  or  during  the  minority  only  of  any 
person  who,  under  the  settlement  or  will,  would  for 


directed  so  to  be  accumulated  jq).  But  the  Act^oes 
not  extend  (?•)  to  any  provision  for  payment  of  debts, 
or  for  raising  portions  for  children  («),  or  to  any  direction 


(o)  Stat.  39  &  40  Geo.  III.  c.  98; 
Fearne  C.  R.  538,  n.  (x). 

ip)  4  Vos.  227  ;  Fearne  C.  E. 
436,  n. 

[q)  Wilson  v.  Wilson,  1  Sim. 
N.  S.  288. 


(r)  Sect.  2. 

(s)  See  Halford  v.  Stains,  16 
Sim.  488,  496  ;  Bacon  v.  Proctor, 
T.  &  R.  31  ;  Bateman  v.  Holchkin, 
10  Beav.  426  ;  Barrington  v. 
Liddell,  2  De  G.  M.  &  G.  480  ; 
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}h. 


touching  the  produce  of  timber  or  wood.  Nor  does  it 
apply  to  a  trust  to  expend  part  of  the  income  of  a 
landed  estate  in  maintaining  the  property  in  good 
repair  (0-  Any  direction  to  accumulate  income,  which 
may  exceed  the  period  thus  allowed,  is  valid  to  the 
extent  of  the  time  allowed  by  the  Act,  but  void  so  far 
as  this  time  may  be  exceeded  {\i) .  And  if  the  direction 
to  accumulate  should  exceed  the  limits  allowed  by  law 
for  the  creation  of  executory  interests,  it  will  be  void 
altogether,  independently  of  the  above  Act  (.r).  By  an 
Act  of  1892  (//),  the  accumulation  of  income  for  the 
purchase  of  land  is  prohibited  for  any  longer  period 
than  during  the  minority  or  respective  minorities  of 
any  person  or  persons,  who  under  the  instrument 
directing  the  accumulation  would,  for  the  time  being,  if 
of  full  age,  be  entitled  to  receive  the  income  so  directed 
to  be  accumulated.      (A.ctAu^*^.  »l^u>^*^  '^^  a^t/y  cdXtxtAi-\ . 

Let  us  now  return  to  the  rules  governing  the  creation  iiuies  for 
of  contingent  remainders.    We  have  considered  the  first  creation  of 

contingent 
of  these,  that  the  freehold  must  never  be  without  an  rumaimleis. 

owner,  or  that  every  contingent  remainder  must  be  Rule  i. 
supported  by  a  particular  estate  of  freehold  (^).  And 
it  will  be  remembered  that,  in  consequence  of  tliis  rule, 
every  contingent  remahider  must  vest  during  the  con- 
tinuance or  immediately  on  the  termination  of  the 
particular  estate,  or  it  will  fail  altogether  (a).  Also, 
that  an  Act  of  1877  now  saves  from  this  consequence 
of  the  rule  every  contingent  remainder  created  after  the 
Act,  which  would  have  been  valid  if  originally  created 


cP^' 


Ediuanh  v.  Turk,  3  I)e  t!.  M.  & 
G.  40. 

(<)  Vine  V.  Ralcujh,  1891,  2 
Ch.  13. 

(){)  1  Jarni.  Wills,  27.''),  nth  cd. 
See  lie  LaJij  Roxs/i/n'.s  Tnisl,  It) 
Sim.  391  ;  Jinfjih  v.  Carrick,  fj 
Cli.  1).  984,  997,  998  ;  Re  Travis, 
1900,  2  Ch.  541. 

(j-)  Soutkainploa  v.  llerlfonl, 
2  V.  k  H.  54,  13  11.  K.   18  ;  Kcr 


V.  iJimgannon,  1  Dr.  &  War.  509  ; 
Curtix  V.  Lukiii,  5  IJeav.  147  ; 
/!i>ur/h(on  V.  Jomrs.  1  Coll.  2G  ; 
Scar Isb rick  v.  Skclmm'ilnlc,  17 
Sim.  187  ;  Tiirnn  v.  A'civcoma, 
3  K.  &;  J.  1(). 

(//)  Stat.  55  &  50  Vict.  c.  58. 
See'  AV  ChUtcrbnck,  1901,  2  Cli. 
285  ;  Re  Llnivnrr,  1903,  2  Ch.  330. 

(:)  Ante,  p.  351. 

(rt)  Ante,  p.  353. 
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as  a  shifting  use  or  executory  devise  (h).  We  have  now 
seen,  however,  that  for  a  limitation  to  he  valid  as  a 
shifting  use  or  executory  devise,  it  must  conform  to  tlie 
rule  against  perpetuities  (e).  No  contingent  remainder 
will  therefore  he  preserved  by  this  Act,  unless  it  be  such 
as  must  necessarily  vest  within  the  duration  of  existing 
lives  and  twenty-one  years  after.  Thus,  if  land  be 
granted  after  1877  to  A.,  a  bachelor,  for  life,  and  after 
his  death  to  his  first  son,  who  shall  attain  the  age  of 
twenty-four  years,  the  gift  to  A.'s  son  is  good  as  a  con- 
tingent remainder,  and  may  take  effect  if  a  son  of  A. 
attain  twenty-four  in  A.'s  lifetime  (d).  But  if  A.  die 
before  any  son  of  his  attain  twenty-four,  the  contingent 
remainder  to  A.'s  son  will  fail  altogether,  by  the  common 
law  rule,  as  not  having  vested  before  or  at  the  termina- 
tion of  the  particular  estate.  And  it  will  not  be  saved 
by  the  Act  of  1877  {e) ;  because,  as  we  have  seen  (/),  it 
would  not  have  been  valid  if  originally  created  as  a 
shifting  use  or  executory  devise. 


Perpetuity 
ill  the  case  of 
contingent 
remainders. 


The  liability  of  contingent  remainders  to  be  de- 
stroyed by  the  act  of  the  tenant,  on  whose  particular 
estate  they  depended,  was  a  great  safeguard  against  the 
creation  of  a  perpetuity  (g).  But  if  there  had  been  no 
check  but  this,  a  perpetual  settlement  might  possibly 
have  been  made,  after  the  introduction  of  trustees  to 
preserve  contingent  remainders  (//),  by  giving  life  estates 
successively  in  remainder  to  successive  generations  of 
children.  But  it  seems  to  have  been  understood  by 
those  concerned  in  drawing  settlements  of  land  in  the 
modern  form  generally  adopted  after  the  Eestora- 
tion  (0,  that  estates  given  to  unborn  children  should 
be  confined  to  such  as  must  be  ascertained  within  the 


(b)  Ante,  p.  354. 

(c)  Ante,  p.  396. 
{d)  Ante,  p.  353. 
\e)  Ante,  p.  354. 
(/)  Ante,  p.  396. 


{g)  Ante.  pp.   359,   395  ;  see  1 
Eep.  120,  131  b. 
(h)  Ante,  \>.  363. 
\i)  Ante,  pp.  112,  113. 
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compass  of  existing  lives  {k).  For  tlie  conve^'ancing 
practice  established  with  regard  to  such  settlements  was 
(as  it  still  is)  to  limit  the  land  to  an  intended  husband, 
or  eldest  son  coming  of  age,  for  life,  with  remainder  to 
his  unborn  sons  successively  in  tail  (l).  And  attempts 
to  confer  successive  life  estates  on  successive  generations 
of  unborn  children  were  held  to  be  void  as  violating  the 
principle  of  legal  policy  mentioned  above  (//()•  After  a 
time,  the  restraint  imposed  on  the  creation  of  successive 
contingent  remainders  came  to  be  generally  defined  in  a 
sort  of  working  rule  adopted  by  conveyancers  and  quoted 
by  judges,  that  an  estate  given  to  an  unborn  person  for 
life  cannot  be  followed  by  any  estate  to  any  child  of  such 
unborn  person.  And  it  was  allowed  on  all  hands  that, 
if  such  a  limitation  were  made,  the  estate  given  to  the 
child  of  the  unborn  person  would  be  void  (n).  The 
reason  assigned  for  this,  however,  was  not  always  the 
same;  for  the  origin  of  the  rule  was  attributed  sometimes 
to  the  general  policy  of  the  law  restraining  attempts  to 
create  a  perpetuit}',  sometimes  to  the  old  doctrine  which 
prohibited  double  possibilities  (o).  This  rule  gained 
authority  from  general  use  (p).  After  the  period  allowed 
for  the  creation  of  executorjanterests  had  been  extended 
to  an  independent  term  of  twenty-one  years  after  the 
duration   of   existing  lives  (q),  it  was  much  debated, 


(/j)  Ante,  p.  396.  (o)  Ante,  p.  355  ;  Fearne  C".  R. 

(/)  See  the  books  cited  in  note  25i,   n.,    50'J,   565,   n.  ;  Co.  Litt. 

(0  to  p.  117,  «nte  ;  Fyanie  C.  K.  271    b,    n.    (]),    vii.   '2;    Vaizey, 

502.  L.  Q.  R.   vi.    419.     Historically, 

{in)  Ante,  p.  395 ;  Uum})erston  the  I'oimer  cxpliinutioii  seems  to 

V.    Humlerslon,    1   P.  W.   332,  1  be   correct  ;  Gray,    Rule   at,'ainst 

Atk.    593  ;   Seaward  v.    JVUlock;  Ferpotuities   (IJoston,    1S8C),  pp. 

5  East,  198,  205.  135,  137,  139,  140,  20(3—208. 

()i)  Marlhorour/h  V.    Godolphin,  {p)  Cole  v.  Scnr/l,   2  11.   L.   C. 

1   Eden,   415,   4i6  ;  2  Cases  and  186:  Monyjicnnij  y.  Den'ng,  2  l>e 

Opinions,     432—441  ;     Hay     v.  G.  M.  &  G.  145,"  170  ;  .Sugik-ii  on 

Burl   of  Covcnlry,    3   T.    R.    86,  Pro|.erty,  120  ;  Sn^'d.  K.-ul  I'rop. 

1  R.  R.  652  ;  BrudcncU  v.  Elivis,  Stat.  285,  n.(a),  Isted..  274,  n.  (<i), 

1     East,     452,     6     R.      R.     310  ;  2nd  ed.  ;  1  Jann.  Wills,  221,    1st 

Fcarne's  Posthunia,  215  ;  Fearne  ed.,    251,    4tl)    ed.  ;   Wnis.    Real 

('.    R.    502,    565,    lUitl.    note  ;  2  Prop.  212.  l>t  ed.,  276,  13th  ed. 

Prest.  Abst.  114;  Sug.  Pow.  393.  (7)  Ante,  p.  396. 

W.R.P.  l'<i 
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whether  the  rule  so  appUed  to  contingent  remainders 
should  or  should  not  be  considered  as  merely  an  instance 
of  the  settled  rule  against  perpetuities  ( ;•) .  But  limita- 
tions likely  to  raise  this  question  were  eschewed  in 
practice  (s).  The  point  first  came  before  the  Court  in 
1889,  when  the  judges  were  apparently  not  inclined  to 
sanction  any  possible  extension  of  the  time  of  settle- 
ment for  the  sake  of  introducing  a  uniform  rule.  Accord- 
ingly, the  working  rule  of  conveyancers  was  declared  to 
be  an  independent  rule  of  law  ;  and  a  remainder  limited 
to  the  child  of  an  unborn  person,  after  a  life  estate  to 
the  unborn  parent, was  held  to  be  void,  notwithstanding 
that  the  gift  in  remainder  had  been  expressly  confined 
to  such  child  of  the  unborn  parent  as  should  be  born 
within  the  compass  of  lives  existing  at  the  time  of  the 

Eule  2.  gift  (f) .     The  creation  of  contingent  remainders  of  legal 

estates  is  therefore  subject  to  the  rule,  that  an  estate 
cannot  be  well  limited,  in  remainder  after  an  estate 
given  to  an  unborn  person  for  life,  to  any  child  of  such 
unborn  person  {u). 

Cy-pres  The  above  rule  is,  however,  subject  to  some  modifica- 

tion,  when  the  gift  is  made  by  will.  For  in  the  case  of 
a  gift  hy  uill  to  the  unborn  son  of  some  living  person 
for  his  life,  and  after  the  decease  of  such  unborn  son,  to 
his  sons  in  tail,  the  Courts  of  law^  have  been  so  indulgent 

(r)  See  Lewis  on  Perpetuities,  L.  Q.  R.  vi.   410  ;  xiv.   133,  234 

408  sq. ;  Williams  on  Real   Pro-  (by  the  present  writer)  ;  xv.  71. 
perty,    211,    212,    Ist    ed.  ;    227,  '{ii,}  This  rule,  it  is  submitted, 

406,  3rd  ed.  ;  277,  531,  13th  ed.  ;  does  not  extend  to  make  void  an 

Tudor's    Leading    Cases    on    Real  estate  limited  to  the  unViorn  child 

Propertj',  470  sq.,  3rd  ed.  ;  David-  of  an  unborn   person    (as  to   the 

son,  Prec.  Conv.  vol.  iii.  pp.   336  first  grandson  of  A.,  a  bachelor) 

—  338,  3rd  ed.  ;  Jarm.   Wills,   i.  in   remainder   expectant    on   the 

258,  ii.  845,  4tli  ed.  ;  Gray,  Rule  determination    ot    a    life     estate 

against  Perpetuities,  135  sg.,  204  given  to    a    living    person;    see 

—213  ;  Challis  on  ileal  Property,  L.  Q.  R.  xiv.  241.     And  it  is  sub- 

159;  183,  2nd  ed.  niitted  that  a  remainder  limited 

(s)  Davidson,  Prec.  Conv.  vol.  to  the  unborn  child  of  an  unborn 

iii.  pp.  338,  986,  3id  ed.  person  after  a  remainder  given  to 

(t)    Whitby  v.  Mitchell,  42  Ch.  the  unliorn  parent  in  tail  should 

D.  494,  44  Ch.  D.  85.     The  deci-  be  held  valid  because  it  could  be 

sion  in  this  case  has  given  rise  to  barred   by   a   disentailing   assur- 

a  great  deal  of  controversy  ;  see  ance  ;  see  pod,  p.  404,  n.  (c). 
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to  the  ignorance  of  testators,  that  they  have  endeavoured 
to  carry  the  intention  of  the  testator  into  effect,  as  nrarlj/ 
as  can  possihhi  he  done,  without  infringing  the  rule  of 
law,  which  makes  such  a  remainder  void.  Accordingl}', 
they  take  the  lil)erty  of  altering  his  will  to  what  they 
presume  he  would  have  done  had  he  heen  acquainted 
with  the  rule  which  proliil)its  the  son  of  any  unborn  son 
from  being,  in  such  circumstances,  the  object  of  a  gift. 
This,  in  law  French,  is  called  the  cy-pns  doctrine  (r). 
From  what  has  already  been  said,  it  will  be  a])])arent 
tliaFtheutmost  that  can  be  legall.yaccom])]ished  towards 
securing  an  estate  in  a  family  is  to  give  to  the  unborn 
sons  of  a  living  ]^erson  estates  in  tail  ;  such  estates,  if 
not  barred,  will  descend  on  the  next  generation  ;  but 
the  risk  of  the  entails  being  barred  cannot  by  any 
means  be  prevented.  The  Courts,  therefore,  when  they 
meet  with  such  a  disposition  as  above  described,  instead 
of  confining  the  unborn  son  of  the  living  person  to  the 
mere  life  estate  given  him  by  the  terms  of  the  will,  and 
annulling  the  subsequent  limitations  to  his  offspring, 
give  to  such  son  an  estate  in  tail,  so  as  to  afford  to  his 
issue  a  chance  of  inheriting  should  the  entail  remain 
unbarred.  ]iut  this  doctrine,  being  ratiier  a  stretcli  of 
judicial  authority,  is  only  applied  where  the  estates 
given  by  the  will  to  the  children  of  the  unborn  child  are 
estates  in  tail,  and  not  where  they  are  estates  for  life  («•) , 
or  in  fee  simple  ix) .  And  except  in  the  case  of  executory 
trusts  (?/),  this  doctrine  cannot  be  invoked  where  the 
effect  of  giving  an  estate  tail  to  the  parent  would  be  to 
include  in  or  exclude  from  the  line  of  descent  iinv  class 


(v)  Fearne   C.   K.    204,    note  ;  332.       See,    liow.-vor,    ]uh-    Holt, 

1    Jarm.    Wills.     267,    5th    ed.  ;  L.  .1..  in  Ponthroiik  v.   I'orshronh, 

Vanderplank  v.  King,  3  Mare,  1  ;  L.    R.    3    Cli.    93,    0!>  ;   uiid    \wv 

Monyf>envyv.  Deriiig,  IQ  ^l.  h\V.  .Icssel,    M.    R.,    in    Iliiinpton    v. 

418,    2    De   G.    M.    k    G,     145;  Hobmui,  i,  V.\\.  I).  1S3,  193. 
Jfamplon  v.    Holvuin,    5    Ch.   1).  {x)  Jiristoii'  v.    U'lin/r,  2    Yes. 

]SS;J!c  JUsivcf,  li)04,   1  Ch.  5.!3.  jnn.  33tj,   2  K.   R.  2J5  ;  Jfafc  v. 

(w)  ^'rairnrd  V.  Willork-,  5  Kiist,  7Vv,  'lit  I'M-av.  33.'i. 
198  ;  Re  liichardsoii,  1904,  1  Ch.  (.v)  .-/'//'•.  l>.  1S2.  ii.  {/>). 

'lit — 2 
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of  his  issue  who  would  not  or  would  have  taken  under 
the  limitations  in  the  will  (,:). 

But  in  the  same  year,  in  which  the  second  i-ule  here 
given  was  estahlished  as  law,  a  case  occurred  for  which 
the  ahove  rules  were  insuflicient  to  provide.  Accord- 
ingly, the  policy  of  the  law  restraining  every  contrivance 
to  create  a  perpetuity  (a)  was  again  invoked  ;  and  the 
limitation  of  successive  contingent  remainders  was 
declared  to  be  sul)ject  to  a  further  rule,  which  aj)pears 
to  be  this  : — that  a  contingent  remainder  limited  to  take 
effect  after  a  contingent  remainder  will  be  void,  unless 
it  must  necessarily  vest  within  the  period  allowed  hj 
the  rule  against  perpetuities  (b).  Thus,  if  land  be 
limited  to  A.,  a  bachelor,  for  life,  and  after  his  death  to 
his  first  son  for  life,  and  after  the  son's  death,  to  A.'s 
eldest  daughter  who  shall  then  be  living ;  here  the 
contingent  remainder  to  A.'s  eldest  daughter  living  at 
his  son's  death  will  he  void ;  because  it  could  not  vest 
till  the  son's  death,  which  might  obviously  occur  more 
than  twenty-one  years  after  the  death  of  A.  This  rule, 
however,  is  subject  to  the  proviso,  that  it  shall  not 
apply  to  the  case  of  a  contingent  remainder  limited  to 
take  effect  on  the  termination  of  an  estate  tail  originall}" 
limited  as  a  contingent  remainder  ;  for  in  this  case  the 
latter  remainder  may  be  defeated  by  barring  the  entail ; 
it  does  not  therefore  tend  to  tie  up  property  beyond  all 
power  of  alienation  {<■). 

Contingent  remainders  of  trust  estates  {d)  are  void  if 
they  are  limited,  so  that  they  may  exceed  the  limit 


(z)  He  Mortimer,  ]905,  2  Cli. 
502.  See  Pitt  v.  Jackson,  2  Bro. 
C.  C.  51  ;  Vanderplnnk  v.  King, 
3  Hare,  1  ;  and  tlie  comments 
thereon  in  Re  Mortimer,  ubi  sxip. 

(a)  Ante,  p.  395. 

\b)  Re  Frost,  43  Ch.  D.  246  ; 
followed,  Re  Ashforth.  1905,  1  Ch. 
535.  See  1  Jarm.  Wills,  2.!-l, 
5th  ed.  All  limitations  ulterior  to 


a  void  remainder  are,  as  a  rule, 
also  void;  ib.  253 — 259;  Re 
Mortimer,  1905,  2  Ch.  502. 

(c)  jVicoUs  V.  Sheffield,  2  Bro. 
C.  C.  215  ;  Phillips  v.  Deakin,  1 
M.  .^'  S.  744  ;  Cole  v.  Seicell,  2 
Conn.  &  Laws.  344,  4  Dru.  & 
"War.  1,  2  H.  L.  C.  186  ;  Sugd. 
Law  of  Property,  120. 

{d)  Ante,  p.  365. 
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prescribed  by  law  to  the^  creation  of  executory 
interests  ((').  Thus,  if  land  be  conveyed  unto  and 
to  the  use  of  trustees  and  their  heirs,  upon  trust  for 
A.  for  life,  and  after  his  decease  for  sucli  son  of  A.  as 
shall  first  attain  the  age  of  twenty-four  years,  the 
limitation  to  the  son  of  A.  is  void  for  remoteness  (_/'), 
This  was  so  decided  on  the  ground  that  contingent 
remainders  of  trust  estates,  which  have  always  been 
held  to  be  indestructible  interests,  not  depending  for 
their  support  on  the  continued  existence  of  a  prior 
equitable  estate  of  freehold,  are  not  truly  estates  in 
remainder,  talcing  effect  by  way  of  sticceHsioi  on  the 
determination  of  a  prior  estate,  but  partake  rather  of 
the  nature  of  executory  interests  (g).  It  has  never 
been  determined  whether  contingent  remainders  of 
equitable  estates  are  also  subject  to  the  precise  rule 
formulated  for  legal  contingent  remainders,  and  pre- 
venting the  valid  limitation  of  an  estate  in  remainder, 
after  a  life  estate  to  an  unborn  person,  to  his  unborn 
child  to  be  born  or  ascertained  within  the  period 
allowed  by  the  rule  against  perpetuities  (It). 

(e)  Abbiss  v.   Barney,    17    Cli.  (f)  Ante,  p.  396. 

D.  211.  (<j)  See  above,  pp.  365,  366. 

(/i)  Above,  p.  402.  It  may  be  urged,  on  the  one  liaiid,  that  it  has  been 
decided  tliat,  wliere  hind  is  given  to  the  use  oF  trustees  and  their  heiis 
in  trust  for  A.  (a  baclielor)  for  lif(!,  and  after  his  deatli  for  A.'s  first 
son  for  life,  and  after  the  son's  death  for  liia  first  son  Ibr  life  or  in  tail, 
the  last  remainder  is  void,  bcctiKsc  "the  rule  of  law  forbids  llie  raising 
of  successive  estates  bj'  purchase  to  unborn  children,  that  is,  to  tlie 
unborn  child  of  an  unljorn  child  ; "  Jloni/ penny  v.  Dcring,  2  Do  G. 
-M.  k  G.  14r),  170.  But  against  this  it  may  be  argued  that  tlie  rule  so 
laid  down  rather  enunciates  tlie  general  policy  of  the  law  prohibiting 
any  contrivanci;  to  create  a  perpetuity  (above,  pp.  :J!)r>,  4(Jl,  and  n.  (hi)  : 
Fearne  0.  IL  502)  than  forniulates  the  exact  rule  apjilied  in  ll'liilby  v. 
Mitchell  (above,  p.  402.  n.  (/)).  That  the  last  limitation  in  the  I'ase 
put  above  (^Mony})cnny  v.  Deriiifj')  would  clearly  be  void  as  not  neces- 
sarily vesting  within  the  period  allowed  by  the  rule  against  perpetuities. 
And  that,  if  ecpiitable  contingent  renuiiutlers  arc  to  be  treated  as 
analogous  to  executory  interests  for  the  purpose  of  restraining  gifts  such 
as  that  held  void  in  Abbiss  v.  Jhirncy  (aliove  and  n.  {<■)),  they  .shoulil 
also  be  alloweil  the  same  liberty,  within  the  range  ot  the  rule  against 
peri)etuities,  as  has  been  deliuitely  accorded  in  the  cases  of  executory 
interests  of  land  and  ecpiitablc  interests  in  personalty.  In  tiiese  cases 
it  IS  no  objection  to  a  gift,  which  must  vest,  if  at  all,  within  the 
compass  of  existing  lives  and  twenty-one  years  after,  that  it  is  limited 
to    the   child    or  the  issue,  however  remote,    of  an    unborn  person  ; 


4()(; 
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IL  thus  appears  that  the  general  |principle  of  legal 
policy,  forhiddmg  all  such  limitations  as  tend  to  create 
a  perpetuity,  has  been  applied  to  contingent  remainders 
as  well  as  executory  interests.  But  when  we  inquire, 
what  limitations  in  particular  are  held  to  create  a  per- 
petuity, we  find  that  the  law  has  answered  the  question 
in  one  way  as  regards  contingent  remainders  of  legal 
estates,  and  in  another  as  regards  executory  interests 
and  contingent  remainders  of  equitable  estates  ;  or 
possibly  in  a  third  form  as  regards  equitable  remainders. 
The  result  is  that  the  subject  of  remoteness  of  limitation 
is  particularly  distinguished  by  what  the  Komans  termed 
indcgantia  juris.  This  is,  no  doubt,  deplorable  ;  but, 
as  has  been  already  pointed  out  (i),  we  must  take  the 
law  as  we  find  it. 

Where  powers  of  appointment  are  given  in  favour  of 
particular  objects,  as  the  appointor's  children  (k),  the 
estates  w'hich  arise  from  the  exercise  of  the  power  take 
effect  precisely  as  if  such  estates  had  been  inserted  in 
the  settlement,  by  which  the  power  was  given.  Each 
estate,  as  it  arises  under  the  power,  takes  its  place  in 
the  settlement  in  the  same  manner  as  it  would  have 
done  had  it  been  originally  limited  to  the  appointee, 
without  the  intervention  of  any  power  ;  and,  if  it  would 
have  been  void  for  remoteness  in  the  original  settle- 
ment, it  will  be  equally  invalid  as  the  offspring  of  the 
power  (/). 

Before  leaving  the  subject  of  settlements,  it  may  be 
mentioned  that  by  the  Succession  Duty  Act,  1853  {»i), 
every  past  or  future  disposition  of  property,  by  reason 

lloutledcjc  V.  Dorril,  2  Yes.  juii.  3;)7,  362  ;  T/teUusson  v.  ]\'ooclford,  4 
Ves.  227,  11  Ves.  112  ;  Ee  Bowles,  1902,  2  Ch.  650.  But,  of  course, 
until  this  question  is  precisely  decided,  limitations  raising  it  are 
hazardous  ;  and  the  draftsman  should  avoid  them,  unless  instructed 
that  the  grantor  or  testator  desires  to  run  the  risk  involved. 

(0  Ante,  p.  4,  n.  (().  (m)  Stat.   16  &  17  Vict.  c.   51, 

(k)  Ante,  ]).  386.  s.    2  ;    see    IVilcox  v.    Smith,   4 

(l)  Co.  Litt.  271  Ij,  n.  (1),  vii.        Drew.    40  ;  A.-G.    v.    MiMleion, 
2  ;    Whithy  v.  Mitchell,  42  Ch.  D.        3  H.  &  ]S\  125. 
494,  44  Ch.  D.  85. 
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whereof  any  person  has  or  shall  become  beneficially 
entitled  to  any  propert}'  or  the  income  thereof  upon  the 
death  of  any  person  dying  on  or  after  the  19th  of  Ma}', 
1853,  either  immediately  or  after  any  interval,  either 
certainly  or  contingently,  and  either  originall}'  or  by 
way  of  substitutive  limitation,  is  deemed  to  confer  on 
the  person  so  entitled  a  "succession;"  in  respect  of 
which  he  is  charged  with  duty  payable  on  his  becoming 
entitled  in  possession  {n).  So  that  "successions" 
chargeable  with  duty  may  arise  on  the  death,  after  the 
Act,  of  a  tenant  for  life  or  in  tail  under  any  settlement 
made  before  or  after  the  Act.  In  such  cases  the  rate  of 
duty  is  determined  by  the  relationship  between  the  suc- 
cessor and  the  settlor.  The  dispositions,  which  may 
confer  successions  liable  to  duty  under  this  Act,  include 
the  exercise  of  a  general  or  limited  power  of  appoint- 
ment {<)).  B}'  the  Finance  Act,  1894  (/'),  estate  duty  is  Estate  Duty, 
leviable  in  the  event  of  a  death  after  the  1st  of  August, 
1894,  not  only  on  the  principal  value  of  an}^  property 
passing  on  the  death  (which  has  been  held  to  include 
the  passing  of  property  from  a  tenant  for  life  to  a 
remainderman  {q)  ),  but  also  on  the  principal  value  of 
any  property  in  which  the  deceased  or  any  other  person 
had  an  interest  ceasing  on  the  death  of  the  deceased, 
to  the  extent  to  which  a  ])enefit  accrues  or  arises  by 

{n)  Sects.  10,  20.  If  in   such   a  case  the  appoint- 

(o)  lie  Lovelace,  4  l)e  G.  &  J.  nieut  be  made  to  take  cHect  on 

340.       In    the    case    of    limited  a  death  (as  if  it  be  exeicisi-d  by 

])oweis,    the     rate     of    duly    is  will,  or  being  made  by  deed,  its 

determined   by   the    relatioii.shi])  operation     bu     su>]n"iided     until 

between  the  donor  of  the   power  the    determination    of    some    life 

and  the  appointee  ;  sect.  4.      The  interest)  the  ai)pointee  will  take 

general  rule  is  the  same   in  the  the     jaoperty    as     a     sueeessiou 

ease  ot  general  jiowers  ;    Cliarlton  derived     from     the     aiipoiiitor  ; 

V.  A.-G.,  4  App.    Cas.  427.     But  A.-G.  v.  Uiiton,  L.  H.  1   Ex.  224 
by  sect.    4  upon  the  exercise  of  {p)  Stat.  f)7  &  TtS  Viet.  c.  30, 

a  general  power,  which  lias  taken  ss.    1,  2,  24  ;  see  A.-G.  v.   liiCi-Ji, 

elfeet    (i.e.,    become    exercisable)  1899,  A.  C.  r.3  ;  stat.  63  Viet.  c.  7, 

on    a   deatii    after   the  Act,    the  s.  11,  altering  the  law  laid  down 

((jjjwintor  is  to  be  deemed  to  be  in  A.-(r.    v.  Ik  J'n'villc,  1000,   1 

entitled    to     the     ]>roperty     ;i]>-  (}.  15.  223. 

pointed    as   a  succession   derived  (</)  Cowh;/  v.  Inland  Ji'iimuc 

from    the   donor   of    the    jiower.  ComJtti^sioiicrit,  1S99,  A.  C.  11*8. 
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the  cesser  of  sucli  interest.  The  same  Act  makes  estate 
duty  leviable  in  respect  of  any  property,  over  whicli  the 
deceased  had  a  general  power  of  appointment,  whether 
the  i^ower  be  exercised  or  not  (r).  The  nature  of  suc- 
cession and  estate  duty  has  been  already  explained  (s). 

Judgments  were  charges  on  the  judgment  debtor's 
estates  in  reversion  or  remainder  under  the  old  law  (t), 
though  not  on  contingent  interests  until  they  vested  (it). 
And  the  Judgments  Act,  1838  (r),  made  judgments  a 
charge  on  all  lands  to  which  the  judgment  debtor  was 
entitled  for  any  estate  or  interest  at  law  or  in  equity, 
whether  in  possession,  reversion,  remainder  or  expect- 
ancy. But  as  we  have  seen  (x),  the  Judgments  Act, 
186-4  (jj).  provided  that  judgments  thereafter  entered  up 
should  not  be  a  charge  on  any  land  until  actually 
delivered  in  execution  (z) ;  and  under  the  Land  Charges 
Act,  1900  (a),  a  judgment  shall  not  operate  as  a  charge 
on  any  interest  in  land  unless  or  until  a  writ  or  order 
for  the  purpose  of  enforcing  it  is  registered  under  the 
Land  Charges  Act  of  1888  {b).  Estates  in  reversion  or 
remainder  expectant  on  a  freehold  estate  cannot  be 
taken  in  execution  under  a  writ  of  elegit,  which  only 
extends  to  lands,  of  which  the  judgment  debtor  is  seised 
or  possessed  (r).    Any  estate  or  interest,  whether  vested, 


(»•)  Stat.  57  k  58  Vict.  c.  30,  ss.  1, 
2,  22  (2  a)  ;  Cowley  v  Inland 
Revenue  CommUsioners,  1899, 
A.  C.  198,  213. 

(s)  Ante,  pji.  257 — 2ts0  ;  and  see 
1  Wms.  Y.  &  P.  202  sq. ,  224  sq^. 

(0  Anle,  pp.  261— 2d4. 

\xC)  3  Prest.  Abst.  326. 

(y)  Stat.  1  &  2  Vict.  c.  110, 
s.  13  ;  anie,  p.  264. 

(a;)  Ante,  p.  266. 

Xy)  Stat.  27  &  28  Yict.  c.  112. 

(.2)  See  Hood- Ba Its  v.  Cath- 
cart,  1895,  2  Cli.  411. 

(a)  Stat.  63  k  64  Vict.  c.  26, 
s.  2  ;  ante,  p.  267. 

(U)  Stat.  51  &  52  Vict.  c.  51, 
s.  5 ;  ante,  p.  267. 


(c)  Re  South,  L.  R.  9  Cii.  369. 
As  the  owner  of  tiie  reversion  on 
a  lease  for  years  is  seised  of  the 
land  {ante,  pp.  36,  n.  [c),  324),  his 
estate  maj^  be  taken  under  an 
elegit ;  Mayor  of  Poole  v.  IVhitt, 
15  M.  &  "\V.  571.  An  order  ap- 
pointing a  receiver  of  the  profits 
of  a  legal  estate,  to  which  a  judg- 
ment debtor  is  entitled  in  rever- 
sion or  remainder  expectant  on 
an  estate  of  freehold,  does  not 
operate  as  a  delivery  in  execu- 
tion of  tliat  estate  ;  Re  Hani- 
son  ft  Bottomley,  1899,  1  Ch. 
465.  Equitable  execution  against 
equitable  reversions  or  remain- 
ders seems  justified  by  Tyrrell  v. 
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contingent  or  executory  (d),  in  lands  or  hereditaments, 
will  vest  in  the  creditors'  trustee  in  case  of  the  owner's 
bankruptcy  {a) ,  or  will  be  assets  for  payment  of  his  debts  Bankruptcy, 
after  his  death  (^f). 

Painton,   1895,   1  Q.   B.  202,  but  (c)  Stat.  46  &  47  Vict.    c.  52, 

opposed    to    the    principles    laid  ss.  20,  44,  168  ;  ante,  p.  271. 
down  in  Holmes  v.  Millcujc,  1893,  (/)  Stats.    3    &    4    Will.     IV. 

1  Q.  B.  551.  c.    104  ;    60   &    61    Vict.   c.    65, 

{d)  See  Jones  v.  Hoe,  3  T.  R.  s.  2  (3)  ;  ante,  p.  276. 
88,  1  R.  R.  656. 


fo.^&r'^^^"^^  cu'i'  2>  <^  ?  . 


(    410    ) 


CHAPTEK  V 


OF    HEREDITAMENTS    PURELY    INCORPOREAL. 


Three  kinds 
purely  incor- 
poreal  here- 
ditaments. 


We  now  come  to  the  consideration  of  incorporeal 
hereditaments,  usually  so  called,  which,  unlike  a  rever- 
sion, a  remainder,  or  an  executory  interest,  are  ever  of  an 
incorporeal  nature,  and  never  assume  a  corporeal  shape. 
Of  these  purely  incorporeal  hereditaments  there  are 
three  kinds,  namely,  first,  such  as  are  appendant  to 
corporeal  hereditaments  ;  secondly,  such  as  are  appur- 
ten  ant ;  both  of  which  kinds  of  incorporeal  hereditaments 
are  transferred  simply  by  the  conveyance,  by  whatsoever 
means,  of  the  corporeal  hereditaments  to  which  they 
may  belong  ;  and  thirdly,  such  as  are  in  gross,  or  exist 
as  separate  and  independent  subjects  of  property,  and 
are  accordingly  said  to  lie  in  grant,  and  have  always 
required  a  deed  for  their  transfer  (a).  But  almost  all 
purel}^  incorporeal  hereditaments  may  exist  in  both  the 
above  modes,  being  at  one  time  appendant  or  appur- 
tenant to  corporeal  property,  and  at  another  time 
separate  and  distinct  from  it. 


1.  Of  incorporeal  hereditaments  which  are  appendant 
to  such  as  are  corporeal,  the  first  we  shall  consider  is  a 
A  seigncry.  seignory  or  lordship.  In  a  previous  part  of  our  work  (b) , 
we  have  noticed  the  origin  of  manors.  Of  such  of  the 
lands  belonging  to  a  manor  as  the  lord  granted  out  in 
fee  simple  to  his  free  tenants,  nothing  remained  to  him 
but  his  seignory  or  lordship.  B}"  the  grant  of  an  estate 
in  fee  simple,  he  necessarily  parted  with  the  possession. 


(a)  Ante,  pp.  31,  32. 


(6)  Ante,  p.  40. 
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Tliencefortli  his  interest,  accordingly,  became  incor- 
poreal in  its  nature.  But  he  bad  no  reversion  ;  for  no 
reversion  can  remain,  as  we  have  already  seen  (c),  after 
an  estate  in  fee  simple.  The  grantee,  however,  became 
his  tenant,  did  to  him  fealty,  and  paid  to  him  hi.s  rent- 
service,  if  any  were  agreed  for.  This  simply  having  a 
free  tenant  in  fee  simple  was  called  a  seignor}'.  To 
this  seignory  the  rent  and  fealt}'  were  incident,  and  the 
seignory  itself  was  attached  or  appendant  to  the  manor 
of  the  lord,  who  had  made  the  grant ;  whilst  the  land 
granted  out  was  said  to  be  holden  of  the  manor.  Very 
many  grants  were  thus  made,  until  the  passing  of  the 
statute  of  Quia  emptores  {d)  put  an  end  to  these  crea- 
tions of  tenancies  in  fee  simple,  by  directing  that  on 
every  such  conveyance  the  feoffee  should  hold  of  the 
same  immediate  lord  as  his  feoffor  held  before  (c).  But 
such  tenancies  in  fee  simple  as  were  then  already  sub- 
sisting were  left  untouched,  and  they  still  remain  in  all 
cases  in  which  freehold  lands  are  holden  of  any  manor. 
The  incidents  of  such  a  tenancy,  so  far  as  resjjects  the 
tenant,  have  been  explained  in  the  chapter  on  free 
tenure.  The  correlative  rights  belonging  to  the  lord 
form  the  incidents  of  his  seignory.  The  seignory,  with 
all  its  incidents,  is  an  appendage  to  the  manor  of  the 
lord,  and  a  conveyance  of  the  manor  simply,  without 
menlioning  its  appendant  seignories,  will  accordingly 
comprise  the  seignories,  together  with  all  rents  incident 
tothem(/).  In  ancient  times  it  was  necessary  that  Attonmii.-ut. 
the  tenant  should  attorn  to  the  feoffee  of  the  manor, 
l;efore  the  rents  and  services  could  effectually  pass  to 
him  (//).  For,  in  this  respect,  the  owner  of  a  seignory 
was  in  the  same  position  as  the  owner  of  a  reversion  (,/<). 
But  the  same  statute  (/)  which  abolished  attornment 


(c)  Aide,  y.  :5:3:..  («/)  Co.  Litt.  310  b. 

\d)  18  Kdw.  1.  c.  1.  (//)  Ante,  p.  ;{aO. 

(e)  Ante,  p[(.  39,  rl.  (_i)  Still,   l  it  b  Amie,  f.  3  (c.  16 

(/)  Pfik.  s.  lit).  in  KiiI11i.-!m1).  s.  1*  ;  unh;  y.  331. 
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in   the  one  case  abolished  it  also  in  the  other, 
attornment,  therefore,  is  now  required. 


Xo 


Rights  of 
common. 


Oommon  of 
pasture. 


Other  kinds  of  appendant  incorporeal  hereditaments 
are  rights  of  common ,  such  as  common  of  turhary,  or  a 
right  of  cutting  turf  in  another  person's  land ;  common 
of  piscary,  or  a  right  of  fishing  in  another's  water ; 
and  co)ii)iion  of  pasture,  which  is  the  most  usual,  being 
a  right  of  depasturing  cattle  on  the  land  of  another  (A). 
Eights  of  common  owe  their  origin  to  the  necessities  of 
the  agricultural  village  communities,  which,  as  we  have 
seen  (/),  were  spread  over  England  at  the  time  of  the 
Norman  Conquest  {m) .  It  will  be  remembered  that  the 
land  used  to  be  cultivated  upon  the  common  field  system, 
the  various  holdings  being  composed  of  strips  of  land 
lying  dispersed  among  the  common  fields  of  the  village. 
The  rights  of  common  enjoyed  by  the  holders  of  arable 
land  were  accordingly  of  two  kinds :  first,  to  put  in  cattle 
to  range  over  the  w^iole  of  a  common  field,  during  such 
time  as  it  lay  fallow ;  secondly,  to  pasture  their  cattle 
on  the  waste  lands  of  the  village.  The  holders  of  strips 
in  the  common  meadows  also  enjoyed  the  right  of 
putting  in  cattle  to  graze  over  the  whole,  when  not 
closed  for  raising  the  hay-crop  (»)•  When  the  English 
maneria  had  been  generally  subjected  to  the  law  of 
feudal  tenure  (o),  it  was  considered  that  the  soil  of  the 
waste  lands  of  a  manor  belonged  to  the  lord  of  the 
manor,  subject,  however,  to  the  common  rights  of  his 
tenants  to  depasture  cattle  thereon  jj).  And  after  the 
freeholders  had  become  the  most  prominent  tenants  of 


(A')  For  further  information 
upon  tliis  subject  tlie  reader  is 
referred  to  the  late  author's 
Treatise  on  Rights  of  Common. 

(0  ^-i»fe,  p.  41. 

(m)  Williams  on  Commons,  37 
sq.  ;  Vinogradoff,  Vill.  in  Eug., 
Essay  II.,  ch.  ii. 

(?t)  Ante,    pp.    ll,    62  ;    Vino- 


gradoff, Vill.  in  Eng.  259,  260. 
(o)  Ante,  p.  42. 

{ p)  See  Bract,  fo.  227,  228  : 
Williams  on  Commons,  103  sq., 
loO  :  Scrutton,  Commons,  39—41  ; 
Vinogradoff,  Vill.  in  Eng.  271 
—275 ;  Lancashire  v.  Hunt,  10 
rimes  L.  R.  310  ;  stat.  56  k  57 
Vict.  e.  57. 
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a  manor  (q),  it  was  esta1)lislied  as  law  that  every  free- 
holder of  ancient  arahle  land  held  of  a  manor  ma}',  of 
common  riglit  (that  is,  by  the  common  law  alone, 
independently  of  grant  or  agreement)  depasture  on 
the  lord's  wastes  such  a  number  of  commonable  beasts 
as  he  can  maintain,  when  the  common  is  not  available, 
upon  his  holding  (/■)•  And  this  right  was  designated 
common  appendant  (s).  The  right  of  common  pasture 
in  the  common  fields  appears,  properly,  to  have  been 
also  of  common  right(0-  Owing  to  tlie  general  inclosure 
of  common  lands,  which  has  been  before  mentioned  (u), 
rights  of  common  in  common  fields  are  now  practically 
extinct.  Rights  of  common  over  wastes  have  l)een  also 
extinguished  in  many  cases  by  the  inclosure  of  waste 
lands  (.r).  But  in  other  cases  they  still  remain,  and  of 
late  years  they  have  in  many  instances  been  successfully 
asserted  (u).  Any  conveyance  of  the  lands,  to  which 
such  rights  belong,  wall  comprise  such  rights  of  common 
also  (z).  The  regulation  of  Metropolitan  and  other 
commons  is  now  provided  for  by  statute  {a). 

Another  kind  of  appendant  incorporeal  hereditament  Advowson 
is  an  advowson  appendant  to  a  manor.     But  on  this  appendant, 
head  we  shall  reserve  our  observations  till  we  speak  of 
the  now  more  frequent  subject  of  conveyance,  an  ad- 
vowson in  (/ro.ss,  or  an  advowson  unappended  to  any 
thing  corporeal. 

In  connection  with  the  sul)jeet  of  commons,  it  may  be  strips  of 

waste  1)V  the 

((j)  ^//)te,  pp.  44,  fiO.  loir,  L.  11.   9   Ivj.    241  ;    ll'drrirk    side  of  ioads. 

(/•)  Williams  on  Coninioiis,   31  v.   Qwena  CoWyc.  \,.   K.  10  Eij. 

sq.,  10:5.  10.5,  6  Cii.  716  :  BrtLs  v.  Thomp- 

(.s)  Litt.  s.  184  ;  Co.  Litt.  122a;  son,    I>.   R.  tJ  Cli.   732  ;    J/all  v. 

.5Kep.  37,  38.     See  T.  &  M.  Hist.  Bi/nni,  4  Cli.  D.   6(57;   JioU-rtson 

Eng.  Law,  i.  610—612.  v.  Jlar/opp,  43  Cli.  D.  481. 

(I)  Williams  on    Commons,   67  (j)  Litt.     s.    183;      Co.     Litt. 

—69  ;  Vinogradoli;  Vill.  in  Kiig.  121  b. 
261,  268—271.  («)  Stats.  29  &  30  Vi.'t.  c.  122  ; 

{u)  AnU;  p.  62.  32  &  33   Vict.   c.    107  ;  39  k  40 

[x)  See  Williamson  Commons,  Vict.  c.  .'56,  nincndcd  l>y  42  k  43 

246    sq.  ;     Scrutton,     Commons,  Vict.  c.  37  ;  62  k  63  Vict.  c.  30  : 

cli.  vi..  vii.  Williams  on  Commons,  25.1  »'/. 

(j/)  See  Smith  v.  Earl  Brown- 
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mentioned  tliiit  strips  of  wasteland  between  aninclosure 
and  a  highway,  and  also  the  soil  of  the  highway  to  the 
middle  of  the  road,  presumptively  belong  to  the  owner 
of  the  inclosure  (/>).  And  on  a  conveyance  of  the 
inclosure(c),  even  by  reference  to  a  plan  which  does 
not  comprise  the  highway  (r/),  the  presumption  is  that 
the  soil,  as  far  as  one-half  of  the  road,  will  pass.  But 
if  the  strips  of  waste  land  communicate  so  closely  to  a 
common  as  in  fact  to  form  part  of  it,  they  will  then 
belong  to  the  lord  of  the  manor,  as  the  owner  of  the 
common  (c).  Where  a  public  way  is  foundrous,  as  such 
ways  frequently  were  in  former  times,  the  public  have 
by  the  common  law  a  right  to  travel  over  the  adjoining 
lands,  and  to  break  through  the  fences  for  that  pur- 
pose (/).  It  is  said  that  in  former  times  the  land- 
owners, to  prevent  their  fences  being  broken  and  their 
crops  spoiled  when  the  roads  were  out  of  repair,  set  back 
their  hedges,  leaving  strips  of  waste  at  the  side  of  the  road, 
along  which  the  public  might  travel  without  going  over 
the  lands  under  cultivation.  Hence  such  strips  are 
presumed  to  belong  to  the  owners  of  the  lands  adjoin- 
ing (g).  If  the  same  person  own  the  land  on  both  sides 
of  the  highway,  the  soil  of  the  whole  road  is  presumed 
Soil  of  river,  to  be  his  {Ji).  Where  lands  adjoin  a  river,  the  soil  of 
one-half  of  the  river  to  the  middle  of  the  stream  is 
presumed  to  belong  to  the  owner  of  the  adjoining 
lands  (i).     But  if  it  be  a  tidal  river,  the  soil  up  to  high 

(6)  Doe  d.  Pring  v.  Pearsey,  7  848. 
B.  &  C.  304  ;  Scoones  v.  Morrell,  (g)  Steel  v.   Pricketf,    2   Stark. 

1  Beiiv.  251.  468,  20  R.   11.  717;  see  Bclmore 

{c)  Simpsoii  V.  Dendy,  8  C.   B.  v.  Kent  County  Council,   1901,  1 

N.  S.  433  ;  Re  Whites  Charities,  Ch.   873  ;  Harvey  v.  Truro,  cDc, 

1898,    1    Ch.    659;    see    Leigh  v.  Council,  1 9(i3,  2  Ch.  638, 
Jack,  5  Ex.  D.  264.  (A)  Harrison  v.  Rutland,  1893, 

(d)  Per  ridge  v.  irard,  IOC.  B.  1  Q.  15.  142. 

N.  S.   400  ;    see  Pryor  v.    Pctre,  (i)  Hale  de  jure  maris,  ch.  1  : 

1894,  2  Ch.  11.  Wishart     v.     IFylie,    2    Stuart, 

(e)  Grose  v.  JFest,  7  Taunt.  39,  Thomson,  Milne,  Morisoa  & 
1 7  R.  R.  437  ;  Doe  d.  Barrett  v.  Kinnear's  Scotch  Cases,  H.  L. 
Kemp,  2  Bing.  N.  C.  102.  68  ;    Bickclt  v.   Morris,    L.   R.  1 

(/)  Com.  Dig.  Ciiimin  (D.  6)  ;  So.  Ai>p.  47  ;  Lord  v.  The  Com- 
Dawes  v.  Hawkins,  8  C.  B.  N.  S. 
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water  mark  appears  presumptively  to  belong  to  tlie 
Crown  (/t).  The  Crown  is  also  presumptively  entitled 
to  the  sea-shore  up  to  high  water  mark  of  medium  Sea-shore. 
tides  (/)  :  although  grants  of  parts  of  the  sea-shore 
have  not  nnfrequently  been  made  to  subjects  (m)  ;  and 
such  grants  may  be  presumed  by  proof  of  long  con- 
tinued and  uninterrupted  acts  of  ownership  (n).  A 
sudden  irrujDtion  of  the  sea  gives  the  Crown  no  title 
to  the  lands  thrown  under  water  (o)  ;  although  when 
the  sea  makes  gradual  encroachments,  the  right  of  the 
owner  of  the  land  encroached  on  is  as  gradually  trans- 
ferred to  the  Crown  (j)) .  And  in  the  same  manner  when 
the  sea  gradually  retires,  the  right  of  the  Crown  is  as 
gradually  transferred  to  the  owner  of  the  land  adjoining 
the  coast  (q).  But  a  sudden  dereliction  of  the  sea  does 
not  deprive  the  Crown  of  its  title  to  the  soil  (/•)• 


2.  Incorporeal  hereditaments  ajipurtciiant  to  cor- 
poreal hereditaments  are  not  very  often  met  with. 
They  consist  of  such  incorporeal  hereditaments  as  are 
not  naturally  and  originally  appendant  to  corporeal 
hereditaments,  but  have  been  annexed  to  them,  either 
by  some  express  deed  of  grant,  or  by  prescription  from 
long  enjoyment.  Rights  of  common  and  rights  of  way 
or  passage  over  the  property  of  another  person  are  the 


tnissioners  for  the  Cllij  of  Sy<l- 
ncy,  12  Moore's  P.  C.  Cases,  473  ; 
MickUthroait  v.  Kewlay  Jiridgc 
Co.,  33  Ch.  n.  133.  See  Devon- 
shire V.  Pattinson,  20  Q.  B.  D. 
263  ;  Great  Torrinc/loii  Conser- 
vators V.  Moore  Stevens,  1904,  1 
Ch.  347. 

(k)  Hale  de  jure  maris,  ch.  4, 
p.  13  ;  Gann  v.  The  Free  fishers 
of  Whitstahlc,  11  H.  L.  C.  192. 

{I)  A.-G.  V.  Chambers,  4  De 
<l.  M.  k  Ct.  206  ;  R.  v.  Gee,  1 
K.  k  Iv  1068.  'I'lie  jiublic  liave  no 
j;cni'ial  ri^litof  acrccss  to  the  sea- 
shore for  the  purpose  of  hatliiiii^ 
tlierefroin  or  walking;  tliercon, 
Brinckman  v.  Mallni,  1904,  2  Ch. 
313.  As  to  the  rif^lits  of  a  riparian 


owner  upon  a  navigable  tidal  river, 
see  Lyon  v.  Fishnvmyers'  Co.,  1 
App.  Cas.  6(52  ;  North  Shore  Jiail- 
way  Co.  V.  Pion,  14  App.  Cas.  612. 

(m)  Scratton  v.  Brown,  4  B.  &  C. 
485,  49.^. 

(?;)  Braiifort  v.  Swansea,  3  Ex. 
413;  CalmaUi/  v.Itowe,  6  C.  B.861. 

(o)  2  I5iai-k.  Comni.  262. 

(]))  Re  Hull  and  Selh,/  Kail- 
ivail,  5  M.  <fe  W.  327. 

(q)  2  Bl.  Conim.  262 ;  R.  v. 
Lord  YarhoroiKjh,  3  B.  k  V.  91, 
')  Wwv^.  16'?  ;  and  see  Mircer  v. 
Ihnne,  190;"..  2  Ch.  .''•38.  As  to  tlio 
j,'radual  change  of  a  river  bed  see 
Fodrr  V.  U'ri'ihl,  4  C.  1*.  I).  438  ; 
Ilindson  V.  AsUhu,  1896,  2  Ch.  1. 

(r)  2  Bhick.  Comni.  262. 
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principal  kinds  of  incorporeal  hereditaments  usually 
found  appurtenant  to  lands.  When  thus  annexed,  they 
will  pass  by  a  conveyance  of  the  lands  to  wliich  they 
have  been  annexed,  without  mention  of  the  appurte- 
Appuite-  nances  (s)  ;  although  these  words,  "  with  the  appur- 

tenances," have  been  usually  inserted  in  convej'ances, 
for  the  purpose  of  distinctly  showing  an  intention  to 
comprise  such  incorporeal  hereditaments  of  this  nature 
as  may  belong  to  the  lands.  But  if  such  rights  of 
common  or  of  way,  though  usually  enjoyed  with  the 
lands,  should  not  have  been  strictly  appurtenant  to 
them,  a  conveyance  of  the  lands  merely,  with  their 
appurtenances,  without  mentioning  the  rights  of  com- 
mon or  way,  would  not  have  been  sufficient  to  comprise 
them  (t).  It  was,  therefore,  usual  in  conveyances  to 
insert  at  the  end  of  the  "parcels,"  or  description  of  the 
property,  a  number  of  "  general  words"  in  which  were 
comprised,  not  only  all  rights  of  way  and  common,  &c., 
which  might  belong  to  the  premises,  but  also  such  as 
might  be  therewith  used  or  enjoyed  (»)•  But  now,  by 
the  Conveyancing  Act  of  1881  (x),  a  conveyance  of  land 
made  after  the  year  1881  shall  be  deemed  to  include 
and  shall  by  virtue  of  the  Act  operate  to  convey,  with 
the   land,   all    commons,   wa}'^,   and   other    liberties, 

(s)  Co.  Litt.  121  b.  He  Peek  &  London  School  Board, 

{t)  Harding  y.   Wilson,  2  B.  &  1893,    2  Cli.    315;    see   1   Wms. 

C.  96  ;  Barloio  v.   Rhodes,  1  Cro.  V.  &  P.  563. 

&   M.    439.     See   also   James  v.  {u)  As  to  the  effect  of  geueral 

Plant,  4  A.  &  E.  749  ;  HincMiffe  words   see  Wms.  Conv.  Stat.  60, 

V.  Earl  of  Kinnoid,  5   N.  C.  1  ;  65,   66  ;  Williams   on  Commons, 

Pheysey  v.    Vicary,    Hi  M.    &  W.  316—319,  323. 
484  ;  Aclcroydx.' Smith,  10  C.  B.  {:>')  Stat.   44  &  45   Vict.  c.  41, 

164  ;    Worthington  v.    Glmson,  2  s.    6,  sub-s.   1  ;  see  Wms.   Conv. 

E.  h  E.  618  ;  Baird  v.  Fortune,  Stat.     60—74   ;     Broomfield     v. 

10  W.   K.  2,   7  Jur.  N.  S.   926  ;  JFilliams,  1897, 1  Cii.  602  ;  Inter- 

Wardle  v.  BrocMehnrst,    1   E.  &  national  Tea  Stores  Co.  v.  Hobhs, 

E.  1058  ;    IVatls  v.  Kelson,  L.  K,.  1903,  2  Cli.   165  ;  cf.    Godivin  v. 

6  Ch.  166  ;  Kay  v.   Oxlcy,  L.  R.  Schweppes,  Ltd.,  1902, 1  Ch.  926  ; 

10  Q.   B.  360;  Brett   v.   Clouser,  Quickc  v.  Chapman,  1903,  1  Ch. 

5    C.    P.  D.    376  ;    Barkshire   v.  659.    This  enactment  applies  onl\- 

Grubb,   18  CIi.   D.  616  ;    Baring  if  and  as  far  as  a  contrary  inten- 

V.   Abingdon,    1892,  2    Ch.    374.  tion  is  not  expressed  in  the  con- 

The  like  law  of  a  contract  to  sell  veyance,  and  has  effect  subject  to 

laud    Avith     the     a})purtenances,  the  terms  thereof;  s.  6,  sub-s.  4. 
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privileges,  easements,  rights,  and  advantages  whatso- 
ever reputed  to  appertain  to,  or  at  the  time  of 
conveyance  enjoyed  with,  the  land  or  any  part  thereof. 
In  consequence  of  this  enactment,  general  words  are 
now  rarely  employed  (?/). 

3.  Such  incorporeal  hereditaments  as  stand  separate 
and  alone  are  generally  distinguished  from  those  which 
are  appendant  or  appurtenant,  by  the  appellation  in 
gross.  Of  these,  the  first  we  may  mention  is  a  seignory  ^^  seignoiy 
in  gross,  which  is  a  seignory  that  has  been  severed  ^°  sross. 
from  the  demesne  lands  of  the  manor,  to  w'hich  it  was 
anciently  apj)endant  {z).  It  has  now  become  quite 
unconnected  with  anything  corporeal,  and,  existing  as 
a  separate  subject  of  transfer,  it  must  be  conveyed  by 
deed  of  grant. 

The  next  kind  of  separate  incorporeal  hereditament  Kent  seek, 
is  a  rent  seek  {redditns  siccus),  a  dry  or  barren  rent,  so 
called,  because  no  distress  could  formerly  be  made  for 
it  (a).  This  kind  of  rent  forms  a  good  example  of  the 
antipathy  of  the  ancient  law  to  any  inroad  on  the  then 
prevailing  system  of  tenures.  If  a  landlord  granted  his 
seignory,  or  his  reversion,  the  rent  service,  which  was 
incident  to  it,  passed  at  the  same  time.  But  if  he 
should  have  attempted  to  conve.y  his  rent,  independently 
of  the  seignory  or  reversion  to  which  it  was  incident, 
the  grant  would  have  been  effectual  to  deprive  him.self 
of  the  rent,  but  not  to  enable  his  grantee  to  distrain  for 
it  (h).  It  would  have  been  a  rent  seek.  Rent  seek 
also  occasionally  arose  from  grants  being  made  of  rent 
charges,  to  be  hereafter  explained,  without  any  clause 
of  distress  (c).  But,  by  an  Act  of  Geo.  II.  (d),  a  remedy 
by  distress  w^as  given  for  rent  seek,  in  the  same  manner 
as  for  rent  reserved  upon  lease.     The  grantee  of  a  rent 

(y)  See  AVins.    Conv.  Stat.  HO,           (b)  Litt.  ss.  225,  22f,  227,  228, 

497,  and  post,  J'art  VI.  572. 

(s)  1  Scriv.  Coi..  :..  (c)  Litt.  ss.  217,  218. 

((r)  Litt.  s.  21  if.  (rf)  Stat.  4  Goo.  II.  c.  28,  s.  5. 

W.K.I'.  27 
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seek,  however,  was  not  without  remedy,  at  common  law, 
for  its  recovery.  For  if  he  had  once  received  any  part 
of  it,  he  might  take  proceedings  in  the  nature  of  a  real 
action  against  the  tenant  of  the  land,  out  of  which  the 
rent  issued,  if  the  tenant  refused  further  payment  (e). 
Indeed,  a  man  might  have  all  manner  of  real  actions  of 
a  rent,  which  issued  out  of  land,  if  he  had  once  had 
seisin  (/')  of  any  part  of  the  rent  (r/).  After  real  actions 
to  recover  such  rents  had  been  abolished,  along  with  the 
other  real  actions  (//),  the  grantee  of  the  rent  was  allowed 
a  remedy,  in  their  place,  by  suing  personally  the  tenant 
of  the  land  (i).  He  may  also  apply  to  a  Court  of  Equity 
to  order  any  arrears  of  the  rent  to  be  raised  by  sale  or 
mortgage  of  the  land  ;  but  the  granting  of  such  relief 
is  discretionary  (k). 

A  rent  The  same  remedies  are  applicable  in  the   case   of 

c  mige.  another  important  kind  of  separate  incorporealheredita- 

ment,  namely,  a  rent  charge.    This  arises  on  a  grant  by 

one  person  to  another  of  an  annual  sum  of  money, 

payable  out  of  certain  lands  in  which  the  grantor  may 

have  any  estate,  with  power  to  distrain  on  the  lands  in 

the  event  of  non-paj'ment.  The  rent  charge  cannot,  of 

course,  continue  longer  than  the  estate  of  the  grantor  ; 

but,  supposing  the  grantor  to  be  seised  in  fee  simple,  he 

may  make  a  grant  of  a  rent  charge  for  any  estate  he 

pleases,  giving  to  the  grantee  a  rent  charge  for  a  term 

of  years,  or  for  his  life,  or  in  tail,  or  in  fee  simple  (Z). 

A  deed  For  this  purpose  a  deed  is  absolutel}^  necessary  ;  for  a 

required. 

(e)  Litt.ss.233,  341  ;  9  M.&W.  Graham,   42   Ch.  D.  343  ;  Searle 

123.  V.    Cooke,   43  Cli.   D.   519  ;  Pert- 

(/)  A7ite,  p.  36.  ^cee  v.  Townscnd,    1896,    2  Q.  B. 

(gr)  Litt.  ss.  218,  233,  235,  236  ;  129  ;  Re  Herbage  Rents,   1896,  2 

Co.  Litt.    160  a;  P.   &   M.    Hist.  Ch.  811.     The  decision  in  27to?Has 

Eiig.  Law,  ii.  128  s^.;  a/ite,  \^.  SI.  v.    Sylvester  is   criticised   by  the 

(A)  Stat.  3  &  4  Will.  IV.  c.  27,  preseut  writer  ia  L.    Q.  R.   xiii. 

s.  36  ;  ante,  p.  64,  n.  {g).  288. 

(i)  Thomas  v.  Sylvester,  L.  R.  (A)  Hawhro  v.  Haiabro,   1894, 

8     Q.    B.    368  ;    Re    Blackburn,  2  Cli.  564. 
ttc,  Building   Society,    Ex  parte  {I)  Litt.  ss.  217,  218. 
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rent  charge,  being  a  separate  incorporeal  hereditament, 
cannot,  according  to  the  general  rule,  be  created  or 
transferred  in  any  other  way  (m),  unless  indeed  it  be 
given  by  will.  By  the  Judgments  Act,  1855,  any  annuity  Registration 
or  rent  charge  granted  after  the  passing  of  the  Act,  ^^  ^^'r 
otherwise  than  b}'  marriage  settlement  or  will,  for  a  life  now  required, 
or  lives,  or  for  any  estate  determinable  on  a  life  or  lives, 
shall  not  affect  any  lands,  tenements,  or  hereditaments, 
as  to  purchasers,  mortgagees  or  creditors,  unless  regis- 
tered, formerly  in  the  Court  of  Common  Pleas  00, 
and  now  in  the  Office  of  Land  Registry,  against  the 
name  of  the  person,  whose  estate  is  intended  to  be 
affected  (o).  A  search  for  annuities  is  accordingly  made 
in  this  registry  on  every  purchase  of  lands,  in  addition 
to  the  other  usual  searches  (p).  It  has  been  decided, 
however,  in  accordance  with  the  doctrines  applied  l)y  the 
Courts  of  Equity  in  the  construction  of  the  Middlesex 
and  Yorkshire  Registry  Acts  (q),  that  rent  charges  are 
valid  in  equity  against  purchasers,  who  have  notice  of 

them,  although  they  be  not  registered  (r).  By  the  Land  r.    .  .    .. 

'  o  ./  o  "■  '        ^  iicgistration 

Charges  Act  of  1888  (.s) ,  rent  charges  created  after  that  pf  ia"<l 
year  under  the  Land  Improvement  Acts  already  men-  lent' charges.* 
tioned"(0,  are  void  as  against  a  purchaser  for  value  of 
the  land  charged,  or  any  interest  therein,  unless  duly 
registered  at  the  Office  of  Land  liegistry.  And  after  the 

(m)  Litt.  ubi  sup.  ^\-a.\\\.Qi\  for  the  sake  of  evading 
(?i)  Stat.    18  &  19  Vict.  c.  lo,  the     Usury   Laws    (see    2    Bhick. 
ss.    12,    14  ;  passed   26tk   Ai)ril,  Coinin.    461),    tiie    .same   statute 
1855.     Annuities    for    or    deter-  whicli    repealed   tliost?    laws    also 
niinable    on    any   life    or    lives,  repealed  the  statutes  aiiove  men- 
granted    for    valualili-    considera-  tioned  ;  stat.  17  &  IS  \'ict.  e.  90. 
tion,   and   not   secured    on  Iniids  (o)  See  onic,  )>.   2(JtJ,  n.  (</). 
of  ecjual   or   greater    value   than  {p)  Ante,  p.  287. 
Hie    annuity,    and    helonging    to  (q)  Autc,  pp.  20(i,  2fi."i. 
tlie  grantor  for  an  estate  in  fee           (c)  Greaves  v.  'I'ojiclil,  HCIi.l>. 
or    in    tail    in    possession,    were  563. 

formerly    made   void  hy   statute,  (s)  Stat.  51  k  52   Viet.  o.   51, 

unless    a    memorial    theieof   were  s.  12  ;    see  ss.   2,   4  ;    li.   v.    Vice 

duly   enrolled    in    the    Court    of  llajistrar  of   I^md   Ji'f(/i.i(ri/,    24 

Chancery   ;    stats.    17    Geo.    III.  t.>.   li.  I).   178;  1    Wms.  V.'&  V. 

c.   26  :  53  Geo.    IIL    c.    141  ;  A  386  and  n.  (/).  ^'IS— 523. 
•Geo.  IV.  c.  92  ;  7  Geo.  IV.  c.  75.  (I)  Ante,  p.  121. 

But  as  these  annuities  were  only 
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Creation  of 
reut  charges 
uiuler  the 
Statute  of 

Uses. 


expiration  of  one  year  from  the  first  assignment  made 
by  act  inter  riros  after  that  year  of  a  similar  rent  charge 
previously  created,  the  person  entitled  thereto  shall  not 
be  able  to  recover  the  same  as  against  a  purchaser  for 
value  of  the  land  charged,  or  any  interest  therein,  unless 
the  charge  be  duly  registered  in  the  same  place  before 
the  completion  of  the  purchase  (»)• 

In  settlements  where  rent  charges  are  often  given  by 
way  of  pin-money  and  jointure,  they  are  usuall}'  created 
under  a  provision  for  the  purpose  contained  in  the 
Statute  of  Uses  (x).  The  statute  directs  that  where  any 
persons  shall  stand  seised  of  any  lands,  tenements,  or 
hereditaments,  in  fee  simple  or  otherwise,  to  the  use 
and  intent  that  some  other  person  or  persons  shall  have 
yearly  to  them  and  their  heirs,  or  to  them  and  their 
assigns,  for  term  of  life  or  years  or  some  other  special 
time,  any  annual  rent,  in  every  such  case  the  same 
persons,  their  heirs  and  assigns,  tliat  have  such  use  to 
have  any  such  rent  shall  be  adjudged  and  deemed  in 
possession  and  seisin  of  the  same  rent  of  such  estate  as 
they  had  in  the  use  of  the  rent ;  and  the}^  may  distrain 
for  non-payment  of  the  rent  in  their  own  names.  From 
this  enactment  it  follows,  that  if  a  conveyance  of  lands 
be  now  made  to  A.  and  his  heirs, — to  the  use  and  intent 
that  B,  and  his  assigns  may,  during  his  life,  thereout 
receive  a  rent  charge, — B.  will  be  entitled  to  the  rent 
charge,  in  the  same  manner  as  if  a  grant  of  the  rent 
charge  had  been  duly  made  to  him  by  deed.  The  above 
enactment,  it  will  be  seen,  is  similar  to  the  prior  clause 
of  the  Statute  of  Uses  relating  to  uses  of  estates  (//),  and 
is  merely  a  carrj-ing  out  of  the  same  design,  which  wa& 
to  render  ever}'  use,  then  cognizable  only  in  Chancery^ 
an  estate  or  interest  within  the  jurisdiction  of  the  courts 
of  law  (,-).     But  in  this  case,  also,  as  well  as  in  the 


(«)  Sect.  13. 

(x)  Stat.  27   Hen.  VIII.  e.  10, 
ss.  4,  5.     See  the  form  of  settle- 


ment given  in  Part  VI.,  post. 
(2/)  Ante,  p.  171.  -'-'Om 
{z)  Ante,  pp.  171,  173. 
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former,  the  end  of  the  statute  has  heen  defeated.  For  a 
conveyance  of  land  to  A.  and  his  heirs,  to  the  use  that 

B.  and  his  heirs  ratiy  receive  a  rent  charge,  in  trust  for 

C.  and  his  heirs,  \Yill  now  be  laid  hold  of  under  the 
equitable  doctrines  of  the  Court  of  Chancery-  for  C.'s 
benefit,  in  the  same  manner  as  a  trust  of  an  estate  in 
the  land  itself.  The  statute  vests  the  ler/ul  estate  in  the 
rent  in  B. ;  and  C.  takes  no  legal  estate,  because  the 
trust  for  him  would  be  a  use  upon  a  use  (a).  But  C. 
has  the  entire  beneficial  interest ;  and  he  is  possessed 
of  the  rent  charge  for  an  equitable  estate  in  fee  simple- 

In  ancient  times  it  was  necessary,  on  every  grant  of  a  Clause  of 
rent  charge,  to  give  an  express  power  to  the  grantee  to  '"  '*^''^" 
distrain  on  the  premises  out  of  which  the  rent  charge 
was  to  issue  (J>).  If  this  power  were  omitted,  the  rent 
was  merely  a  re)if  seek.  Rent  service,  being  an  incident 
of  tenure,  might  be  distrained  for  by  common  right ; 
but  rent  charges  were  matters  the  enforcement  of  which 
was  left  to  depend  solely  on  the  agreement  of  the  parties. 
But  since  a  power  of  distress  has  been'attached  l)y  Par- 
liament (e)  to  rents  seek,  as  well  as  to  rents  service,  an 
express  power  of  distress  has  not  been  necessary  for  the 
security  of  a  rent  charge  (d).  Such  a  power,  however, 
was  usually  granted  in  express  terms.  In  addition  to  the 
elauseof  distress,  it  was  also  usual,  as  a  further  security, 
to  give  to  the  grantee  a  power  to  enter  on  the  premises  Power  of 
after  default  had  been  made  in  payment  for  a  certain 
number  of  days,  and  to  receive  the  rentsand  profits  until 
all  the  arrears  of  the  rent  charge,  together  with  all 
expenses,  should  have  been  duly  paid  {<■). 

(a)  Ante,  \)\>.  ITi'i — 177.  r)19  ;  Bntlmj  \.  7iVi/;i.wH,3  Hintf. 

lb)  Litt.  s. -218.  392;  Dodds'w.  Thomimn,   L.  K., 

(c)  Stat.  4  Geo.  II.  c.  28,  s.  .'". ;  1  C.  P.  133. 

ante,    p.    416.     See    Johnson   v.  (c)  The    law     rofjanls    siicli    a 

Faulkner,    2  Q.    H.    92:'),     935  ;  power  of  re-ciitrv  as  part  of  tln^ 

Millrr   V.   Green,   8    Hiiig.   92,    2  I'stato   which  the  j,'iaiitco  lias   in 

Ci'o.  &  Jeiv.  142,  2  Tyr.  1.  tin'    rent:    ami    it    is    tlii-ivforo 

(rf)  Saward  v.  .InsUij.  2  P»iiig.  not  obnoxious  to  the  rule  against 
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stntnton;  The  following  remedies  are  now  given  by  the  Con- 

llistress"  vejancing  Act  of  1881  (/")  to  any  person  entitled  to  a 

entry,  &c.  ^.gj^j;  charge  or  any  other  annual  sum,  payable  half- 
yearly  or  otherwise,  not  being  rent  incident  to  a  rever- 
sion, charged  upon  any  land,  or  the  income  thereof,  by 
virtue  of  any  instrument  coming  into  operation  after  the 
year  1881  : — (1)  a  power  of  distress,  if  the  annual  sum 
or  any  part  thereof  is  unpaid  for  ticentij-oiie  days  next 
after  the  time  appointed  for  any  payment  in  respect 
thereof ;  (2)  a  power,  if  the  annual  sum  or  any  part 
thereof  is  unpaid  for  fortij  days  next  after  the  time 
appointed  for  any  payment  in  respect  thereof,  to  enter 
into  possession  of  and  hold  the  land  charged  or  any 
part  thereof,  without  impeachment  of  waste,  and  to 
take  the  income  thereof,  until  all  arrears  due  at  the 
time  of  entry  or  afterwards  becoming  due  and  all 
expenses  have  been  fully  paid  ;  (3)  a  power,  in  the  like 
case,  whether  possession  be  taken  or  not,  to  demise  by 
deed  the  land  charged  or  any  part  thereof  to  a  trustee 
for  a  term  of  years,  upon  trust  to  raise  and  pay  all 
arrears  due  or  to  become  due  and  all  expenses.  These 
statutory  remedies  are  conferred,  subject  and  without 
prejudice  to  all  estates,  interests  and  rights  having 
priority  to  the  annual  sum,  and  only  as  far  as  they 
might  have  been  conferred  by  the  instrument  under 
which  the  annual  sum  arises  ((/).  Eeliance  upon  this 
enactment  has  generally  superseded  the  employment  of 
express  powers  of  distress  and  entry  upon  the  grant  of 
a  rent  charge  (It). 

Land  By  the  Improvement  of  Land  Act,    1899  (i),   rent 

rent^ha™  e^s     charges  created  either  before  or  after  that  Act  under  the 

perpetuities:  Savergill  v.  Hare,  and  has  effect  subject  to  its  terms  ; 

Cro.  Jac.  510  ;  Sugd.  Gilb.  Uses,  sub-s.  5.     See  Wms.  Couv.  Stat. 

178,  179  ;  Lewis  ou  Perpetuities,  215 — 217. 

618  ;  ante,  p.  395.  {g)  Sect.  44,  sub-s.  (1). 

(/)  Stat.  44  &  45  Vict.  c.  41,  (A)  See  Wms.  Couv.  Stat.  216, 

s.  44,  which  applies  oulj'  if  and  217,  519. 

so  far  as  the  coutrar}'  inteutiou  is  (;)  Stat.  62   &   63  Vict.  c.  46, 

not  expressed  iu  the  instrument,  s.  3. 


OF   HEREDITAMENTS   PURELY   INCORPOREAL.  423 

Improvement  of  Land  Act,  1864,  or  any  special  improve- 
ment Act  (/t),  shall  be  recoverable  as  regards  any  instal- 
ment accruing  due  after  the  year  1899,  by  the  like  reme- 
dies as  are  provided  by  the  Conveyancing  Act  of  1881,  in 
respect  of  rent  charges  thereafter  created,  and  not  other- 
ivise.  This  precludes  the  owners  of  such  rent  charges 
from  suing  the  tenant  of  the  lands  charged  under 
the  rule  established  as  above-mentioned  (/). 

Incorporeal  hereditaments  are  the  subjects  of  estates  Estate  for 
analogous  to  those  which  may  be  holden  in  corporeal  charge, 
hereditaments.  If  therefore  a  rent  charge  should  be 
granted  for  the  life  of  the  grantee,  he  will  possess  an 
estate  for  life  in  the  rent  charge.  Supposing  that  he 
should  alienate  this  life  estate  to  another  party,  without 
mentioning  in  the  deed  of  grant  the  heirs  of  such  party, 
the  law  formerly  held  that,  in  the  event  of  the  decease 
of  the  second  grantee  in  the  lifetime  of  the  former,  the 
rent  charge  became  extinct  for  the  benefit  of  the  owner 
of  the  lands  out  of  which  it  issued  (?»).  The  former 
grantee  was  not  entitled  because  he  had  parted  with 
his  estate;  the  second  grantee  was  dead,  and  his  heirs 
were  not  entitled  because  they  were  not  named  in  the 
grant.  Under  similar  circumstances,  we  have  seen  (n) 
that,  in  the  case  of  a  grant  of  corporeal  hereditaments, 
the  first  person  that  might  happen  to  enter  upon  the 
premises  after  the  decease  of  tlie  second  grantee  had 
formerly  a  right  to  hold  possession  during  the  remainder 
of  the  life  of  the  former.  But  rents  and  other  incor- 
poreal hereditaments  are  not  in  their  nature  the  subjects 
of  occupancy  (o)  ;  they  do  not  lie  exposed  to  be  taken 
possessionof  by  the  first  passer-by.  It  was  accordingly 
thought  that  the  statutes,  which  provided  a  remedy  in 

(/t)  Ante,  pp.  1-Jl,  419.  the  ciul  of  this  .luipt.r. 

(l)  Ank,\K-ilSk.  n.(^0.     Such  (w)  ' '•'"'••    Ahr.    Kstute  for  Life 

rent      chaiges    wure     previously  ami  Oecupiuicy  (B). 
recoverable    in    the  like    inanncr  (n)  Ant<\  p.  lliO. 

a.s    a    tithe    rent     cliarf,'e  ;    stat.  (o)  Co.  Lilt.   11  h,  38S  a. 

27  &.  '28  Vict.  c.  114,  s.  6:3  ;  sec  nt 


424 


OF   INCORPOREAL   HEREDITAMENTS. 


The  Wills 
Act,  as  to 
estates  j)ur 
autre  vie. 


Land  •' 
Transfer 
Act,  1897. 


the  case  of  lands  and  other  corporeal  hereditaments, 
were  not  applicable  to  the  case  of  a  rent  charge,  but 
that  it  became  extinct  as  before  mentioned  (p).  By  a 
modern  decision,  however,  the  construction  of  these 
statutes  was  extended  to  this  case  also  {q)  ;  and  now 
the  Wills  Act  of  1837  (r),  by  which  these  statutes  have 
been  repealed  (s),  permits  every  person  to  dispose  by 
will  of  estates  pur  autre  vie,  whether  there  shall  or 
shall  not  be  any  special  occupant  thereof,  and  whether 
the  same  shall  be  a  corporeal  or  an  incorporeal  heredita- 
ment (f)  ;  and  in  case  there  shall  be  no  special  occupant, 
the  estate,  whether  corporeal  or  incorporeal,  shall  go 
to  the  executor  or  administrator  of  the  party ;  and  coming 
to  him,  either  by  reason  of  a  special  occupancy,  or  by 
virtue  of  the  Act,  it  shall  be  applied  and  distributed  in 
the  same  manner  as  the  personal  estate  of  the  testator 
or  intestate  (»).  Under  the  Land  Transfer  Act,  1897  {x), 
a  rent  charge  enjo3'ed  jmr  autre  vie  devolves  on  the 
owner's  death  after  that  year  in  the  same  manner  as 
a  like  estate  in  land  (y). 


Estate  in  fee 
simple  in  a 
rent  charsie. 


A  grant  of  an  estate  tail  in  a  rent  charge  scarcely 
ever  occurs  in  practice.  But  grants  of  rent  charges  for 
estates  in  fee  simple  are  not  uncommon,  especially  in 
the  towns  of  Liverpool  and  Manchester,  where  it  is  the 
usual  practice  to  dispose  of  an  estate  in  fee  simple  in 
lands  for  building  purposes  in  consideration  of  a  rent 
charge  in  fee  simple  by  way  of  ground  rent,  to  be 
granted  out  of  the  premises  to  the  original  owner. 
These  transactions  are  accomplished  by  a  convej^ance 
from  the  vendor  to  the  purchaser  and  his  heirs,  to  the 


ip]  2  Black.  Comiii.  260. 

(q)  Benrpark  v.  Hutchinson,  7 
Bing.  178. 

(r)  7  Will.  IV.  &  1  Vict. 
c.  26. 

(s)  Sect.  2. 

{t)  Sect.  3. 

(«)  Sect.  6.  Eeynolds  v.  Wright, 


25  Beav.  100. 

(x)  Slut.  60  &  61  Vict.  c.  66, 
Part  I.  ;  ante,  pp.  29,  57,  74,  84, 
85,  109.  131,  137,  183,  187,  202, 
213,  218—221,  241,  282,  286,  311, 
344,  358,  373. 

()/)  Ante,  p.  131. 
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use  that  the  vendor  and  his  heirs  may  thereout  receive 
the  rent  charge  agreed  on,  [and  to  the  further  use  that, 
if  it  be  not  paid  within  so  many  daj^s,  the  vendor  and 
his  heirs  may  distrain,  and  to  the  further  use  that,  in 
case  of  non-payment  within  so  many  more  daj's,  the 
vendor  and  his  heirs  may  enter  and  hold  possession  till 
all  arrears  and  expenses  are  paid  ;  ]  and  subject  to  the 
rent  charge,  [and  to  the  powers  and  remedies  for  securing 
payment  thereof,]  to  the  use  of  the  purchaser,  his  heirs 
and  assigns,  for  ever.  The  words  within  brackets  in 
the  above  sentence  may  now  be  omitted  in  reliance  on 
the  provisions  of  the  Conveyancing  Act  of  1881,  which 
have  ah'eady  been  stated  {z).  The  purchaser  thus 
acquires  an  estate  in  fee  simple  in  the  lands,  subject 
to  a  perpetual  rent  charge  payable  to  the  vendor,  his 
heirs  and  assigns  {a).  It  should,  however,  be  carefully 
borne  in  mind,  that  transactions  of  this  kind  are  very 
different  from  those  grants  of  fee  simple  estates  which 
were  made  in  ancient  times  by  lords  of  manors,  and 
from  which  quit  or  chief  rents  liave  arisen.  These 
latter  rents  are  rents  incident  to  tenure,  and  may  be 
distrained  for  of  common  right  without  any  express 
clause  for  the  purpose.  But  as  we  have  seen  {h),  since 
the  passing  of  the  statute  of  (^}uia  emptores  {(■),  it  has  not 
been  lawful  for  any  person  to  create  a  tenure  in  fee 
simple.  The  modern  rents  of  which  we  are  now  speak- 
ing, are  accordingly  mere  rent  charges,  and  in  ancient 
days  would  have  required  express  clauses  of  distress  to 

{z)  See    ante,    p.    422  ;    Wins.  cliargeJ  in  respect   of  that  con- 

C'ouv.  Stat.  217.  .sideiation  with  nil  rahmui  duly 

[a)   I'.y   the   Stamp   Act,    18P1  on  the  total  amount,  wlii.-h  will    Stamp  duty. 

(stat.   54  k  .')5  Vict.  c.  39,  s.  ^>Q,  or  may,  according'  to  tlie  terms  of 

rejihicin^    33    &   34    Vict.   c.    97,  sale,  he  payahle  durinj^  the  period 

s.  72),  where  the  consideration  or  of  twenty   years    next   after   the 

any  part  of  the  consideration  for  (hiy  of  the  date  of  such  instru- 

a  conveyance  on  sale  consists  of  inent.       Kor    the    duty    imposed 

money  jiayahle  jieriodically  for  a  before  1871, see  st.-it.  17  i^  IS  Vict. 

delinite  period,  exceeding  twenty  c.  83. 
years,  or  in  pciiictuity,  or  for  any  {b)  Aiitr,  \>.  39. 

indefinite   period   not   terminahle  (c)   18  lidvv.  1.  c.  1. 

with  life,  the  conveyance  is  to  ho 
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A  release  of 
part  of  the 
land  was  a 
release  of  the 
whole. 


Apportion- 
ment on  de- 
scent of  part 
of  the  land. 


New  enact- 
ment :  release 
not  now  an 
extinguish- 
ment. 


Apportion- 
ment by 
Board  of 
Agriculture. 


make  them  secure.  They  were  formerly  considered  in 
law  as  against  common  rhjlit  (d),  that  is,  as  repugnant 
to  the  feudal  policy,  which  encouraged  such  rents  only 
as  were  incident  to  tenure,  A  rent  charge  was  accord- 
ingly regarded  as  a  thing  entire  and  indivisible,  unlike 
rent  service,  which  was  capable  of  apportionment.  And 
from  this  property  of  a  rent  charge,  the  law,  in  its 
hostility  to  such  charges,  drew  the  following  conclusion : 
that  if  any  part  of  the  land,  out  of  which  a  rent  charge 
issued,  were  released  from  the  charge  by  the  owner  of 
the  rent,  either  by  an  express  deed  of  release,  or 
virtually  by  his  purchasing  part  of  the  land,  all  the 
rest  of  the  land  should  enjoy  the  same  benefit  and  be 
released  also(^).  If,  however,  any  portion  of  the  land 
charged  should  descend  to  the  owner  of  the  rent  as  heir 
at  law,  the  rent  would  not  thereby  have  been  extin- 
guished, as  in  the  case  of  a  purchase,  but  would  have 
been  apportioned  according  to  the  value  of  the  land ; 
because  such  i3ortion  of  the  land  came  to  the  owner  of 
the  rent,  not  by  his  own  act,  but  by  the  course  of 
law  (/).  But  it  is  now  provided  (f/),  that  the  release 
from  a  rent  charge  of  part  of  the  hereditaments  charged 
therewith  shall  not  extinguish  the  whole  rent  charge* 
but  shall  operate  only  to  bar  the  right  to  recover  any 
part  of  the  rent  charge  out  of  the  hereditaments  released ; 
without  prejudice,  nevertheless,  to  the  rights  of  all 
persons  interested  in  the  hereditaments  remaining 
unreleased  and  not  concurring  in  or  confirming  the 
release.  The  Board  of  Agriculture  is  now  empowered 
by  statute  to  apportion  rents  of  ever}^  kind  on  the 
application  of  any  persons  interested  in  the  lands  and 
in  the  rent  (Ji). 


{d)  Co.  Litt.  147  b. 
(e)  Litt.    s.    222  ;    Bennett    v. 
Pass,  1  New  Cases,  388. 
(/)  Litt.  s.  224. 
(g)  Stat.  22  &  23  Yict.  c.  35, 


s.  10  ;    see   Booth  v.   Smith,    14       s.  2. 


Q.    B.    D.    318  ;  Price   v.    Johii, 
1905,  1  Ch.  744. 

(/()  Stats.  17  &  18  Vict.  c.  97, 
ss.  10—14  ;  45  &  46  Vict, 
c.  38,  s.  48  ;   52  &  53  Vict.  c.  30, 
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The  rent  charges,  of  which  we  are  speaking,  are  Covenant  to 
usually  further  secured  by  a  covenant  for  payment  charge, 
entered  into  by  the  purchaser  in  the  deed  by  which  they 
are  granted.  And  when  the  fee  simple  of  a  house  or  of 
building  land  is  sold  for  a  perpetual  rent  charge  to  issue 
thereout,  the  purchaser  sometimes  covenants  to  repair 
the  house  or  to  build  on  the  land  (/).  But  such  cove- 
nants are  merely  personal  covenants  binding  the  pur- 
chaser and  his  representatives  (A)  ;  and  they  cannot  be 
enforced,  either  at  law  or  in  equity,  against  his  ansigns  (1) 
of  the  land.  For  although,  as  we  have  seen  (m),  cove- 
nants by  a  tenant  in  fee  restricting  the  use  of  the  land 
are  enforceable  in  equity  against  his  assigns,  who  have 
notice  of  the  covenants,  this  doctrine  is  not  extended  to 
covenants,  which  impose  such  an  active  duty  as  to  repair 
or  to  lay  out  money  on  land  (n).  But  the  rent  charge 
may  be  recovered  by  action,  in  the  manner  before 
explained,  against  the  tenant  of  the  freehold  for  the  time 
being,  whether  he  be  the  original  purchaser,  or  his  heir 
or  his  assign  (o) . 

The  Bankruptcy  Act,  1883  (j)),  provides  for  the  dis-  Rankiuptcy 
claimer  by  the  trustee  for  the  creditors,  within  the  time  i;^n,i  subject 
and  under  the  conditions  therein  speciiied,  of  any  part  ^*^  '■'^"'>  ^^• 

(!)  Daviilsou,  Prec.  Conv.  vol.  covenants.  But  tliis  is  not  to 
ii.  pt.  i.  jip.  504  sq.,  4tli  ed.  ;  1  prejudice  tlio  ri<j;ht  to  follow  tin- 
Key  &  Elpliiiistone,  Free.  Conv.  assets  of  tlie  deceased  into  the 
p.  b34  n.,  4tii  ed.  hands   of    the    persons,    anionj^st 

(/j")  ]jy  stat.  22  &  23  Vict.  c.  35,  whom   they  may  have  been  dis- 

s.  28,  where  an  executor  or  ail-  trihuted.     See  Wins.  Pers.  Prop. 

ministrator     liable     under     such  104,  437,  15th  ed. 
covenants    has    satisfied    all    sub-  (/)   Ante,  ]).  75. 

sistin^    liabilities,    and  set    aside  ini)  Ante,  p.  185. 

a  sntiii-ient   fund   to  answer   any  (n)  Jlayiroud      v.     Brunsiric/,; 

future   claim   that  may  bo  made  A-c,  BitildiiKj  Societ>i,  8  (J.  B.  D. 

in  respect  of  any  ii.xed  and  ascer-  403;  Ai(stcfbcrrij  v.   Ulitham,  2D 

tained  sum  agreed  to  be  laid  out  Ch.  D.  750. 

on  the  property,  and  lias  conveyed  (o)  Anlr,  p.  418,  ami  case.s  cited 

the  jiroperfy  to  a  jnucliascr,    he  in  note  (('). 

may     distribute     tlie     residuary  (/')  Stat.   4tJ  A:   47  Vjct.  c.  .'i2, 

]iersonal    estate    witiiout    appro-  s.  ."i5  ;  sec  Wiii-^.  i'crs,   i'r<>i>.  237, 

)iriatinj^  any  i)art  tinreof  to  meet  lltii  eil. 
any   future   liability    under   sucli 
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Order  vest  in  r 

disclaimed 

property. 


Incorporeal 
heredita- 
ments sub- 
ject, as  far  as 
possible,  to 
the  same 
rules  as  cor- 
poreal heredi- 
taments. 


Tenure  an 
exception. 


of  the  property  of  the  bankrupt,  which  consists  of  land 
of  any  tenure  burdened  with  onerous  covenants,  or  of 
any  other  property  that  is  not  readily  saleable,  by  reason 
of  its  binding  the  possessor  thereof  to  the  performance 
of  an}^  onerous  act,  or  to  the  payment  of  any  sum  of 
money  (q).  And  the  Court  may  make  an  order  vesting 
any  disclaimed  property  (without  any  conveyance  for  the 
purpose)  in  any  person  entitled  thereto,  or  a  trustee  for 
him,  on  such  terms  as  the  Court  thinks  just. 

Although  rent  charges  and  other  self-existing  incor- 
poreal hereditaments  of  the  like  nature  are  no  favourites 
with  the  law,  yet,  whenever  it  meets  with  them,  it 
applies  to  them,  as  far  as  possible,  the  same  rules  to 
which  corporeal  hereditaments  are  subject.  Thus,  we 
have  seen  that  the  estates  which  may  be  held  in  the  one 
are  analogous  to  those  which  exist  in  the  other.  So 
estates  in  fee  simple,  both  in  the  one  and  in  the  other, 
may  be  aliened  by  the  owner,  either  in  his  lifetime  or  by 
his  will,  to  one  person  or  to  several  as  joint  tenants  or 
tenants  in  common  (/•),  and,  on  his  intestacy,  descended 
to  the  same  heir  at  law.  So  also,  on  the  owner's  death 
after  the  year  1897,  his  fee  simple  estate  in  a  rent 
charge  devolves,  equally  with  his  like  estates  in  land,uj)on 
his  executors  or  administrator,  in  trust,  subject  to  his 
debts,  for  his  devisee  or  heir  (s).  But  in  one  respect  the 
analogy  fails.  Land  is  essentially  the  subject  of  tenure ; 
it  may  belong  to  a  lord,  but  be  holden  by  his  tenant,  by 
whom  again  it  may  be  sub-let  to  another  ;  and  so  long 
as  rent  is  rent  service,  a  mere  incident  arising  out  of  the 
estate  of  the  paj^er  and  belonging  to  the  estate  of  the 
receiver,  so  long  may  it  accompany,  as  accessory,  its 


{q)  As  to  the  effect  of  a  dis- 
claimer by  a  trustee  in  bank- 
ruptcy of  freehold  land  subject 
to  a  rent  charge  and  burdened 
with  onei'ous  covenants,  see  Re 
Mercer  and  Moore,  14  Ch.  D. 
287,    decided   under    the    Bank- 


ruptcy Act,  1S69. 

(>•)  Fui-is  X.  Watson,  5  M.  k  \Y. 
255. 

(.s)  Ante,  pp.  29,  57,  74,  84,  85, 
109,  131,  137,  183,  187,  202.  213, 
218—221,  241,  282,  286,  311,  344, 
373,  424. 
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principal,  the  estate  to  which  it  belongs.  But  the  receipt 
of  a  rent  charge  is  accessory  or  incident  to  no  other 
hereditament.  True  a  rent  charge  springs  from,  and  is, 
therefore,  in  a  manner  connected  \Yith,  the  land  on  which 
it  is  charged  ;  but  the  receiver  and  owner  of  a  rent 
charge  has  no  shadow  of  interest  beyond  the  annual 
payment,  and  in  the  abstract  right  to  this  pa3mient  his 
estate  in  the  rent  consists.  Such  an  estate  therefore 
cannot  be  subject  to  any  tenure.  The  owner  of  an 
estate  in  a  rent  charge  consequently  owes  no  fealty  to 
any  lord,  neither  can  he  be  subject,  in  respect  of  his 
estate,  to  any  rent  as  rent  service  ;  nor,  from  the  nature 
of  the  property,  could  any  distress  be  made  for  such 
rent  service  if  it  were  reserved  (t).  So,  if  the  owner  of 
an  estate  in  fee  simple  in  a  rent  charge  should  have  died 
intestate,  and  without  leaving  any  heirs,  his  estate  could 
not  escheat  to  his  lord,  for  he  had  none.  It  simply 
ceased  to  exist,  and  the  lands  out  of  which  it  was  paj^able 
were  thenceforth  discharged  from  its  payment  (/()•  The 
Intestates'  Estates  Act,  1884  {x),  now  enacts  that,  from 
and  after  the  passing  of  this  Act,  where  a  person  dies 
without  an  heir  and  intestate  in  respect  of  any  real 
estate,  consisting  of  any  estate  or  interest,  whether  legal 
or  equitable,  in  any  incorporeal  hereditament,  w'hether 
devised  or  not  devised  to  trustees  by  the  will  of  such 
person,  the  law  of  escheat  shall  apply  in  the  same 
manner  as  if  the  estate  or  interest  above-mentioned  were 
a  legal  estate  in  corporeal  hereditaments  (/y).  It  appears 
to  the  writer  that  the  Courts  may  find  some  difticulty  in 
applying  the  law  of  escheat,  in  pursuance  of  this  Act,  to 
hereditaments  whicli  are  not  licld  of  any  lord. 


(t)  Co.    Litt.    47  a,    141   a;    2  Litt.  47  a,  n.  (1)  ;  Bac.  Abr.   tit. 

I'.hick.  (Jonim.  42.     Hut  it  is  .said  Kent  (I?). 
lliat    tlie    Kinf,'    may   re.serve    a  («)  Co.  Litt.  298  a,  ii.  (2). 

rout  out  of  ail  iiicoiporeal  liurc-  (.c)  Stat.  47  &  48   Vict.  c.  71, 

ilitainent,  for  wiiicii,   l>y  his  pie-  s.  4,  passi-il  14th  Au^just,  1884. 
logative,  he  may  di.stiain  on  all  (//)  Suo  ante,  pp.  4!?,  05. 

thu    lands    of    the    lessee  ;     Co. 
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Another  kind  of  separate  incorporeal  hereditament 
which  occasionally  occurs  is  a  right  of  common  in  f/ross. 
This  is,  as  the  name  implies,  a  right  of  common  over 
lands  belonging  to  another  person,  possessed  by  a  man, 
not  as  appendant  or  appurtenant  to  the  ownership  of 
any  lands  of  his  own,  but  as  an  independent  subject  of 
property  (z).  Such  a  right  of  common  has,  therefore, 
always  required  a  deed  for  its  transfer. 

Another  important  kind  of  separate  incorporeal  here- 
ditament is  an  advowson  in  gross.  An  advowson  is 
a  perpetual  right  of  presentation  to  an  ecclesiastical 
benefice  (a).  The  owner  of  the  advowson  is  termed  the 
patron  of  the  benefice  :  but,  as  such,  he  has  no  property 
or  interest  in  the  glebe  or  tithes,  which  belong  to  the 
incumbent.  As  patron  he  simply  enjoys  a  right  of 
nomination  from  time  to  time,  as  the  living  becomes 
vacant.  And  this  right  he  exercises  by  a  presentation 
to  the  bishop  or  some  duly  qualified  clerk  or  clergyman, 
whom  the  bishop  is  accordingly  bound  to  institute  to  the 
benefice,  and  to  cause  to  be  inducted  into  it  (b).  When 
the  advowson  belongs  to  the  bishop,  the  forms  of  presen- 
tation and  institution  are  supplied  by  an  act  called 
collation  (c).  In  some  rare  cases  of  advowsons  donative, 
the  patron's  deed  of  donation  was  alone  sufficient  (d)  : 
but  by  the  Benefices  Act,  1898  {e),  all  such  advowsons 
were  made  presentative.  Where  the  patron  is  entitled  to 
the  advowson  as  his  private  propert}^  he  is  empowered 
by  an  Act  of  Parliament  of  the  reign  of  George  IV.  (/) 


(z)  2  Black.  Comm.  33,  34. 

(«)  See  P.  &  M.  Hist.  Eug. 
Law,  ii.  135  sg. 

{b)  1  Black.  Comm.  390,  391. 
See  ibid.  389  ;  stat.  61  &  62  Vict, 
c.  48,  s.  2,  as  to  grounds  on  which 
a  bisliop  maj'  refuse  to  institute 
or  admit  the  presentee. 

(c)  2  Black.  Comm.  22. 

(d)  2  Black.  Comm,  23.  By 
slat.  33  &  34  Vict.  c.  97,  every 
.aiipointment,  whether  by  way  of 


donation,  presentation  or  nomi- 
nation, and  admission,  collation 
or  institution  to  or  licence  to 
hold  any  ecclesiastical  benefice, 
dignity  or  promotion,  or  anj' 
per))etual  curacy,  was  subject  to 
an  ad  vaJorcm  duty,  which  was 
repealed  by  stat.  40  Vict,  c.  13, 
s.  13. 

(c)  Stat.  61  &  62  Vict,  c,  48, 
s.  12. 

(/)  Stat.  9  Geo.  IT.  c.  94, 
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to  present  any  clerk  under  a  previous  agreement  ^Yitll  Agreements 
him  for  his  resignation  in  favour  of  any  one  person  tion.  " 
named,  or  in  favour  of  one  of  two(r/)  persons,  each  of 
theQi  being  by  blood  or  marriage,  an  uncle,  son,  grand- 
son, brother,  nephew  or  grand-nephew  of  the  patron,  or 
one  of  the  patrons  beneficially  entitled.  One  part  of 
the  instrument  by  which  the  engagement  is  made  must 
be  deposited  within  two  calendar  months  in  the  office  of 
the  registrar  of  the  diocese  (//),  and  the  resignation  must 
refer  to  the  engagement,  and  state  the  name  of  the  person 
for  whose  benefit  it  is  made  (i) . 

Advowsons  are  principally  of  two  kinds, — advowsons  History  of 
of  rectories,  and  advowsons  of  vicarages.  The  history  jjf  i^gclorles 
of  advowsons  of  rectories  is  in  many  respects  similar  to 
that  of  rents  and  of  rights  of  common.  In  the  very  early 
ages  of  our  history  advowsons  of  rectories  appear  to  have 
been  almost  always  appendant  to  some  manor.  The 
advowson  was  part  of  the  manorial  property  of  the  lord, 
who  built  the  church  and  endowed  it  with  the  glebe  and 
most  part  of  the  tithes  (k).  The  seignories  in  respect 
of  which  he  received  his  rents  were  another  part  of  his 
manor,  and  the  remainder  principally  consisted  of  the 
demesne  and  waste  lands,  over  the  latter  of  which  we 
have  seen  that  his  tenants  enjoyed  rights  of  common  as 
appendant  to  their  estates  (/).  The  incorporeal  part  of 
the  property,  both  of  the  lord  and  his  tenants,  was  thus 
strictly  appendant  or  incident  to  that  part  which  was 
corporeal ;  and  any  conveyance  of  the  corporeal  part 
naturally  and  necessarily  carried  with  it  that  part  which 
was  incorporeal,  unless  it  were  expressly  excepted.  But, 
as  society  advanced,  this  simple  state  of  things  became 
subject  to  many  innovations,  and  in  various  cases  the 


((/)  The  Act  reads  one  or  two,  {k)  Si-e  1   P.   &  M.   Hist.  Knj. 

■but  this  is  clearly  an  error.  Law,  497.  408,  •2u(l  eii. 

{Ii)  Stat.  9  Geo.  IV.  c.  94,  s.  4.  (/)  Julc,  ]>\'.  41,  4K<. 

(i)  Sect.  5. 
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incorporeal  portions  of  property  became  severed  from 
the  corporeal  parts,  to  which  they  had  previously 
belonged.  Thus  we  have  seen  (m)  that  the  seignory 
of  lands  was  occasionally  severed  from  the  corporeal 
part  of  the  manor,  becoming  a  seignory  in  gross.  So 
rent  was  sometimes  granted  independently  of  the  lord- 
ship or  reversion  to  which  it  had  been  incident,  by 
which  means  it  at  once  became  an  independent  incor- 
poreal hereditament,  under  the  name  of  a  re7it  seek.  Or 
a  rent  might  have  been  granted  to  some  other  person 
than  the  lord,  under  the  name  of  a  rent  charge.  In  the 
same  way  a  right  of  coduiwh  might  have  been  granted 
to  some  other  person  than  a  tenant  of  the  manor,  by 
means  of  which  grant  a  separate  incorporeal  heredita- 
ment would  have  arisen,  as  a  cuuunon  in  gross,  belonging 
to  the  grantee.  In  like  manner  there  exist  at  the  present 
day  two  kinds  of  advowsons  of  rectories  :  an  advowson 
appendant  to  a  manor,  and  an  advowson  in  gross  (n), 
which  is  a  distinct  subject  of  property,  unconnected  with 
anything  corporeal.  Advowsons  in  gross  appear  to  have 
chiefly  had  their  origin  in  the  severance  of  advowsons 
appendant  from  the  manors  to  which  they  had  belonged ; 
and  any  advowson,  now  appendant  to  a  manor,  may  at 
any  time  be  severed  from  it,  either  by  a  conveyance  of 
the  manor,  with  an  express  exception  of  the  advowson, 
or  by  a  grant  of  the  advowson  alone  independently  of 
the  manor.  And  when  once  severed  from  its  manor, 
and  made  an  independent  incorporeal  hereditament,  an 
advowson  can  never  become  appendant  again.  So  long 
as  an  advowson  is  appendant  to  a  manor,  a  conveyance 
of  the  manor,  even  by  feofl'ment,  and  without  men- 
tioning the  appurtenances  belonging  to  the  manor, 
will  be  sufficient  to  comprise  the  advowson  (o).     But 


(m)  Ante,  p.  417. 
(n)  2  Black.   Comm.  22  ;  Litt. 
s.  617. 

(o)  Perk.    s.    116  :     Co.    Litt. 


190  b,  307  a.  See  A.-G.  v.  Sit- 
well,  1  Y,  &  C.  559  ;  Jiooper  v. 
Harrison,  2  K.  &  J.  86. 


OF   HEREDITAMENTS   PURELY   INCORPOREAL.  433 

when  severed,  it  must  be  conveyed,  like  any  other  separ- 
ate incorporeal  hereditament,  by  a  deed  of  grant  (p). 

The  advowsons  of  rectories  were  not  unfrequently  History  of 
granted  by  the  lords  of  manors  in  ancient  times  to  'vicara<^es. 
monastic  houses,  bishoprics,  and  other  spiritual  corpo- 
rations (q) .  When  this  was  the  case  the  spiritual  patrons 
thus  constituted  considered  themselves  to  be  the  most 
fit  persons  to  be  rectors  of  the  parish,  so  far  as  the 
receipt  of  the  tithes  and  other  profits  of  the  rectory  was 
concerned ;  and  they  left  the  duties  of  the  cure  to  be 
performed  bj^  some  poor  priest  as  their  vicar  or  deputy. 
In  order  to  remed}'  the  abuses  thus  occasioned,  it  was 
provided  by  statutes  of  Eichard  II.  (?■),  and  Henry  IV.  (.s), 
that  the  vicar  should  be  sufficiently  endowed  wherever 
any  rectory  was  thus  appropriated.  This  was  the  origin 
of  vicarages,  the  advowsons  of  which  belonged  in  the 
first  instance  to  the  spiritual  owners  of  the  appropriate 
rectories  as  appendant  to  such  rectories  (t)  ;  but  many 
of  these  advowsons  have  since,  by  severance  from  the 
rectories,  been  turned  into  advowsons  in  gross.  And 
such  advowsons  of  vicarages  can  only  be  convej'ed 
by  deed,  like  advowsons  of  rectories  under  similar 
circumstances. 


The  sale  of  an  advowson  will  not  include  tlie  right  to  ^'cxt  prcscn- 
the  next  preseittatioti,  unless  made  when  the  church  is 
full;  that  is,  before  the  right  to  present  has  actually  The duircli 
arisen  by  the  death,  resignation  or  deprivation  of  the 
former  incumbent  [ii).  For  the  present  right  to  present 
is  regarded  as  a  personal  duty  of  too  sacred  a  character 
to  be  bought  and  sold  ;  and  the  sale  of  sut-h  a  rig) it 
would  fall  within  the  oft'ence  of  aiiiiann, — so  called  from   "^im-'ny- 


(jO  Co.  Litt.  332  a,  335  b  ;  sec  {»)  Stiit.  4  Hen.  IV.  r.  I'.'. 

Wiii.s.  Conv.  Stats.  72,  73.  (0  l>yer,  3r.l  n. 

{q)  1  r.lack.  CoJiiin.  384.  (u)  Alston  v.  Allaij,  7  A.  A:  K. 

(?)  Stat.  15  Ridi.  II.  c.  6.  289. 

W.P..P.  2.S 


434 


OF   INCORPOREAL    HERKDITAMENTS. 


Next  pre- 
sentation. 


Next  pre- 
sentation is 
personal 
property. 


Devolution 
on  death. 


Simon  Ma^ns, — an  offence  which  consists  in  the  buying 
or  selHng  of  holy  orders,  or  of  an  ecclesiastical  bene- 
fice (.r).  But  formerly,  before  a  vacancy  had  actually 
occurred,  the  next  presentation,  or  right  of  presenting 
at  the  next  vacancy,  might  be  sold  independently  of 
the  future  presentations  of  which  the  advowson  is  com- 
posed (.?/),  and  this  was  frequently  done.  No  spiritual 
person,  however,  may  sell  or  assign  any  patronage  or 
presentation  belonging  to  him  by  virtue  of  any  dignity 
or  spiritual  ofiice  held  by  him,  any  such  sale  and  assign- 
ment being  void  (z).  And  a  clergyman  was  prohibited 
by  a  statute  of  Anne  (a)  from  procuring  preferment  for 
himself  by  the  purchase  of  a  next  presentation  ;  but  this 
statute  was  held  not  to  prevent  the  purchase  by  a  clergy- 
man of  an  estate  in  fee  or  even  for  life  in  an  advowson, 
with  a  view  of  presenting  himself  to  the  living  (Z>). 
When  the  next  presentation  was  sold,  independently  of 
the  rest  of  the  advowson,  it  was  considered  as  mere 
personal  property,  and  would  devolve,  in  case  of  the 
decease  of  the  purchaser  before  he  had  exercised  his 
right,  on  his  executors,  and  could  not  descend  to  his 
heir  at  law  (c).  The  advowson  itself,  it  need  scarcely  be 
remarked,  would  descend,  on  the  decease  of  its  owner 
intestate,  to  his  heir.  The  law  attributes  to  it,  in 
common  with  other  separate  incorporeal  hereditaments, 
as  nearly  as  possible  the  same  incidents  as  appertain  to 
the  corporeal  property  to  which  it  once  belonged.  So 
on  the  death  after  the  year  1897  of  the  owner  of  an 
advowson,  it  will  devolve,  like  his  fee  simple  estates  in 
land,  to  his  executors  or  administrator,  on  trust,  subject 
to  his  debts,  for  his  devisee  or  heir  (</). 


(.r)  Bac.  Abr.  Simony  ;  stat.  31 
Eliz.  c.  6  ;  28  &  29  Vict.  c.  122, 
S.S.  2,  5,  9. 

(?/)  Fox  V.  Chester,  6  Biug.  1. 

{z)  Stat.3&4Vict.  c.  113,  s.  42. 

(a)  Stat.  12  Anne,  st.  2,  c.  12, 
s.  2. 

(h)    Walsh   V.    Lincoln,    L.    E. 


10   C.   P.    518;  Loii-e  v.   Chester. 
10  Q.  B.  D.  407. 

(c)  See  Rcnnell  v.  Lincoln,  7 
B.  &  C.  113.  8  Bing.  490. 

(d)  Antc,\^-^.  29,  57,  74,  84,  85, 
109,  131,  137,  183,  187,  202,  21-3, 
218—221,  241,  282.  286,  311,  344, 
373,  424,  428. 
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By  the  Benefices  Act,  1898  {<;)  a  conveyance  or  an  agree-   Benefices 


Act,  1898. 


ment  for  conveyance  passing  any  legal  or  equitable 
interest /«fr;-  rirosif)  in  a  right  of  patronage  of  a  benefice 
shall  not  be  valid  unless  (1)  it  is  registered  as  thereby 
required  in  the  diocesan  registry ;  (2)  it  transfers  the 
whole  interest  of  the  conveying  party  in  the  right,  and 
(3)  more  than  twelve  months  have  elapsed  since  the  last 
institution  or  admission  to  the  benefice.     The  second 
requirement  appears  to  invalidate  sales  or  grants  by  the 
owners  of  an  advowson  of  the  next  ]iresentation  or  any 
less  estate  or  interest  than  the  whole  fee  simple  in  the 
advowson  ;  the  only  exception  admitted  being  the  reser- 
vation or  limitation  in  a  family  settlement  of  a  life  interest 
to  the  settlor,  or  in  a  mortgage  the  reservation  of  an  equity 
of  redemption  (r/).     The  Act  also  prohibits  (/<)  the  sale 
by  public  auction  of  any  right  of  patronage,  except  in  the 
ease  of  an  advowson  to  be  sold  in  conjunction  with  any 
manor,  or  with  an  estate  in  land  of  not  less  than  one 
hundred  acres  situate  in  the  parish  in  which  the  advow- 
son is  situate,  or  in  an  adjoining  parish,  and  belonging 
to  the  same  owner  as  the  advowson. 

Tithes  are  another  species  of  separate  incorporeal  Titiics. 
liereditaments,alsoof  an  ecclesiastical  or  spiritual  kind. 
In  the  early  ages  of  our  history,  and  indeed  down  to 
the  time  of  Henry  VIII.,  tithes  were  exclusively  the 
property  of  the  Church,  belonging  to  the  incumbent 
of  the  parish  unless  they  had  got  into  the  hands  of 
some  monastery,  or  community  of  spiritual  persons. 
They  never  belonged  to  any  layman  until  the  lime  of 
the  dissolution  of  monasteries  l>y  King  ilem'y  \'lll. 


(c)  Stat.   61   &  ()2  Vict.  c.  48,  tnistec      where      Jio       bcnefK-inl 

s.  1  (1).  interest  piKsscs  ;  sect.  1  (6). 

(/)  Not    inclnding     a    trans-  (</)  Sect.  1  (7). 

mission    on   marriage,    ileatii,   or  (h)  Sect.  1  (2).      15y  sect.  1  (3), 

liankrn]it('V.     or     otherwise      liy  fprtain     otJier     ii-strii'tions     are 

operation    of  law,    or   a   transfer  ]i1m(i>i1  on  the  terms  on  wliich  nn 

on    the    appointment    of    a    new  advowson  may  lie  sold. 

28— c 
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Ikit  this  monarch  having  procured  Acts  of  Parliament 
for  the  dissohition  of  tlie  monasteries  and  the  confisca- 
tion of  their  property  (i),  also  ohtained  l)y  the  same 
Acts  (/.)  a  confirmation  of  all  grants  made  or  to  he 
made  hy  his  letters-patent  of  any  of  the  pro2)erty  of 
the  monasteries.  These  grants  were  many  of  them 
made  to  laymen,  and  comprised  the  tithes  which  the 
monasteries  had  possessed,  as  well  as  their  landed 
Tithes  in  lay  estates.  Titlies  thus  came  for  the  first  time  into  lay 
hands.  hands  as  a  new  species  of  property.    As  the  grants  had 

been  made  to  the  grantees  and  their  heirs,  or  to  them 
and  the  heirs  of  their  bodies,  or  for  term  of  life  or 
years  (/),  the  tithes  so  granted  evidently  became  here- 
ditaments in  which  estates  might  be  holden,  similar  to 
those  already  known  to  be  held  in  other  hereditaments 
of  a  separate  incorporeal  nature ;  and  a  necessity  at 
once  arose  of  a  law  to  determine  the  nature  and  attri- 
butes of  these  estates.  How  such  estates  might  be 
conveyed,  and  how  they  should  descend,  were  questions 
of  great  importance.  The  former  question  was  soon 
settled  by  an  Act  of  Parliament  (y»),  which  directed 
Conveyances  recoveries,  fines  and  conveyances  to  be  made  of  tithes 
of  tithes.  -^^  j^y  hands,  according  as  had  been  used  for  assurances 

of  lands,  tenements  and  other  hereditaments.  And  the 
Descent  of  analogy  of  the  descent  of  estates  in  other  hereditaments 
tithes,  ^..^Q  followed  in  tracing  the  descent  of  estates  of  inherit- 

ance in  tithes.  But  as  tithes,  being  of  a  spiritual  origin, 
are  a  distinct  inheritance  from  the  lands  out  of  which 
they  issue,  they  have  not  been  considered  as  affected  by 
any  particular  custom  of  descent,  such  as  that  of  gavel- 
kind or  borough-English,  to  which  the  lands  may  be 
subject,  but  in  all  cases  they  descend  according  to  the 
course  of  the  common  law(»)-     From  this  separate 

((•)  stats.  27  Hen.  VIII.  c.  28  ;  (l)  Stats.  31  Hen.  YIII    c.  13. 

31  Hen.  VIII.    c.    13  ;    32   Hen.  s.  18  ;  32  Hen.  VIII.  c.  7,  s.  1. 
VIII.  c.  24.  (vi)  Stat.  32  Hen.   VIII.  c.  7, 

(^•)  27  Hen.  VIII.  c.  28,  s.  2  ;  s.  7. 
31  Hen.  VIII.  c.  13,  ss.  IS,  19.  («)  Doe  d.  Lushington  y .  Llan- 


OF   HEREDITAMKNTS    PURELY    INCORPOREAL.  437 

nature  of  the  land  and  tithe,  it  also  follows  that  the  Tithes  exist 
ownership  of  both  by  the  same  person  will  not  have  the  from\hT'^ 
effect  of  merging  the  one  in  the  other.     They  exist  as  i-'^'i- 
distinct  subjects  of  property;  and  a  conveyance  of  the 
land  with  its  appurtenances,  without  mentioning  the 
tithes,  will  leave  the  tithes  in  the  hands  of  the  convey- 
ing party  (o).     The  Acts  which  have  been  passed  for   Commutation 
the  commutation  of  tithes  (p)  affect  tithes  in  the  hands  "^    '  ^^*' 
of  laymen,  as  well  as  those  possessed  by  the  clergy. 
Under  these  Acts  a  rent  charge,  varying  with  the  price 
of  corn,  has  been  substituted  all  over  the  kingdom  for 
the  inconvenient  system  of  taking  tithes  in  kind ;  and 
these  Acts  contain  provisions  under  which  the  tithes 
or  tithe  rent  charge  may,  by  declaration  duly  made  to  Merger  of 
that  effect,  be  caused  to  merge  or  be  extinguished  in  ^'''^^-^  ^F  ^'f"^ 

'  °  "  charge  in  the 

the  land,  whenever  both  land  and  tithes  or  rent  charge  land, 
belong  to  the    same   person  (q).     By  the  Tithe  Act, 
1891(/-),  tithe  rent  charge  is  recoverable  only  under  Remedies  for 
an  order  of  the  county  court  of  the  district,  where  the  of  at^ithe   ^ 
lands,  out  of  which  it  issues,  are  situate;  which  order  icnt  charge. 
is  to  be  executed  by  distress  and  entry,  if  the  lands  are 
occupied  by  the  owner,  but  in  any  other  case  by  the 
appointment  of  a  receiver  of  the  prolits.     Not  more 
than  two  years'  arrears  can  be  so  recovered  (.s).    And 

dajf]   2    N.    K.    491  ;    1    Kaglu  on  rent   eliarges   still   ilo   not   niurge 

Tithes,  16.  ipsj  fudu  on   union  of  tlie  estate 

(o)  Chapman    v.     (fatcomhc,    2  in  the  laud   cliarged  aiid  in  tlie 

N.  (J.  51G.  tithes  or  rent  cliaige  :  Shelfi)rdoM 

(/>)  Stats.  6  &  7  Will.  IV.  c  71  ;  Titlies,  292  ii.,  Srd.  ed. 

7  Will.  IV.  k  IVict.  c.  69  ;   1&2  (r)  Stat.    54    Viet.  e.   8,   ss.    2, 

Vict.  c.    64 ;  2  Jt   3  Vict.  c.   62;  9.     liy  s.    1,   any  contract  made 

3  &  4  Vict.  c.   15  ;  f>  Vict.  c.  7  ;  between  an  owner  and   ()ccui)i«'r 

5  &  6  Viet.  c.  54  ;  9  iV:  10  Viet.  of  lands,  after  tiie  itas.siu','  of  this 
c.  73  ;  111  &;  11  Viet.  e.  104  ;  14  Act,  lor  payment  ol  the  titlic 
k  15  Viet.  c.  53;  16  &  17  Vict.  rent  charge  by  the  occupier  shall 
c.   124  :  21  i:  22  Vict.  c.  53  ;  23  be   voi.j.     Titlie   rent  cliarg.-  was 

6  24  Vict.  c.  S3  ;  36  &  37  Vict.  i>reviou.sly  recoverable  only  by 
t\  42  :  41  &  42  Vict.  c.  42  :  48  distress  and  entry  under  stut. 
k  49  Vict.  c.  32  ;  49  &  50  Vict.  6  &  7  Will.  IV.  c.  71,  .ss.  67, 
c.  54  ;  60  i:  61  Vict.  c.  2:5.  81—85  ;    Builai   v.  Jl,iilli,i,ii,    30 

((/)  Stats.  «&  7  Will.  IV.  c.  71,  Cli.  1).  84  ;  LuMoto  v.  Pih;  h»04, 

6.  71  ;  1   A:  2  Vict.  c.  64  ;   2  A:  3  1  K.  15.  .'■)31. 
Vict.   c.   62,   s.   1  :  9  &  10   Vict.  (s)  Stat,  uk  7   Will.  IV.  ,-.  71, 

c.  73,  s.  19.      Tithes  or  tithe  rent  .s.s.  81,  82. 
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no  one  is  personally  liable  to  the  payment  of  a  tithe 
rent  charge (0-  Tithe  rent  charges  now  pass  on  the 
owner's  death  to  Iiis  executors  or  administrator  in  like 
manner  as  his  other  real  estate  («)• 

There  are  other  species  of  incorporeal  hereditaments 

which  are  scarcely  worth  particular  notice  in  a  work  so 

elementary  as  the  present,  especially'  considering  the 

short  notice  that  has  necessarily  here  been  taken  of  the 

Titles  of  more  important  kinds  of  such  property.     Thus,  titles  of 

honour.  honour,  in  themselves  an  important  kind  of  incorporeal 

hereditament,  are  yet,  on  account  of  their  inalienable 

nature,  of  but  little  interest  to  the  conveyancer.     The 

Offices.  same  remark  also  applies  to  offices  or  places  of  business 

and  profit.      No  outline  can  embrace  every  feature. 

Many  subjects,  which  have  here  occupied  but  a  single 

paragraph,  are  of  themselves  sufficient  to  fill  a  volume. 

Eeference  to  the  dift'erent  works  on  the  separate  subjects 

here  treated  of  must  necessarily  be  made  by  those  who 

are  desirous  of  full  and  particular  information. 

(0  Sect.  67  ;  stat.  54  Vict.  c.  8,        109,  131,  137,  183,  187,  202,  213, 
s-  2  (9).  218—221,  241,  282,  286,  311.  344, 

{u)  Ante,  pp.  29,  57,  74,  84,  85.        373,  424,  428,  434. 
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Our  present  subject  is  one  i^eculiarly  connected  with 
those  olden  times  of  English  history  to  which  we  have 
had  occasion  to  make  so  frequent  reference.  Every- 
thing relating  to  coj^yholds  reminds  us  of  the  feudal 
manor,  and  the  more  ancient  village  community.  Estates 
in  copyhold  are,  however,  essentially  distinct,  both  in 
their  origin  and  in  their  nature,  from  those  freehold 
estates  which  have  hitherto  occujiied  our  attention. 
Copyhold  lands  are  lands  holden  b}'  copy  of  court  roll ;  Definition  of 
that  is,  the  muniments  of  the  title  to  such  lands  are  ''"^'^  "^  *" 
copies  of  thero//  or  book  in  which  an  account  is  kept  of 
the  proceedings  in  the  Coioi  of  the  manor  to  which  the 
lands  belong.  For  all  copyhold  lands  belong  to,  and 
are  parcel  of,  some  manor.  An  estate  in  copyholds  is 
not  a  freehold  ;  but  in  construction  of  law,  merel}'  an 
estate  at  the  iv ill  of  the  lord  of  the  manor,  at  whose  will 
copyhold  estates  are  expressed  to  be  holden.  Copyholds 
are  also  said  to  be  holden  accordi]i<i  to  tJie  custom  of  the 
manor  to  which  they  belong,  for  custom  is  the  life  of 
copyholds  (a). 

Copyhold  tenure  grew  out  of  tenure  in  villenage,  as  Origin  of 
has  been  previously  stated  (/>).     The  early  history  of  copyiioi.is. 
tenure  in  villenage  is  lost  in  the  obscurity  which  covers 
Englishinstitutionsof  early  times  after  tln'settlomeiit  of 
the  invaders  from  Germany  (c).     ]'itliii((;iiiiiii,  however,    |  ;//,.„,/,,,«,„. 

(rt)  Co.  Cop.  s.  32,  Tr.  p.  f.S.  (c)  See  1  Stul.l.s,  Const.  lli>l. 

(b)  Ante,  pp.  27,  41.  Clinp.  V. 
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Villa  nil  s 


A  common 
field. 


Tribal 
comnnmity. 


Village 
community, 


of  wliicli  the  word  riUoicu/c  is  an  adaptation,  means 
either  the  tenure  or  the  condition  of  a  rilla)ws{d). 
And  the  word  rillaiius,  as  originally  used,  merely 
denoted  a  member  of  a  i-illa,  town  or  village;  a  towns- 
man or  villager,  in  fact  (e).  Now  the  cultivation  of  land 
upon  the  common  or  open-field  system  of  husbandry  by 
the  members  of  a  village  community  was  a  feature  of 
English  life,  which  only  disappeared  within  the  first 
half  of  the  last  century  (/).  But  to  trace  the  origin  of 
this  common-field  system  of  cultivation  we  are  carried 
back  to  the  earliest  stages  in  the  history  of  the  occu- 
pation of  land.  A  common  tield  in  its  last  stage  of 
development  may  be  shortly  described  as  a  large  open 
held  of  arable  land,  divided  into  long  strips  which  w'ere 
held  in  severalty  (^)  by  dift'erent  owners.  The  field 
was  cultivated  in  a  rotation  of  crops  determined  by 
the  rules  of  the  community,  which  were  founded  on 
immemorial  custom.  The  strips  were  not  inclosed. 
And  when  the  field  lay  fallow,  each  owner  of  a  strijj  of 
land  might  put  his  cattle  in  to  range  over  the  whole 
field,  in  virtue  of  his  right  of  common  over  the  other 
strips  (//) .  The  earliest  form  of  common-field  husbandry 
seems  to  have  been  the  common  ploughing  of  waste 
land  temporarily  occupied  by  a  tribal  community,  whose 
mode  of  life  was  pastoral  rather  than  agricultural,  and 
whose  habits  were  migratory.  The  cultivation  of  land 
by  a  village  community  argues  a  permanent  settlement 
upon  the  soil,  and  aj)pears  to  belong  to  a  later  stage  of 
social  development  (i).  In  our  own  island  we  find  traces 


((?)  In  Glanville  (lib.  5)  villc- 
nayium  is  used  to  denote  the 
condition  of  u  bondman  {nativiis) ; 
Bracton  uses  villenagiuvi  in  the 
same  sense  (fo.  6  b),  but  also 
iises  it  to  denote  a  liolding  in 
villenage,  meaning  either  the 
tenure  or  the  land  held  (see  fo. 
7,  26,  208  b). 

(c)  See  Du  Gauge,  Glossarium, 
sub  verb.  ;  Co.  Litt.  5  b  ;  ante, 
l>.  40  &  n.  {y). 


(/)  See  AVilliams  on  Com- 
mons, 84 — 102  ;  Seebohm,  Eng- 
lish Vill.  Comm.  Chap.  I.  sect.  4  ; 
ante,  p.  62. 

(</)  Ante,  p.  140. 

{h)  See  ante,  pp.  41,  412  ; 
Williams  on  Commons,  67  ;  See- 
bohm, Chap.  I.  sects.  1 — 3  : 
Vinogradotl",  A'ill.  in  Eng.  Essav 
II.  Chap.  I. 

(0  Seebohm,  pp.  369,  370. 
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of  the  tribal  system  of  cultivation  remaining  in  AVales  till 
after  the  Norman  Conquest  (k).  In  England,  however, 
the  prevailing  form  of  common-field  cultivation  seems  to 
be  the  result  of  a  system  in  which  the  cultivators  owned 
their  strips  each  independently  of  the  others  rather 
than  of  any  tribal  or  communal  ownership  of  land(Z). 
But  the  history  of  English  village  communities  and  of 
the  mancvia  or  manors,  which  we  lind  established  in 
England  under  the  last  Saxon  kings,  and  which  over  a 
large  part  of  the  country  were  usually  coincident  with 
vills(/«j,  is  too  obscure  to  be  discussed  in  the  pages  of 
an  elementary  law  book.  We  shall  therefore  take  up 
tenure  in  villenage  in  the  form  which  it  had  assumed  Tenure  in 
after  centuries  of  agriculture  at  the  time  of  the  Norman 
Conquest.  As  we  have  seenO/),  the  Domesday  survey 
discloses  a  land  covered  with  agricultural  estates,  each 
as  a  rule  belonging  to  some  freeholder,  and  cultivated 
m  common  fields  by  the  villani,  the  inhabitants  of  the 
villa  or  ntancnumio).  As  regards  personal  statxii,  the 
rillcauisoi  the  time  of  the  Conquest  appears  to  have  been 
a  free  man  (p) ;  but  the  conditions  on  which  he  held 
his  land  bound  him  to  labour  on  his  lord'sdemesne(</). 
His  holding,  it  will  be  remembered,  consisted  of  a  house 
and  a  certain  numberof  strips  of  land  scattered  through- 
out the  common  fields  of  thevill(ri.     He  possessed 


{k)  Seelioliin,  Cliaj).  VI.  oil   the  oaths   "  vieecomitis  sciiM.- 

{I)  ]Maithxii(l,   Douicsilay  Book  et   oiniiiuiii    I'aromiin    et    eoiuiii 

ami     Ik'yonrl,    337,    33S,    3-16 —  Iraiicigeiiunnii  i-t  totius  cciituri- 

3ol.  atus,    in-esbyteii,     jua'positi,    «rx 

(vt)  ^liifi;  |).  40  k  11.  (j-).  villani     iiiiiuscujus(juc     villie  ;  " 

(?i)  ^lute,  ]).  40.  Donicsilay,    iii.    497  ;     Si-uholiiii, 

(o)  See  Seeboliii),  Cliap.  111.  \i.   83;  S'tuhbs,    Select    Charters, 

Ip)  Antr,     ]).     44  :    Co.     Litt.  j).  86. 
5  h  ;  Konihle,  Saxons  in  Eiif^laml,  (r/i  Ante,  pj).  4'2,  fjO,  k  ii.  (/•)• 

Vol.    1.    ].i).    21.'),    323  ;   Stubbs,  \r)  The  liohliiij;  of  a    viUanus 

Const.  Hist.  SS  37,   13'2,  Vol.  1.  is   very  <,'cnerally   fouiul  to  be  a 

pp.    78,    4'J6,  2n(\  eil.  ;  Seeliohm,  virgate  or  lialt'a  vir<;ate  of  laml. 

pp.  1-27,    16.');   Vinoj^nadotr,   Vill.  The  Latin  won!  rmr</rrf*   a  liim.lle    *    ^  ir,j„t,i. 

in   Enf,'.    tJ4— 6{>,    V.',:,,   188— IHO,  of  lo.ls)   is  use.l  to  tran^hitr  th.- 

218,389.      Note  that  the  //(7('/-  Saxon  term  .v(Jn//fni(/.t    A  vir.i^ate    t    Yurdluiid. 

s/Vi"o /iV/cM.s/.v  (survey  of  the  laiuls  or   yaiillaml    varieil     in     exti-nt  ; 

of  the  monks  of  Ely)  was  taken  Imt,   on  an  avera;;e,  it  npiitfars  to 
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this  land  as  the  tenant  of  the  owner  of  the  estate,  upon 
the  condition  of  performing  the  services  due  in  respect 
of  his  holding.  These  services  were  apparently  deter- 
mined by  local  custom.  They  seem  generallj'  to  have 
included  certain  payments  in  money  and  in  kind ;  but  the 
rillaniis  also  had  to  work  for  his  landlord.  He  had  to 
plough  his  landlord's  demesne  land,  and  to  sow  and 
reap  and  to  mow  thereon,  according  to  the  time  of  year 
and  sometimes  he  had  to  do  other  work,  as  he  was  bid. 
But  the  amount  of  work  which  could  be  required  froni 
a  rilhiiiiis  was  regulated  l)y  custom,  and  seems  to  have 
varied  a  good  deal  in  different  places  (s).  Custom,  it  is 
thought,  must  also  have  controlled  the  transmission  of 
the  holding  on  the  tenant's  death  {t). 


Tenure  in 
villenage 
in  the 
thirteenth 
centurv. 


Between  the  eleventh  and  thirteenth  centuries  a 
change  appears  to  have  taken  place  in  the  constitution 
of  the  maneriii))),  and  the  legal  position  of  its  inhabi- 
tants. As  we  have  seen  {u),  the  condition  of  the  mass 
of  the  peasantry  was  depressed  as  a  result  of  the  con- 
quest ;  and  it  appears  that  increased  labour  services 
were  exacted  from  them  by  their  Norman  landlords  (x). 
Then,  w'hen  it  became  important  to  determine  what 
landholders  should  have  their  possession  protected  by 
the  special  remedy  given  in  the  King's  Court  (^),  all 
the  old  English  forms  of  landholding  were  submitted  to 
the  classifying  action  of  a  general  judge-made  law.  Thus 
the  possession  of  the  free  sokemen,  whose  services  were 
definite  in  kind  and  lighter  than  those  of  ordinary 
villagers,  was  allowed  to  be  their  own.  So  that  socage 
came  to  be  a  species  of  freehold  tenure,  including  all 


have  comprised  thirty  acres,  i.e., 
ten  scattered  acre-strips  in  each 
of  the  three  common  tiekls  of 
the  vill ;  see  Seebohm,  Chap.  II. 
ss.  2 — 4  ;  Yinogradott",  Yillen- 
age,  148—239  ;  ilaithuid,  Domes- 
day Book  and  Be3'oud,  385. 

(s)  See    ante,    p.    42    k  n.   (e)  ; 
Seebohm,    Chap.    II.    ss.    5 — 12  ; 


Chap.  V.  ss.  2,  4,  6,  7  ;  Yinogra- 
doti;  Yillenage,  pp.  297—300. 

(t)  See  Seebohm,  pp.  76,  77, 
176.  177  ;  ante,  pp.  19,  20,  u.  (c). 

(h)  Ante,  p.  44. 

(x)  ilaitland,  Domesday  Book 
and  Beyond,  61 — 65. 

{y)  Ante,  pp.  15,  44. 
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who  held  b}"  certain  but  not  military  service  (z).  But 
the  services  incumbent  on  the  ordinary  villaiius,  which 
were  partly  indefinite  in  kind  and  greater  in  quantity, 
were  held  to  be  servile  {a)  ;  and  he  was  not  allowed  to 
claim  in  the  King's  Court  the  possession  of  his  holding 
as  his  own  (h).  Tenure  in  villenage  was  thus  placed 
outside  the  pale  of  property  protected  by  law.  By  the 
middle  of  the  thirteenth  century,  the  nKuicriiiin  of 
Domesday  has  become  a  feudal  manor,  of  which  the 
most  important  tenants  are  the  freeholders  in  knight's 
service  or  socage  (c) ;  while  the  position  of  the  riUani  is 
not  only  degraded  by  denial  of  protection  in  the  King's 
Court,  but  further  complicated  with  questions  of  personal 
status.  The  law  of  the  thirteenth  centur}'  is  stated  by 
Bracton.  In  his  treatise,  tenure  in  villenage,  with  its  iJiacton's 
labour  services,  is  contrasted  with  free  tenure  by  military  'tenure  in 
service  or  in  socage  ;  and  it  appears  that  the  tenant  in  ^■'ll*-*""oe. 
villenage  may  be  either  a  free  man  or  a  bondman  (d). 
The  meaning  of  the  word  villan  us  has  also  been  modified ; 
and  it  is  used  to  denote  either  a  tenant  in  villenage 
(whether  bond  or  free),  or  one  who  is  in  personal  con- 
dition a  bondman  (r).     Bracton  ( /')  describes  tenure  in 

(z)  Ante,  pp.  49— .^.1.  iiitc^'ial   purt   of   tlie    laud    tillid 

(«)  Ante,  p.    44  ;    Viiiognulolf,  l)v  tlie  villaf^e.     Sou  Viiin^^railoU', 

Villenage.     81—83,      21.'.,     'iltJ  ;  V'illenaj^'e,    Essay  II.   Chap.   IV.; 

P.  &  JI.  Hist.  Eng.  Law,  i.  337 .v/-  ^^'^  "•'<«  IT-  l-^  ■'•'?•  '•  l>i:'Ct.  fo.  7. 

{b)  Anir,  pp.  17  &  n.  (;•),  44.  2«)  a.  20'J  a  ;   I'.ritt.  liv.  3,  eliap.  l'. 

(c)  Ante,  pp.42,  43,  51.      It  is  §'^   7,   8  ;    stat.   Kdeithi  Mancrii, 

not  clear  how  this  change  took  .Statutes   of  the    Kealni,    i.    242  ; 

place.      No     doubt     it     resulted  Secliohni.  Chap.  III.  s.  3  ;  Cartu- 

partly  from   grants   of  land   out  larv  <>f  Ramsey  Ahlx-y  (Rolls  ed.), 

of  the  lord's  demesne  to  be  lieUl  i.    2SG.  2S7,   2H7,   334,    37t»,    440 

freely,    jiartly    too    from    the    en-  (instances  of  enfrancliiseincnt). 

franciiiseiuent    (or    grant    to    l.e  (</)   IJrai-t.    fo.    207    a,    2oS    1.. 

Iield  freely)  of  land  tormerly  held  As    to    the    unfree,   .see   P.   &   M. 

in     villenagi!.      Professor     Vino-  Hist.  Eng.  Law,  i.  39."<  sq. 

gradoif     shows,     however,      that  {f)  See   iiraet.  fo.  208  li,  where 

there  are  in.stances  of  thirteenth  he  al.so  ii.ses  the   wonl  .leivn.i  in 

century  freeholds,  of  which    the  speaking   of  tlie    personal   »tatu.i 

origin  cannot  well  be  attriiuited  of  a  l)onilnian  ;  see  also  fo.   4  b, 

either    to    grant   or   entVanciiise-  (j  b ;  Co.  Litt.  .'>  1'.     In  (ilanvillc 

ment.     These,   he    .suggests,   can-  (lib.     5)    a    liondinau     i-^    .vill.vl 

not  lie  explained  e.xcept    as    free  nolivus. 

land,    which    was    originally    an  (./')  Fo.  7,  26,  208  b. 
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villenage  as  being  either  absolute  {pnrniti)  or  privileged. 
The  tenant  in  absolute  villenage  holds  Ijy  uncertain  and 
unlimited  services;  he  has  to  do  what  he  is  bid,  may 
be  taxed  at  the  will  of  the  lord,  and  has  to  pay  the 

Merclictum.  iiirirJtetniii,  or  fine  for  the  privilege  of  giving  his 
daughter  in  marriage.  The  burthen  of  the  inrychetum 
is  incident  to  the  status  of  a  bondman  only,  and  not  to 
that  of  a  free  man.  But  a  free  man  ma}'  hold  land  in 
absolute  villenage ;  and  in  such  a  case  he  must  perform 
the  services,  if  he  wish  to  continue  in  tlie  occupation  of 
his  holding.  And  if  a  free  man  paid  the  nun-chetiim,  he 
would  pay  it  as  an  incident  of  his  tenure,  and  not  of  his 

Privileged  status  ((/).  Privileged  villenage  is  to  hold  land  under  an 
enage.  agreement  with  the  lord  at  fixed  services  of  a  servile 
nature,  which  are  determined  by  tlie  agreement.  Either 
a  free  man  or  a  bondman  can  hold  in  this  way.  Tenant 
in  villenage  holds  possession  in  the  name  and  at  the  will 
of  his  lord,  who  is  seised  of  land  held  of  him  in  villenage 
in  his  demesne  (li).  If  a  tenant  in  villenage  be  ejected 
by  any  other  than  his  landlord,  the  King's  Court  does 
not  recognize  that  he  has  any  right  of  his  own  to  recover 
possession  of  his  holding  (/).  If  a  tenant  in  absolute 
villenage  be  ejected  by  his  landlord,  the  law,  regarding 
him  strictly  as  tenant  at  his  lord's  will,  does  not  recog- 
nize that  he  has  any  right  to  recover  possession.  Still, 
a  free  man  holding  in  absolute  villenage  ought  not  to  be 
ejected,  whilst  he  performs  the  customarj-  services.  A 
tenant  in  privileged  villenage  of  the  kind  above  men- 
tioned acquires  by  the  agreement  a  right  to  sue  his  lord 
personally,  in  virtue  of  which  he  may  possibly  recover 
possession,  if  ousted  by  the  lord  (A).     Another  kind  of 

ViUantiin         privileged   villenage    is    the    tenure    called    rillanum 

socugium, 

((/)  Bract,  fo.  199  b,  200  a  ;  see  273  l>. 
ante,  p.  16  &  ii.  {{).  {k')  Bract,  fo.  24  h,  26  b,  16S  b, 

(/i)  Bract,    fo.    263    a;    ante,  190,   199  b,  200  a,  20S  b,  209  ;i. 

p.  36,  n.  (f).  See  Vinogradoff,  Villenage,  70  — 

(0  Bract,  fo.  7  a,  26  b,  168  a,  74,  77—81. 
190,   197  b,  207  a,  208  b,  210  b, 
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Hocafiinm,  which  is  the  tenure  of  those  who  hoki 
land  of  manors  in  the  ancient  demesne  of  the 
Crown  (/)  by  fixed  services  of  a  servile  nature.  Sucli 
tenants  cannot  be  ejected,  so  long  as  they  perform  their 
services ;  nor  can  they  be  compelled  to  remain  in  the 
occupation  of  their  holdings,  and  therefore  they  are 
called  free.  But  their  possession  is  not  protected  in 
the  King's  Court,  but  only  by  a  special  royal  writ  in 
the  manorial  court.  And  they  cannot  alien  their  tene- 
ments by  gift  {m),  or  transfer  them  to  others,  any  more 
than  bondmen  can  ;  and  therefore  if  their  holdings  are 
to  be  transferred,  they  surrender  them  to  the  lord  or  his 
steward,  who  delivers  them  to  others  to  hold  in  villenage. 

Practically,  however,  the  tenant  in  absolute  villenage  Actual  posi- 
of  the  thirteenth  century  was  placed  in  a  more  favour-  1'""  ^'l . 

"^  ,  .  tenant  in 

able  position  than  was  accorded  to  him  by  King's  Court  villenage  in 
law.  In  everj'day  life  the  will  of  the  lord  was,  as  a  rule,  centurv.  ^ 
controlled  In-  custom.  And  what  is  more,  the  humblest 
villager  had  some  security  against  the  invasion  of  his 
customary  rights  in  the  manorial  court,  of  which  the 
findings  were  originally  those  of  the  whole  body  of 
villagers,  whether  bond  or  free  (n).  Thus  the  services 
required  of  the  tenant  in  villenage  were  those  accus- 
tomed to  l)e  rendered  in  respect  of  his  holding  ;  and 
these  were  described,  with  extreme  minuteness,  in  the 
manorial  extents  or  surveys,  which  were  drawn  up  for 
the  guidance  of  the  lord,  but  on  the  evidence  of  the 
villagers  themselves  {<>).  The  j^ossession  of  a  tenant 
in  villenage  appears  to  have  been  protected  in  the 
manorial  court  against  all  persons  other  than  the 
lord(/0.     And  in  many  cases  the  lords  submitted  to 

(I)  Ante,  ]).  60.  Chap.    V.  ;    Selden    Society,    iv. 

\m)  See  anO-.  p.  145.  110;  P.  k  M.  Hist.  Enp.  Law,  i. 

(?i)  .Maitland.    Select    Pleas  in  580— r)8'2. 
Manoiial  Courts  (Selden  Society,  (o)  Vinogradoll',  Villennpe,  212 

vol.  ii),  Intiod.  Ix.  .v/.,  163,  164  ;  —215,  278,  297—300,  355. 
Viuosradoir,  Villenage,  Es.say  U.  ( j>)  Ante,  p.  17,  n.  {p). 
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such  dealinf^s  with  lands  holden  of  them  in  villenage 
as  showed  or  founded  a  custom  of  hereditary  succession 
to  the  tenancy,  or  alienation  by  the  tenant  (q). 

Growth  of  the  The  law  of  copyliold  tenure  seems  to  have  grown  up 
h^Td^temire.  '•^'^  ^^^^  customs,  which  regulated  the  holding  of  land  in 
villenage,  developed  into  rights,  and  personal  bondage 
died  out.  Copyhold  tenure  appears  to  have  gained 
ground  with  progress  varying  according  to  the  customs 
and  circumstances  of  particular  manors  and  districts. 
Commutation  of  the  labour  services  for  money  rents 
was  doubtless  one  of  the  chief  causes  of  the  change 
from  tenure  in  villenage  to  copyhold  tenure ;  and  this 
commutation  appears  to  have  been  made  at  different 
periods  in  different  parts  of  the  country  (/•)•  The 
tenure  came  to  be  called  copyhold,  because  the 
tenants  had  no  other  evidence  of  title,  save  copies  of 
the  Court  rolls  (s).  For  the  customs  relating  to  the 
holdings  of  the  tenants  in  villenage  were  proved  by  the 
entries  made  in  the  rolls,  which  formed  the  records  of 
the  proceedings  of  the  manorial  court  {t) .  These  records 
Court  rolls.  .^^.g  ^.j-^g  (^Q^.t  i-qHs,  which  alone  can  furnish  evidence  of 
the  custom,  by  virtue  of  which  tlie  copyholder  claims 
his  estate  ;  and  copies  of  the  entries  made  therein  were 
given  to  the  tenants  and  kept  by  them  as  muniments  of 
title  (u).  Originally,  as  we  have  seen,  the  whole  village 
community  was  represented  in  one  manorial  court  (a). 
But  according  to  later  law(/y),  the  Court  Baron  of  a 
manor,   in    which    the   freeholders   were   suitors  and 

(q)  ViiiogradolT,  Villenage,  165  "WinJ.slow    iliirhig    the    reign    of 

—167,  172;  Bot.  Hund.  ii.  403,  Edward    III.,     Eng.    Till.    Com- 

669,  768,  770,  771  :  Ramsey  Car-  niiinity,  pp.  20 — 32;  Vinogradotf, 

tularv  (Rolls  Series),  i.  372,  41],  Villenage,     173,     374;       8elJen 

416.  432,  477.  Society,  iv.  112. 

(r)  Vinogradoff,  Villenage,  139,  (tc)  Co.  Lift.  58  a. 

167—172,    178—188,  216,  306—  (x)  Ante,  p.  445. 

310.  (y)  Co.    Litt.     58    a;    2    Wat. 

(s)  liitt.  s.  75.  Cop.    4,    5 ;    1  Scriv.   Cop.  5,  6, 

{t)  See    Seehohni's    account    of  3rd  ed. 
the  Court  Rolls  of  the  Manor  of 
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judges  (z),  is  distinguished  from  the  Court  held  for 
the    customary   tenants  ;    the    hitter   heing   called    a 
Customary  Court,  and  the  lord  ojily,  or  his  steward,   Customary 
being  judge  therein.  -ouri. 

Littleton,  who  wrote  in  the  reign  of  Edward  lY.,   Littleton's 
describes  (a)  tenant  by  copy  of  Court  roll  as  liolding  cop'yhol.i 
lands  in  fee  simple,  fee  tail,  or  for  life  at  the  will  of  the  'emue  ami 

villcnaf,'e. 

lord,  accordmg  to  the  custom  of  the  manor,  ni  virtue  of 
an  immemorial  custom  within  that  manor,  that  lands 
should  be  so  held.  He  shows  how  such  tenants  may  have 
estates  of  inheritance  by  the  custom,  though  they  have 
no  freehold  at  common  law  (/>) ;  and  describes  the  manner 
in  which  it  is  customary  for  them  to  alienate  their 
holdings  (c).  Littleton,  however,  also  mentions  (d) 
tenure  in  villenage  as  being  most  properly  when  a  villein 
holdeth  of  a  lord,  to  whom  he  is  a  villein,  certain  lands 
according  to  the  custom  of  the  manor,  or  otherwise,  at 
the  will  of  the  lord,  and  to  do  to  his  lord  villein  service, 
as  to  carry  out  the  dung  of  his  lord  and  spread  it  on  the 
lord's  land,  and  such  like.  And  he  says  that  some  free 
men  hold  their  tenements  according  to  the  custom  of 
certain  manors  by  such  services ;  and  their  tenure  is 
also  called  tenure  in  villenage,  and  yet  they  are  not 
villeins  ;  for  no  land  holden  in  villenage,  or  villein  land, 
nor  any  custom  arising  out  of  the  land,  shall  ever  make 
a  free  man  villein.  It  appears  from  this  passage,  that 
in  Littleton's  time  the  word  villanns  or  villei  n  had  almost 
entirely  lost  its  old  meaning  {e),  and  was  generally  u.sed 
to  signify  a  bondman  {J).    It  may  also  be  inferred  from 


(s)  Ante,  pp.  45,  48.  regardant    were    aniiexeil     to     a 

{a,)  Sect.  73.  manor,  and  were  passed  liy  a  eon- 

[b)  Sects.  7*5,  77,  81,  82.  veyanie  tliereof;  for  the  transfer 
{(•)  Sects.  74,  78,  79.  of  villeins  in  <,'ross  a  deed  wa.s 
{d)  Sect.  172.  always  roiuired.      It  may  lie  in- 

(c)  See  ante,  pp.  440,  113.  terestinf,'  to  the  student  of  analy- 
(/)  Littleton  (sects.  181 — 183)  tieal  jurisprudrnco   to  nolo  tiiat 

describes  villeins  as  being  either  a  villein  was  a  jmrelj'  incorporeal    Villein-^  re- 

rcgardant   or  in  gross.     Villeins  hereditament ;     see     Litt.    sects,    ^rdant  or  in 

gross. 
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Littleton's  treatise  that,  in  his  time,  copyhold  tenure 
had  partially,  but  not  altogether,  superseded  tenure  in 
villenage.  AVith  the  extinction  of  personal  hondajire 
after  Littleton's  day(//),  the  term  tenure  in  viUencuic 
seems  to  have  become  obsolete ;  and  the  tenure  itself 
has  survived  only  in  the  form  of  copyhold  tenure. 


Copyhold 
estates. 


Copyholds  of 
inheritance. 


The  estates  for  which  land  may  be  holden  in  copy- 
hold tenure,  and  the  modes  of  alienation  thereof  and 
succession  thereto,  are  the  outgrowth  of  local  customs, 
which  in  many  cases  are  doubtless  of  great  antiquity  (/O. 
In  these  matters  the  law  is  now  determined  by  the 
custom  of  each  particular  manor.  In  those  manors,  in 
which  it  was  the  custom  that  the  heir  of  a  tenant  in 
villenage  should  be  admitted  to  succeed  to  his  ancestor's 
holdings,  the  interest  of  the  copyholders  developed  into 
customary  estates  of  inheritance  analogous  to  freehold 
estates.  Such  estates  descend,  not  to  the  heirs  at 
common  law,  but  to  the  customary  heirs  (?) ;  that  is,  to 
those  relations  of  a  deceased  tenant,  who  by  the  custom 
of  the  manor  have  from  time  immemorial  been  admitted 
to  succeed  to  his  holding  as  his  heirs.  Sometimes  the 
customary  course  of  descent  is  analogous  to  the  course 
of  descent  prescribed  by  law  in  the  case  of  freeholds. 
But  in  many  cases  quite  a  different  course  of  descent  is 
prescribed  by  the  custom  of  the  manor  (A-).  The  memory 
of  the  time  when  the  tenant's  heir  was  admitted  to 
succeed  by  virtue  of  a  custom  only,  and  not  as  of  right, 
is  preserved  by  the  fine,  which  the  lord  is  generally 
entitled  to  exact  on  the  heir's  admission.    And  the  form 


175,  181—185;  Co.  Litt.  121  b; 
P.  &  M.  Hist.  Eug.  Law,  ii.  145, 
146 ;  ante,  p.  410. 

((/)  See  3  Hallam,  Midd.  Ages, 
271 ;  Smyth,  De  RepuhUca 
Augloruni,' 107,  108,  ed.  1583; 
Doctor  &  Student,  Dial.  II.  Chap. 
XVIII. 

(/t)  See   Pollock,    Laud    Laws, 


App.  C.  ;  Elton,  Origins  of  Eng- 
lish History,  Chap.  VIII.  ;  Eltou, 
Custom  and  Tenant  Right,  App. 
D. 

(/)  Doe  d.  Garrod  v.  Garrod, 
2  P..  &  Ad.  87. 

(A)  See  2  Wat.  Cop.  App.  III., 
4th  ed.;  F.e  Smart,  18  Ch.  D. 
165. 
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of  transfer  by  favour  of  the  lord  is  also  preserved  in  the 
mode  of  alienation  of  such  estates ;  for  the  copyholder 
cannot  convey  his  estate  directly  to  another,  but  must 
surreudt'r  his  holding  to  his  lord,  who  will  then  admit 
the  alienee  to  be  his  tenant  at  the  customary  services 
on  payment  of  the  customary  fhie(/). 

In  the  Midland  and  South-Eastern  counties  the  pre-  Copvhoids  for 
vailing  customs  have  admitted  of  copyhold  estates  of  ''^^^'  '^*^- 
inheritance  analogous  to  freehold  estates.  But  in  some 
manors  within  those  counties,  and  in  other  parts  of  the 
country  (;«)  J  the  copyhold  tenant  is  admitted  to  hold  for 
his  own  life  only,  or  for  the  lives  of  himself  and  another 
or  others,  or  for  a  term  of  years  only.  In  such  cases, 
he  may,  l)y  virtue  of  an  immemorial  custom,  have  the 
right  either  to  nominate  his  successor,  or  to  renew  the 
lives  or  the  term  on  payment  of  a  certain  fine :  but 
otherwise  he  will  have  no  right  of  renewal  (//). 

It  was  long  before  the  estates  of  copyholders  were  Prorncss  of 
secured  to  them  by  clearly  defined  rights,  which  could  J^e„\'';yf*^j!'|'\.. 
be  enforced  in  the  King's  Courts  (o),  instead  of  by  holders' 
custom.     In  the  reign  of  Edward  III.  a  case  occurred  "^^  '^^ 
in  which  the  entry  of  a  lord  on  a  tenant  by  copy  of 
Court  roll  was  adjudged  lawful,  because  the  tenant  did 
not  do  his  services,  by  which  he  broke  the  custom  of  the 
manor  {]>).     This  seems  to  show  that  the  lord  could  not, 
at  that  time,  have  ejected  his  tenant  without  cause  ((/). 
In  the  reign  of  Henry  YI.  it  was  said  that  a  tenant  by 
copy  of  Court  roll  should  have  a  remedy  in  Chancery 


(0  Litt.  s.  74:  seeVinograiloli;  Ai.]..    III.;     Kltoii,  Custom   an.l 

Villeiiaf^e  in  Englantl,  371  -sq.  'IViiant  Kif^lit,  pp.  :il,  32,  (53  —  72, 

(w)  Chiefly    in    the    West    of  an.l  A  pp.  C. 

England.  (")  yl»'<\  p.  0  &  n-  ('•)• 

()i)  See  1  Scriv.  Cop.  422— 427,  (/')  V.    15.    42   E.lw.    III.    2.', 

3id  ed. ;  Wat.  Cop.  4th  cd.  Vol.  I.  pi.  !•. 

pp.  62,  n.,  71,  n.,  122,  n.,  372—  (7)  4  licp.  21  h. 
374;    Vol.    II.    p.    211,    n.,    and 


W.ll.P. 


2!> 
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aji;ainst  his  lord  wlio  ousted  liim(r).  And  in  the  reign 
of  Edward  lY.  the  rij^dit  of  the  copyholder  to  enjoy  his 
customary  estate,  us  against  his  lord,  was  struggling 
into  definite  recognition  at  law.  For  Littleton  says  that 
the  lord  cannot  hreak  the  custom,  hy  which  the  copy- 
hold tenant  enjoys  his  estate  (s),  and  may  in  some  case 
he  harred  hy  the  custom  in  an  action  of  trespass  against 
him(0-  AVhile  other  judges  suggested  that  a  copy- 
holder might  have  an  action  of  trespass  against  a  lord 
who  unjustly  deprived  him  of  possession (/O-  These 
opinions  ultimately  prevailed  (x). 

As  against  other  persons  than  the  lord,  the  estate  of 
the  copyholder  seems  to  have  heen  earlier  secured  to  him, 
as  of  rigid.  But  he  was  not  protected  hy  the  King's 
writ,  for  he  could  only  assert  his  rights  in  the  lord's 
Court  by  proceedings  in  the  nature  of  real  actions 
according  to  the  custom  of  the  manor  (//).  And  he 
could  not  appeal  from  the  judgment  of  the  lord  to  the 
King's  Courts  of  law ;  but  his  only  remedy  against 
tlie  false  judgment  of  the  lord  was  in  the  nature  of  a 
]ietition  in  Chancery  (,r).  Copyholders'  rights  were 
finally  secured  in  the  reign  of  Elizabeth,  when  it  was 
decided  («)  that  a  copyholder  might  recover  posses- 
sion of  his  holding,  from  his  lord  as  well  as  from  a 
stranger,  in  an  action  of  ejectment,  which  he  could 
hrinR-  at  common  law.     For  this  action  was  in  form 


(r)  Fitz.  Ahr.  Suh|u,.na,  i-l.  21  ;  Lift.  s.  76  ;  1  Sctiv.  Ccp.  562  sq. 

Aiidreics  v.  nnlsc,  ■!  K.  &  J.  ?92.  ^rd  ed. 

(si  Litt.    ss.  77  (of  wiiicli  tlie  (r)  See    Fitz.    Abr.    iihi   suj).  ; 

Initerliiilf  is  of  doubtful  autlieu-  Y.  U.  14  Heu.  IV.  34,    ]>\.    -31; 

tic.ity),  82— 84,  137.  4    Rep.   30   b;    ratfcshul's   case, 

(/.)  Sect.  82.  4  Yin.  Abr.  385  ;    Edtcards'  case, 

(u)  Y.  B.  7  Edw.  lY.  18.  pi.  16 ;  Lane,  98  ;  Ash  v.   liof/k,  1  Yeni. 

21  Edw.  lY.  80,  pi.  27.  367  ;  Co.  Litt.  60  a  ;  1  Sciiv.  Cop. 

(x)  Co.  Coji.  s.  9 :  Lac.  Use.s  20.  582,  3rd  ed. 

(y)  See  fn//c.]i.  4  45;  13Ric.  II.  (a)  Mdwirlt    v.   Lvtcr,   4    Hop. 

Fitz.  Abr.  Faux  Jmlgment,  ]>!.  7;  26  a ;    see   1  Seriv.  Cop.  553  sq. 

Y.  B.  2  Hen.  lY.  12,  pi.  49;    1  3rd  ed. 
Hen.  Y.  11,  pL  24;  4  Bep.  21  b; 
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iounded  upon  a  lease  for  a  year  made  by  the  copy- 
holder, which  was  good  at  common  hiw,  and  the 
■ejectiiteiU  of  the  lessee  after  entry  {h). 

Copyhold  estates  thus  acquired  the  essential  quality 
■of  ownership  ;  and,  as  we  have  seen,  are  now  included 
in  what  is  called  real  property,  as  well  as  freeholds  (c). 

(b)  Ante,  p.  64,  u.  (y).  (c)  Jn(c,  p.  28. 
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CHAPTEK  I. 


OF    ESTATES    IN    COPYHOLDS. 


Estates  in 
copyholds. 

An  estate 
at  will. 


The  lord  is 
actually 
seised  of  all 


With  regard  to  the  estates  which  may  l)e  holden  ii> 
copyholds,  in  strict  legal  intendment  a  copyholder  can 
have  but  one  estate  ;  and  that  is  an  estate  at  will,  the 
smallest  estate  known  to  the  law,  being  determinable 
at  the  will  of  either  party.  For  though  custom  has 
now  rendered  copyholders  independent  of  the  will  of 
their  lords,  yet  all  copyholds,  properly  so  called,  are 
still  expressly  stated,  in  the  Court  rolls  of  manors,  to 
be  holden  at  the  will  of  the  lord  (a)  ;  and,  more  than 
this,  estates  in  copyholds  are  still  liable  to  some  of 
the  incidents  of  a  mere  estate  at  will.  We  have  seen 
that  in  the  thirteenth  century  the  occupants  of  land 
in  villenage,  however  much  they  may  have  been  pro- 
tected from  disturbance  by  force  of  custom,  were 
regarded  by  the  law  of  the  King's  Court  as  mere  tenants 
at  the  will  of  the  freeholder  of  a  manor,  having  no 
independent  right  of  their  own  to  the  possession  of 
their  holdings  ;  and  further  that  it  was  considered  that 
the  lord  was  seised  in  his  demesne  of  all  land  occupied 
by  his  tenants  in  villenage  (?>).  In  other  words,  the 
lands  held  by  such  tenants,  who  afterwards  came  to  be 
called  copyholders,  still  remained  part  andparcelof  the 
lord's  manor  ;  and  the  freehold  of  these  lands  still  con- 
tinued vested  in  the  lord.  x\nd  this  is  the  case  at  the 
present  day  with  regard  to  all  copyholds.  The  lord  of 
the  manor  is  actually  seised  of  all  the  lands  in  the 


(a)  1    Watk.    Cop.    44,   i->  ;    1 
Seriv.  Cop.  605. 


(i)  Ante,  p.  444. 
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possession  of  his  copyhold  tenants  (r).  He  has  not  a  the  copyhold 
mere  incorporeal  seignory  over  these  as  he  has  over  his  ^^"'^'^  !^^  '"** 
freehold  tenants,  or  those  who  hold  of  him  lands,  once 
part  of  the  manor,  but  which  were  anciently  granted  to 
he  held  for  estates  in  fee  simple  by  free  tenure  (d) .  Of 
all  the  coi)yholds  he  is  the  feudal  possessor  ;  and  the 
seisin  he  thus  has  is  not  without  its  substantial  advan- 
tages. The  lord  having  a  legal  estate  in  fee  simple  in 
the  copyhold  lands,  possesses  all  the  rights  incident  to 
such  an  estate  (f),  controlled  onlyb}^  the  custom  of  the 
manor,  which  is  now  the  tenant's  safeguard.  Thus  he  The  loi-.i  has  a 

possesses  a  right  to  all  viiiies  and  niiuerals  under  the  ''gjit  to  mmes 

T        .  .  «i"^  timber, 

lands  (_/'),  and  also  to  all  timber  growing  on  the  surface, 

even  though  planted  by  the  tenant  (^).     These  rights, 

however,  are  somewhat  interfered  with  b}-  the  rights 

which  custom  has  given  to  the  copyhold  tenants  ;  for 

the  lord  cannot  come  upon  the  lands  to  open  his  mines, 

or  to  cut  his  timber,  without  the  cop3-holder's  leave. 

And  hence  it  is  that  timber  is  so  seldom  to  be  seen 

u})on  lands  subject  to  copyhold  tenure  (//).     Again,  if  a 

copyholder  should  grant  a  lease  of  his  copyhold  lands,   Lciise  of 

heyond  the  term  of  a  3'ear,  without  his  lord's  consent,   ^"^^lO'l'-'l-'s- 

such  a  lease  would  be  a  cause  of  forfeiture  to  the  lord, 

unless  it  were  authorized  b}^  a  special  custom  of  the 

manor  (i).     For  such  an  act  would  be  imposing  on  the 

lord  a  tenant  of  his  own  lands,  without  the  authority  of 

custom ;  and  custom  alone  is  the  life  of  all  copyhold 

assurances  (/r) .     Soa  co])yholder  must  not  connnit  any 

(<■)  AVatk.     Descents,     [>l    (fiit,  on  free  l;iiiil.''     It  is  (•t'rtaiu  tliat 

4tli  (id.).  in  Sussex   ami   in  otlicr   parts  of 

{(/)  ^intr,  ](.  411.  England  {\u-  lK)niMlaiies  of  eopy- 

(t)  A7Ue,  ]t.  64.  holds  may  he  traced  by  the  entifo 

(/)   1  AValk.  Cop.  ;533;  1  Sciiv.  absence  of  trees  on  one  side  of  ii 

Cop.     25,     .OOS.     See    Jiousrr    v.  line,  and  their  lu.xuriant  growth 

Marlcan,   2  De   G.  F.  &  J.  41.'>  ;  on   tlie  other:  3rd   Hep.   of    lieal 

Eunilcy  v.    (IraaviHc,   3    C'h.   1).  Trojiertv  ( 'ommi>sioners,  p.  \l>. 

«2tj.  (i)  1  Walk.  Cop.  327  :  1  Scriv. 

(v)  1  Walk.  Cop.  332  ;  1  Scriv.  Cop.    .''.•14  ;    Doe   d.    ItMmwn    V. 

Cop.  491*.  Jloiisfichl,  (>  g.  n.   A\i2. 

(Ii)  There  is  aconnnoii  iM'overb,  (Z)   I>y   tlie  liience   of  1. is  lord 

"  The  oak  scorns  to  grow  except  a  copyholder  may  grant  a   lease 
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Waste.  waste  either  voluntary,  l)y  opening  mines,  cutting  down 

timber  or  pulling  down  buildings,  or  permissive,  by 
neglecting  to  repair.  For  the  land,  with  all  that  is- 
under  it  or  on  it,  belongs  to  the  lord  :  the  tenant  has- 
nothing  but  a  customary  right  to  enjoy  the  occupation  ; 
and  if  he  should  in  any  way  exceed  this  right,  a  cause  of 
forfeiture  to  his  lord  would  at  once  accrue  (/).  Copy- 
holders are  thus  placed  in  a  far  less  advantageous 
position  than  freeholders  as  regards  the  right  of  free 
enjoyment  {m). 


Custom  my 
freeholds. 


The  freehold 
is  in  the  lonl. 


A  peculiar  species  of  copyhold  tenure  prevails  in  the 
north  of  England,  and  is  to  be  found  also  in  other 
parts  of  the  kingdom,  particularly  within  manors  of 
the  tenure  of  ancient  demesne  (n)  ;  namely,  a  tenure  by 
copy  of  Court  roll,  but  not  expressed  to  be  at  the  will  of 
the  lord.  The  lands  held  by  this  tenure  are  denominated 
customary  freeholds.  This  tenure  has  been  the  subject 
of  a  great  deal  of  learned  discussion  (o) ;  but  the  Courts 
of  law  have  now  decided  that  as  to  these  lands,  as  well 
as  pure  copyholds,  the  freehold  is  in  the  lord,  and  not 
in  the  tenant  (p).     Customary  freeholds  afford  another 


Lease  of  for   any  term   warranted   by  the 

co|)yholds  licence.     Such  a  lease  takes  effect 

by  licence  of      at  coninion  law  out  of  the  seisin 
the  lord.  of  the  freeholder  of  the  manor, 

who  cannot,  therefore,  authorize 
a  longer  lease  than  is  warranted 
by  his  own  estate  in  the  manor, 
or  some  power  given  to  him  by 
a  settlement  or  by  statute.  By 
the  Settled  Land  Act,  1882  (stat. 
45  &  46  Vict.  c.  38,  s.  14),  a  tenant 
for  life  under  a  settlement  niay 
grant  to  a  tenant  of  copyhold  or 
customary  land,  parcel  of  a  manor 
comprised  in  the  settlement,  a 
licence  to  make  any  such  lease 
of  that  land,  or  of  a  specified 
part  tliereof,  as  the  tenant  for 
life  is  by  this  Act  empowered 
to  make  of  freehold  land  (^ante, 
p.  119).  By  the  Copyhold  Act, 
1894,  a  lord  may,  notwith- 
standing   any    custom     to    the 


contrary,  give  a  licence  to  a 
tenant  to  alienate  his  ancient 
copyhold  tenement,  or  any  });iit 
thereof,  by  devise,  sale,  exchange 
or  mortgage  ;  stat.  57  &  58  Vict, 
c.  46,  s.  '86. 

(0  1  AVatk.  Cop.  331  ;  1  Scriv. 
Cop.  526.  See  l)oc  d.  Grubh  v. 
Earl  of  Burlington,  5  B.  &  Ad. 
507  ;  BlacJcmorc  v.  White,  1899, 
1  Q.  B.  293  ;  Galhraithx.  PoyntoHy 
1905,  2  K.  B.  258. 

(m)  Ante,  pp.  2,  79. 

(h)  Britt.  164  b,  165  a.  See 
ante,  p.  60. 

(o)  2  Scriv.  Cop.  665. 

( }))  Stephenson  v.  Hill,  3  Buri'. 
1273  ;  Burrell  v.  Bodd,  3  Bos.  k. 
Pul.  378  ;  Doe  d.  Jleai/  v.  Hunt- 
ington, 4  East,  271 ;  Doc  d.  Cook 
V.  Danvers,  7  East,  299  ;  Thomp- 
son V.  Hardinge,  1  C.  B.  940. 
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instance  of  the  classifying  action  of  a  general  law  imposed 
on  tenures  of  different  origin  and  history  (q) .  On  manors 
of  ancient  demesne,  customary  tenants,  who  have  not  the 
freehold,  appear  to  he  the  successors  of  former  tenants 
in  pure  villenage;  a  class  found  on  the  ancient  demesne 
of  the  Crown,  as  well  as  those  who  hold  by  the  privileged 
villein  tenure  called  viUannni  socaninm  (/•).  The  tenures 
of  the  North  have  a  history  of  their  own  («)•  And  the 
so-called  customary  freeholders  of  the  Northern  counties 
appear  to  be  the  successors  of  those  who,  l)efore  the 
union  of  England  and  Scothmd,  held  land  by  doing 
services  for  the  protection  of  the  border  (/),  and  to 
whom  long  custom  had  secured  an  acknowledged  tenant- 
right  in  their  holdings  (^O-  On  lands  held  l)y  copy  of 
Court  roll,  though  not  expressly  at  the  will  of  the 
lord,  the  right  to  mines  and  timber  belongs  to  the  lord 
in  the  same  manner  as  on  other  copyhold  lands  (./). 
Neither  can  the  tenants  generally  grant  leases  without 
the  lord's  consent  (//).  The  lands  are,  moreover,  said 
to  be  parcel  of  the  manors  of  which  they  are  held, 
denoting  that  in  law  they  belong,  like  other  copyholds, 
to  the  lord  of  the  manor,  and  arc  not  merely  //'/'/  <>/' 
him,  like  the  estates  of  the  freeholders  {z).  in  law, 
therefore,  the  estates  of  these  tenants  cannot,  in  respect 
of  their  lords,  be  regarded  as  any  other  than  estates  at 


((/)  An/c,  |i[).  1'),  44,  52.  0^2  :  Miiiniiii,L;'.s   Kxcli.    rniiiicf, 

(r)  Ante,  \>y.  Gl  k  n.  (i),  444  ;  359,   3ti3,   2iid  t-ii.  :  anl   Ki'i).  of 

Biiict.  to.  7,  209  a  ;  Britt.  liv.  ;?,  lieul  Projifitv  Coiniiii.ssioners,  p. 

ch.  2.  §§  11,   12;  F.    N.    15.  12,  20:   Kltoii,    Ciistoin    luiil  Ti-iiiint 

14  ;    Viiiogiadoir,    Vill.    in  Eng.  Kiglit,  32  w/.  and  Ajip.  K. 
112—122.  (r)  3    I'.iiiT.    l-'77,    tti'iunid.) : 

(.s)    Sec      I\l:iillaii(l,       Xiiltliuiil-  />iir     d.     /.'•'/(/    v.     J/uii/iii</t(>ii,     [ 

hiian    Tciiuiu.s,     Kii^'.     Hist.    Ku-  East, 271, 273  ;  7/c((i/»  v.  yiVu(7//(.«f, 

view,  V.  625.  7  Kast,  409,    8  H.   K.  652  :  />iike 

(t)  See       Nieliolson's       liordur  of  I'urtland  v.    /////,  L.  K.  2  Kij. 

Law.s,  xx.xiii.  aiitl  A])]).   No.  3.  765. 

(j()  Co.  Cop.  .s.  32  ;  Moore,  5«8  ;  (//)/•'"<•    v.     Dtunrr.t,    7    East, 

Chuvipian    v.    Alkimon,    3    Kel).  20S»,  3(il,  314. 
yo  ;   Duke  of  Suinerscl  v.  Framr,  {:)  JSiirnll  v.    IhM,    3    I'.os.  k 

Still.    654,   657  ;   Due  d.  Ilmij  v.  \\\\.  378,   381  ;  Doc  v.    />./,..■,,.«, 

Htnituujtvn,  4   East,  288  ;   Bruiru  J  East,  320    321. 
V.  Huu'Uiis,  7    Kast,  409,  8  K.  R. 
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Freehold  in 
the  tenant. 


\vill,  thou^li  this  is  not  now  actually  expressed.  If 
there  sliould  l)e  any  customary  freeholds  in  which  the 
al)Ove  characteiustics,  or  most  of  them,  do  not  exist, 
such  ma}'  with  good  reason  l)e  regarded  as  the  actual 
freehold  estates  of  the  tenants.  The  tenants  would 
then  possess  the  rights  of  other  freeholders  in  fee 
simple,  subject  only  to  a  customary  mode  of  alienation. 
That  such  a  state  of  things  may,  and  in  some  cases 
does,  exist,  is  the  opinion  of  some  very  eminent 
lawyers  (a).  But  a  recurrence  to  first  principles  seems 
to  show  that  the  question,  whether  the  freehold  is  in 
the  lord  or  in  the  tenant,  is  to  be  answered,  not  by  an 
appeal  to  learned  dicta  or  conflicting  decisions,  but  by 
ascertaining  in  each  case  whether  the  well-known  rights 
of  freeholders,  such  as  to  cut  timber  and  dig  mines,  are 
vested  in  the  lord  or  in  the  tenant. 


Copyholders, 
when  ad- 
mitted, in 
a  similar 
position  to 
h-eeholders 
having  the 
seisin. 


It  appears  then,  that  with  regard  to  the  lord,  a  copj'- 
holder  is  only  a  tenant  at  will.  But  a  copyholder,  who 
has  been  admitted  tenant  on  the  Court  rolls  of  a  manor, 
stands,  with  respect  to  other  copj'holders,  in  a  similar 
position  to  a  freeholder  who  has  the  seisin.  The  legal 
estate  in  the  copyholds  is  said  to  be  i)i  such  a  person  in 
the  same  manner  as  the  legal  estate  of  freeholds  belongs 
to  the  person  who  is  seised.  The  necessary  changes 
which  are  constantly  occurring  of  the  persons  who  from 
time  to  time  are  tenants  on  the  rolls,  form  occasionally 
a  source  of  considerable  profit  to  the  lords.     For  b}-  the 


(a)  Sir  Edward  Coke,  Co.  Litt. 
59  \)  ;  Co.  Cop.  sect.  32,  Tiacts, 
1>.  58  ;  Sir  ilatthew  Hale,  Co. 
Litt.  59  b,  n.  (1)  ;  Sir  "W.  Black- 
stone,  Considerations  on  the 
Question,  kc.  ;  Sir  John  Leach, 
Bingham  v.  IVoodqatc,  1  Riiss. 
&  My.  3-2, 1  Tandyn,  183.  Tene- 
ments within  the  limits  of  the 
ancient  borough  of  Kirby-in- 
Kendal,  in  Westmoreland,  appear 
to  he  an  instance  ;  Biisher,  app., 
ThuiMpsson,  resp.,  4  C.  B.  48.    The 


freehold  is  in  the  tenants,  and 
the  customary  mode  of  convey- 
ance has  always  been  by  deed  of 
grant,  or  bargain  and  sale  with- 
out livery  of  seisin,  lease  for  a 
year,  or  inrohnent.  Some  of  the 
judges,  however,  seemed  to  doubt 
the  validity  of  such  a  custom. 
See  also  Perryman's  case,  5  Rep. 
84  :  Passingham,  app.,  Pitty, 
resp.,  17  C.  B.  299  :  Wadmore  v. 
Toller.  6  Times  L.  R.  58. 
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customs  of  manors,  on  every  change  of  tenancy,  wliether 

by  death  or  alienation,  lines  of  more  or  less  amount   i'">es. 

become  payable  to  the  lord.     By  the  customs  of  some 

manors  the  fine  payable  was  anciently  arbitrary ;  but 

in  modern  times,  fines,  even  when  arbitrary  by  custom, 

are  in  general  restrained  to  two  years'  improved  value 

of  the  land  after  deducting  quit-rents  (h).   Occasionally 

a  fine  is  due  on  the  change  of  the  lord  ;  but,  in  this  case, 

the  change  must  be  by  the  act  of  God  and  not  l)y  any 

act  of  the  party  (r).     The  tenants  on  the  rolls,  when   Customary 

^         "^  estates  iiiialo- 

once  admitted,  hold  customary  estates  analogous  to  the  <rous  to 
estates  which  may  be  holden  in  freeholds  (^/).  These  f 'behold. 
-estates  of  copyholders  are  only  qu((sl  freeholds  ;  but  as 
nearly  as  the  rights  of  the  lord  and  the  custom  of  each 
manor  will  allow,  such  estates  possess  the  same  incidents 
as  the  freehold  estates  of  which  we  have  already  spoken. 
Thus  there  may  be  copyhold  estates  in  fee  simple,  in  Ksiate  for 
tail,  or  for  life  only;  and  some  manors  admit  of  no  other 
than  life  estates,  the  lives  being  continually  renewed  as 
they  drop  0').  And  in  those  manors  in  which  estates  of 
inheritance  are  allowed,  a  grant  toamansimply,  witliout 
expressly  extending  the  benefit  thereof  to  his  heirs,  will 
confer  only  a  customary  estate  for  his  life  (,/").  ]3ut,  as 
the  customs  of  manors  are  very  various,  in  some  manors 
the  words  "  to  him  and  his,"  or  "  to  him  and  his 
assigns,"  or  "to  him  and  his  sequels  in  right. ""  will 
<3reate  a  customary  estate  in  fee  simple,  although  the 
word  Iteirs  (or  the  words  /;/  /('<•  simple  after  tin;  year 
1881)  may  not  be  used  (//). 

The  same  free  and  ample  power  of  alienation,  which    Kstai.-  m  i.c- 
belongs  to  an  estate  in  fee  simple  in  freehold  lands,  apper- 
tains also  to  the  like  estate  in  copyholds.     The  liberty 

{h)  1   Scriv.  Cop.   384.     A  line  (c)  1  Walk.  Cop.  285. 

^ibitraiy,  not  so  restrained,  may  (</)  Sec  <iiift;  p.  448. 

be  payable  by  custom  wliere  the  (e)  See  nnfc,  ji.  44JI. 

Jidmittiiiiee  confers  tlie  right  to  be  (/)  Co.  Coj).  s.  4;',  Tr.  p.  114. 

admitt.'d  to  otlier  j.roperty  at  a  See  a«/«',  pp.  110.  14(i,  1^2.  202. 
nominal  or  verv  small  line  ;  .-/.-r/.  {</)  \     Walk.     Cop.     lOU  ;    see 

V.  iiundovcr,  1904, 1  K.  B.  689,  697.  ontc,  pp.  1 46,  202. 
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of  alienation  inter  rivo.H  appears,  as  to  copyholds,  to  have 
had  little,  if  any,  precedence,  in  point  of  time,  over  the 
liberty  of  alienation  hy  will.  Both  were,  no  douht,  at 
first  secured  merely  by  local  custom,  which  subsequently 
ripened  into  a  rij^ht  (//). 


Estate  tail  in 
copyholds. 


The  Statute 
De  du?iis. 


An  estate  tail  in  copyholds  stands  upon  a  peculiar 
footing,  and  has  a  history  of  its  own,  which  we  shall  now 
endeavour  to  give(/).  This  estate,  it  will  be  remem- 
bered, is  an  estate  given  to  a  man  and  the  heirs  of  hi& 
body.  With  regard  to  freeholds,  we  have  seen  that,  in 
an  early  period  of  our  history,  a  right  of  alienation 
appears  gradually  to  have  grown  up,  empowering  every 
freeholder,  to  whose  estate  there  was  an  expectant  heir, 
to  disinherit  such  heir,  by  gift  or  sale  of  the  lands.  A 
man,  to  whom  lands  had  been  granted  to  hold  to  him  and 
the  heirs  of  his  hody,  was  accordingly  enabled  to  alien 
the  moment  a  child  or  expectant  heir  of  his  body  was  born 
to  him;  and  this  right  of  alienation  at  last  extended  to  the 
possibility  of  reverter  belonging  to  the  lord,  as  well  as 
to  the  expectancy  of  the  heir  (A) ;  till  at  length  it  was 
so  well  established  as  to  require  an  Act  of  Parliament 
for  its  abolition.  The  Statute  De  iloins{l)  accordingly 
i-estrained  all  alienation  by  tenants  of  lands  which  had 
been  granted  to  themselves  and  the  heirs  of  their  bodies ; 
so  that  the  lands  might  not  fail  to  descend  to  their  issue 
after  their  death,  or  to  revert  to  the  donors  or  their  heirs 
if  issueshould  fail.  This  statute  was  passed  avowedly  to 
restrain  that  right  of  alienation,  of  the  prior  existence  of 
which  the  statute  itself  is  the  best  proof.  And  this  right, 
in  respect  of  fee  simple  estates,  was  soon  afterwards 
acknowledged  and  confirmed  by  the  Statute  of  Quia 


{h)  Litt.  ss.  73—84  ;  Co.  Litt. 
59  ;  1  Scriv.  Cop.  151,  175,  17(5, 
264,  349  :  Vinoi^radott",  Vill.  in 
Eng.  166.  17-i,  173,  371—378. 

(i)  The  attempt  here  made  to 
explain  the  suhject  is  grounded 
on  the  autiiorities  and  reasoninj^ 


of  ]Mr.  Serj.  Scriven  (1  Scriv.  Cop. 
67  sq.).  JMr.  Watkins  sets  out 
with  rif^ht  pi-iuciples,  but  seems- 
strangely  to  Btund)le  on  the  wrong 
conclusion  (1  Watk.  Cop.  chap.  4). 

(/.)  Atite.i^ix  91,  92. 

(/)  13  Edw.  I.  c.  1  ;  ante.  p.  93. 
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eiiipton's  (in).     But  duriiif<  all  this  period,  tenants  in   Tenants  in 
villenage  were  in  a  very  different  state  from  the  free-  ancienHy  in  :> 
holders,  who  were  the  obiects  of  the  ahove  statutes  (n).  very  different 

•*  ^  state  from 

Tenants  in  villenage  were  generally  hound  to  lal)our  on  frcohol.lers. 

their  lord's  demesne,  as  the  condition  of  remaining  in 
the  occupation  of  their  holdings  ;  and  they  were  often  in 
a  state  of  personal  bondage  {<>).  Copyhold  estates,  how- 
ever customary,  were  not  fully  recognized  as  rights, 
when  the  right  of  alienation  was  established  in  the  case 
of  freeholds  (p).  The  right  of  an  ancestor  to  bind  his 
heir  (q),  with  which  right,  as  we  have  seen  (r),  the  power 
to  alienate  freeholds  commenced,  never  belonged  to  a 
copyholder  («).  And,  until  the  year  1833,  copyhold 
lands  in  fee  simple  descended  to  the  customary  heir, 
quite  unaffected  by  any  bond  debts  of  his  ancestor  by 
which  the  heir  of  his  freehold  estates  might  have  been 
bound  (0-  It  would  be  absurd,  therefore,  to  suppose 
that  the  right  of  alienation  of  copyhold  estates  arose 
in  connexion  with  the  right  of  freeholders.  The  two 
classes  were  then  quite  distinct.  The  one  were  poor 
and  neglected,  the  other  powerful  and  consequently  pro- 
tected {it).  The  one  were  considered  to  hold  their  tene- 
ments at  the  will  of  their  lords ;  the  other  maintained 
a  right  of  alienation  in  spite  of  them.  The  one  had 
no  other  security  than  was  afforded   by  the  force  of 


(vi)  18  P:d\v.  I.  c.  1. 

00  See  aiik;  up.  40,  41,  442— 
448.  lu  the  preamble  of  tlie 
Statute  Dc  donis,  tlie  tenants  are 
spoken  of  as  f<:offiicx,  and  as  able 
by  deed  awl  feoff  in  cut  to  l>ar  tlu'ir 
donors,  showing  that  freeholib'rs 
only  were  intended.  And  in  the 
.statute  of  (liiia  cm/dores  freemen 
are  expressly  mentioned. 

(o)  See  ante,  pp.  442 — 448. 

(p)  See  ante,  p.  443. 

Iq)  Ante,  ]).  273. 

(7')  Ante,  pp.  (17— <)9. 

(s)  Eijlct  V.  Lane  and  Vers, 
Cro.  Eliz.  380. 

(0  4  Uej).   22  a. 


(«)  The  famous  provision  of 
JIagna  Cliarta,  e.  29,^"  Nulhis 
librr  homo  capiatur  vel  imjiriso- 
netur  aut  ilissesiatur  ile  ali<|U(> 
libero  tenemento  suo,  &e. ,  nisi 
per  legale  judicium  pariuni 
suoium  vel  per  legem  terne. 
XuUi  vendemus,  nnlli  negabiinns, 
aut  dilferemus  rectum  vel  jii.s- 
tieiam,"  —  whatever  classes  of 
persons  it  may  have  been  subse- 
(juentiy  construed  to  include — 
])lainly  points  to  a  distiuctiou 
then  existing  between  free  and 
not  free.  Why  else  should  tho 
word  liber  have  been  used  at  «U  f 
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local   custom ;  the  other  could  appeal  to  the  laws  of 
the  realm. 


As  to  mauors 
where  there 
is  no  custom 
to  entail. 


Alienation 
was  anciently 
allowed. 


Now,  with  regard  to  an  estate  given  to  a  copyholder 
and  the  heirs  of  his  hody,  the  lords  of  different  manors 
appear  to  have  acted  differentl}', — some  of  them  per- 
mitting alienation  on  issue  heing  horn,  and  others  for- 
bidding it  altogether.  And  from  this  difference  appears 
to  have  arisen  the  division  of  manors,  in  regard  to 
estates  tail,  into  two  classes,  namely,  those  in  which 
there  is  no  custom  to  entail,  and  those  in  which  such  a 
custom  exists.  In  manors  in  which  there  is  no  custom 
to  entail,  a  gift  of  copyholds,  to  a  man  and  the  heirs 
of  his  body,  will  give  him  an  estate  analogous  to  the 
fee  simple  conditional  which  a  freeholder  would  have 
acquired  under  such  a  gift  before  the  passing  of  the 
Statute  !>('  donis  (x).  Before  he  has  issue,  he  will  not 
be  able  to  alien ;  but  after  issue  are  born  to  him,  he 
may  alienate  at  his  pleasure  0/).  In  this  case  the  right 
of  alienation  appears  to  be  of  a  ver}"  ancient  origin, 
having  arisen  from  the  liberality  of  the  lord  mpermitting 
his  tenants  to  stand  on  the  same  footing  in  this  respect 
as  freeholders  then  stood. 


When  aliena- 
tion was 
not  allowed. 


A  custom  to 
entail  was 
established. 


But,  as  to  those  manors  in  which  the  alienation  of  the 
estate  in  question  was  not  allowed,  the  history  appears 
somewhat  different.  The  estate,  being  inalienalile, 
descended,  of  course,  from  father  to  son,  according  to 
the  customary  line  of  descent.  A  perpetual  entail  was 
thus  set  up,  and  a  custom  to  entail  established  in  the 
manor.  But  in  process  of  time  the  original  strictness 
of  the  lord  defeated  his  own  end.  For  the  evils  of  such 
an  entail,  which  had  been  felt  as  to  freeholds  after  the 
passing  of  the  Statute  De  do)iis  (^),  became  felt  also  as 


(x)  Ante,  pp.  90,  91  ;  Doe  d. 
Blenard  v.  Shupscn,  4  New  C;ises, 
333,  3  j\Ian.  &  Gr.  929;  Pcmherton 
V.  Barnes,  1899,  1  Ch.  544. 


(?/)  I>oc  il.  Spencer  v.  Clark,  5 
B.  &  A.  4o8.  24  R.  R.  4f.7. 
(z)  Ante,  p.  93. 
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to  copyholds  (a).  And,  as  the  copyholder  advanced  in 
importance,  different  devices  were  resorted  to  for  the 
purpose  of  effecting-  a  har  to  the  entail ;  and  in  different 
manors,  different  means  were  held  sufticient  for  this 
purpose.  In  some,  a  customary  recovery  was  suffered,  Customaiy 
in  analogy  to  the  common  recover3^  hy  which  an  entail  "^  "vci\. 
of  freeholds  had  been  cut  off  (h).  In  others,  the  same 
effect  was  produced  by  a  preconcerted  forfeiture  of  the  Foifoiture 
lands  by  the  tenant,  followed  l)y  a  re-grant  from  the  lord  '""  '^-J^'-'^'i'^- 
of  an  estate  in  fee  simple.  And  in  others,  a  conve3'ance 
by  surrender,  the  ordinary  means,  became  sufficient  for 
the  purpose  ;  and  the  presumption  was,  that  a  surrender 
would  bar  the  estate  tail  until  a  contrary  custom  was 
shown  (c).  Thus  it  happened  that  in  all  manors,  in 
which  there  existed  a  custom  to  entail,  a  right  grew  up, 
empowering  the  tenant  in  tail,  by  some  means  or  other, 
at  once  to  alienate  the  lands.  He  thus  ultimately 
became  placed  in  a  better  position  than  tlie  tenant  to 
him  and  the  heirs  of  his  l)ody  in  a  manor  where  aliena- 
tion was  originally  permitted.  For,  such  a  tenant  can 
now  only  alienate  after  he  has  had  issue.  But  a  tenant 
in  tail,  where  the  custom  to  entail  exists,  need  not  wait 
for  any  issue,  but  may  at  once  destroy  the  fetters  by 
which  his  estate  has  been  attempted  to  be  bound. 

The  Fines  and  Uecoveries  Act,  188B  (d),  contains 
provisions  applicable  to  entails  of  copyholds  as  well 
as  of  freeholds.  Instead  of  the  cumbrous  machinery  Entails  m.w 
of  a  customary  recovery  or  of  a  forfeiture  and  re-grant,  sun'oiuk'r. 
it  substitutes,  in  ever}*  case,  a  simple  conveyance  by 
surrender  (<.'),  the  ordinary  means  for  conveying  a 
customary  estate  in  fee  simple.  When  the  estate  tail 
is  in  remainder,  the  necessary  consent  of  the  pro- 
tector (/)  may  be  given,  either  by  deed,  to  be  entered 

(a)  1  Sctriv.  Coj).  70.  nii/r,  p.  98. 

(/')  A7ih\  \K  9;"..  {c}  Sect.  f.O. 

((•)  (r'no/dv.    iriuir,  Kav.  08:1  (/')  Scu  aw/r,  \k  lO'J. 

{d)  Stilt.  3  k  \  Will.  IV.  C.74, 
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on  the  Court  rolls  of  the  manor  (//),  or  by  the  con- 
cin-rence  of  the  protector  in  the  surrender,  in  whicli 
case  the  memorandum  or  entry  of  the  surrender  must 
expressly  state  that  such  consent  hasl)een  given  (//). 

Esiate;w?'  It  will  he  remembered  that,  anciently,  if  A.,  a  free- 

hrjopyholds.  liolder  for  life,  granted  his  land  to  B.  simply,  without 
mentioning  his  heirs,  and  B.  died  first,  the  first  person 
who  entered  after  the  decease  of  B.  might  lawf ull}^  hold 
the  lands  during  the  residue  of  the  life  of  A.  (/).  And 
this  general  occupancy  was  abolished  by  the  Statute  of 
Frauds.  But  copyhold  lands  were  never  subject  to  any 
such  law  (/i).  For  the  seisin  or  feudal  possession  of  all 
such  lands  belongs,  as  we  have  seen  (/),  to  the  lord  of 
the  manor,  subject  to  the  customar}-  rights  of  occupation 
belonging  to  his  tenants.  In  the  case  of  copyholds, 
therefore,  the  lord  of  the  manor  after  the  decease  of  B. 
would,  until  lately,  have  been  entitled  to  hold  the  lands 
during  the  residue  of  A.'s  life  ;  and  the  Statute  of 
Frauds  had  no  application  to  such  a  case  (in).  But 
now,  b}^  the  Wills  Act  of  1837  (ii),  the  testamentary 
power  is  extended  to  copyhold  or  customary  estates  j>/n- 
uiitrc  vie  (n) ;  and  the  same  provision,  as  to  the  appli- 
cation of  the  estate  by  the  executors  or  administrators 
of  the  grantee,  as  is  contained  with  reference  to  free- 
holds (j)),  is  extended  also  to  customarj^  and  copyhold 
estates  (q).  The  grant  of  an  estate  jj»r  autre  vie  in 
copyholds  may,  however,  be  extended,  b}' express  words, 
to  the  heirs  of  the  grantee  (r).  And  in  this  event  the 
heir  will,  in  case  of  intestacy,  be  entitled  to  hold  during 
the  residue  of  the  life  of  the  cestui  que  vie,  subject  to 

{(f)  Sect.  51.  («)  Stat.  7  Will.  IV.  &  1  Vict. 

(h)  Sect.  52.  c.  26. 

(i)  Ante,  \>.  130.  (o)  Sect.  3. 

(k)  Doc  d.  Foster  v.  SaM,  4  V,.  Ip)  Ante,  p.  131. 

&  C.  706,  7  Dow.  &  Rvl.  190.  (</)  Sect.  6. 

(I)  Ante,  ].]).  4.-)2,  453.  {r)  1   Scriv.  Cop.  64  ;  1  Watk. 

(m)  1  Scriv.  Co(..   63,    IDS  ;  1        Cop.  303. 
AVatk.  Cop.  302. 
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the  debts  of  his  ancestor  the  grantee  {s).  As  we  shall 
see  (0,  all  legal  estates  in  copyholds  remain  unaffected 
by  the  provisions  of  the  Land  Transfer  Act,  1897, 
under  which  real  estate  now  devolves  upon  the  personal 
representatives. 

Until  the  ,year  1833,  copyhold  lands  were  not  liable  Alienation 
to  be  taken  to  satisfy  the  tenant's  debts  (a),  except  in  f'^'' ^'^bt. 
the  event  of  his  bankruptcy,  to  which  traders  only 
were  then  liable  (.r).  And  the  Crown  had  no  further 
privilege  than  any  other  creditor  (//).  But  in  1833 
customaryhold  and  copyhold  estates  in  fee  simple  were 
made  assets  for  the  payment  of  all  the  debts  of  the 
deceased  tenant,  as  well  as  his  freeholds  (z).  Still 
copyholds  couldnot  be  takenin  execution  of  a  judgment 
against  the  tenant  until  1838;  when  the  Judgments 
Act  of  that  year  enabled  the  sheriff"  to  deliver  execu- 
tion, under  the  writ  of  clojii,  of  lands  of  copyhold  or 
customary  tenure,  as  well  as  of  freeliold  lands  {a).  By 
the  same  Act  judgments  were  made  a  charge  on  the 
debtor's  lands  of  copyhold  or  customary  tenure  {h)  ; 
though  not  as  against  purchasers,  unless  duly  regis- 
tered (c).  But  purchasers  of  copyholds,  without  notice 
of  any  judgment  affecting  them,  were  protected 
by  the  clause  in  a  subsequent  Act  {<l),  providing 
that,  as  to  purchasers  without  notice,  no  judgment 
shall  bind  any  lands  otherwise  than  it  would  have 
bound  such  purchasers  under  the  old  law.  And  the 
Acts  of   18G0,  18G1,   1888,   and   1900,   which   fm-ther 

(s)  Stnt.  7  Will.  W .  k   1  A'itit.  Act,   copyliolils   were  not   assets 

c.  26,  s.  6.  v.vQW    for    jmyiiient    of  debts,  in 

(/)  Poxt,  p.  464.  wliicli    the    lieir    was    e.xjiresslv 

('0  4  Kcp.  22  a;  1  Watk.  Cop.  l)onn(l  :  4  Kep.  '_'2  a. 

ISO  ;  1  Scriv.  Cop.  60.  (</)  Stat.   1  k  '1   Viet.  e.    110, 

{x)  Ante,  i)p.  28,  n.  (f),  272.  s.  11  ;  aiUe,  p.  264. 

(y)  Owen,  37  ;  7  Mod.  38,  ease  (b)  Sect.  13. 

4"^  :  11.  V.  Budd,  Parker,  192,19.'');  (c)  Anh\  y\u  261,  26.';. 

Manning'.s    Exchecjuer    Practice,  ((/)  Stat.  2  i  .'i  Viet.  c.  1 1.  s. .''., 

Ai,  2nd  cd.                                  '  now  repealed  by  tin- Land  Cliarjjes 

[x)  Stat.  3&  4  Will.  IV.  0.  104;  Act,  1900  ;  ante,  p.  26;'). 
ati'c,  lip.  275,  409.     Ik-lorc  this 


464- 


OF    COPYHOLDS. 


Bankruptcy. 

Trustee  for 
creditors 
need  not  be 
admitted. 


Kstates  tail. 


reduced  the  lien  of  judgments,  and  of  which  an  account 
has  been  given  in  the  chapter  on  Creditors'  Plights, 
have  all  applied  to  copyholds  as  well  as  freeholds  (<?), 
Copyholds  now  vest  in  the  trustee  for  the  creditors  on 
the  bankruptcy  of  the  tenant  (./').  But  where  an}' part 
of  the  property  of  the  bankrupt  is  of  copyliold  or 
customary  tenure,  or  is  any  like  property  passing  by 
surrender  and  admittance  or  in  any  similar  manner^ 
the  trustee  is  not  compellable  to  be  admitted  to  the 
property,  but  may  deal  with  the  same  in  the  same 
manner  as  if  it  had  been  capable  of  being  and  had 
been  duly  surrendered  or  otherwise  conveyed  to  such 
uses  as  the  trustee  may  appoint ;  and  any  appointee 
of  the  trustee  shall  be  admitted  or  otherwise  invested 
with  the  property  accordingly  (r/).  Estates  tail  and  for 
life  in  copyholds  are  now  liable  to  alienation  for  the 
judgment  debts  or  on  the  bankruptcy  of  the  tenant  to 
the  same  extent  as  like  estates  in  freeholds  (//).  Coj^y- 
holds,  however,  are  not  affected  by  any  liability  imposed 
on  real  estate  by  the  Land  Transfer  Act,  1897  (0,  for 
the  debts  or  funeral,  testamentary  or  administration 
expenses  of  a  deceased  owner  ;  as  the  expression  "  real 
estate"  in  Part  I.  of  that  Act  is  not  to  be  deemed  to- 
include  land  of  copyhold  tenure  or  customary  freehold 
in  any  case  in  which  an  admission  or  any  act  by  the 
lord  of  the  manor  is  necessary  to  j)erfect  the  title  of 
a  purchaser  from  the  customary  tenant  (A). 


Devolution  of       The  devolution  of  legal  estates  in  copyholds  on  death 

death.     "        accordingly  remains  unaffected  by  those  provisions  of 

the  last  mentioned  Act,  under  which  freehold  estates 


(e)  Ante,  pp.  265—268. 

(/)  Stat.  46  &  47  Vict.  c.  52, 
ss.  20,  168. 

{g)  Stat.  46  &  47  Vict.  c.  52, 
s.  50,  sub-s.  4.  Tlie  former  enact- 
ments relating  to  this  subject 
were  stats.  12  &  13  Vict.  c.  106, 
s.  209;  24  &  25  Vict.  c.  134,  s.  114; 


and  32  &  33  Vict.  c.  71.  s.  22. 

(h)  Ante,  pp.  282,  283. 

(0  Stat.  60  &  61  Vict.  c.  65, 
Part  I.  ;  ante,  pp.  29,  57,  74,  84, 
85,  109,  131,  137,  183,  187,  202. 
213,218—221,  241,  282,  286,  311^ 
344,  373,  424,  428,  434,  438. 

{k)  Sect.  1  (4). 
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in  fee  simple  now  vest,  on  the  tenant's  death,  in  his 
executors  or  administrators  (/)•  ^J^he  descent  of  an  Descent  of  an 
estate  in  fee  simple  in  copyholds  is  governed  by  the  shnpie  in 
custom  of  descent  which  may  happen  to  prevail  in  copyholds, 
the  manor;  but  subject  to  any  such  custom,  the  pro- 
visions contained  in  the  Inheritance  Act,  1833  (m), 
apply  to  copyhold  as  well  as  freehold  hereditaments, 
whatever  be  the  customary  course  of  their  descent  (»). 
As,  in  the  case  of  freeholds  at  common  law,  the  lands 
of  a  person  dying  intestate  descend  at  once  to  his  heir  (o), 
so  the  heir  of  a  copyholder  becomes,  immediately  on 
the  decease  of  his  ancestor,  tenant  of  the  lands,  and 
may  exercise  any  act  of  ownership  before  the  ceremony 
of  his  admittance  has  taken  place  (j)).  But  as  between 
himself  and  the  lord,  he  is  not  completely  a  tenant  till 
he  has  been  admitted. 

The  tenure  of  an  estate  in  fee  simple  in  copyholds  Tenure. 
involves,  like  the  tenure  of  freeholds,  an  oath  of  fealty  Fealty. 
from  the  tenant  (q),  together  with  suit  to  the  customary  Suit  of  Court. 
Court  of  the  manor.     Escheat  to  the  lord  on  failure  Escheat. 
of  heirs  is  also  an  incident  of  copyhold  tenure.     And 
before   the   abolition    of    forfeiture    for   treason    and 
felony  (r)  the  lord  of  a  copyholder  had  the  advantage 
over    the  lord  of  a  freeholder  in    this   respect,  that, 
whilst  freehold  lands  in  fee  simple  were  forfeited  to  the 
Crown  by  the  treason  of  the  tenant,  the  copyholds  of  a 
traitor  escheated  to  the  lord  of  the  manor  of  which  they 
were  held  (s).     Eents  (t)  also  of  small  amount  are  not   itent. 

(/)  Jnfe,  pp.  29,  74,  84,  85,  100,  A.  &  E.  321. 
131,  187,  202,  213,  218,  311,  341,  (y)  2   Sciiv.    Cop.    732  ;  Viiio- 

373,  424,  428,  434,  4:iS.  gnuloli;  Villaiiiiij,'.",  Kil. 

(in)  Stat.  3  &  4  Will.  IV.  c  lot!.  (r)  See  ciul,',  p.  ;');'). 

(ji)  See  Re  Smart,  18  C'li.   D.  (s)  Lord    t'omwitUis     ause,    2 

165.  Ventr.  38  ;  1  Watk.  Cop.  340  ;  1 

(o)  Ante,  p.  84.  Scriv.  Cop.  552. 

(p)  1   Scriv.   Cop.    357  ;   Hii/iit  (t)  Kent  incident  to  copylioM 

(1.  Tui/lor  V.  llaiiku,  3   15.  iV  Ad.  tenure  may  ho  redceniod  or  extin- 

66^  ;  King  V.  Turner,  I  ^ly.  k  K.  f,'uished    under    tlie    enactments 

456  ;  JJoc  d.  Perry  v.  Wilson,  5  cited,  'intc,  j».  55,  n.  (c). 

WMt.p.  30 
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unfrequent  incidents  of  the  tenure  of  copyhold  estates. 
Relief.  And  reHefs  (n)  may,  by  special  custom,  be  payable  by 

the  heir  (.r).  The  other  incidents  of  copyhold  tenure 
depend  on  the  customs  of  each  particular  manor ;  for 
this  tenure,  as  we  have  seen  (y),  escaped  the  destruction 
in  which  the  tenures  of  all  freehold  lands  (except  free 
and  common  socage,  and  frankalmoign)  were  involved 
by  the  Act  of  12  Car.  II.  c.  24.  When  a  copyholder 
in  fee  aliens  his  land  to  another  in  tail  or  for  life,  the 
latter  does  not  hold  of  him,  as  he  would  in  the  case  of 
freeholds  (z),  but  of  the  lord  (a). 


A  curious  incident  to  be  met  with  in  the  tenure  of 
some  copyhold  estates  is  the  right  of  the  lord,  on  the 
death  of  a  tenant,  to  seize  the  tenant's  best  beast,  or 
Heriots.  other  chattel,  under  the  name  of  a  heriot  (h).     Heriots 

were  English  institutions  before  the  Norman  Conquest. 
The  heriot,  properly  so-called,  was  a  tribute  of  war- 
horses,  weapons  and  armour,  varying  in  quantity  accord- 
ing to  the  degree,  which  became  due  to  the  king  on  the 
death  of  an  eorl  or  a  thegn  (c) .  Its  origin  is  traced  to 
the  horse  and  arms  with  which  the  German  2'>^'^nceps 
supplied  each  of  his  comites,  and  which  reverted  to  him 
on  the  death  of  the  comes  (d).  When  the  law  of  feudal 
tenure  by  military  service  had  grown  up  in  England 
after  the  Norman  Conquest,  these  heriots  were  generally 
superseded  b}'  reliefs  (e),  and  so  became  obsolete.  The 
heriots,  which  are  now  connected  with  copyhold  tenure, 
have  a  different  origin.     Before  the  Norman  Conquest, 


{u)  Ante,  pp.  47,  51,  55  ;  Viiio- 
gradoff,  Vill.  in  Eiig.  162. 

{x)  1  Scriv.  Cop.  436. 

(y)  Ante,  p.  54. 

(s)  Ante,  pp.  107,  112. 

(a)  Litt.  s.  74  ;  ante,  p.  449. 

{h)  1  Scriv.  Cop.  437  sq. 

(c)  Kemble,  Saxons  in  Eng- 
land, Vol.  1.  p.  178  ;  Vol.  II. 
p.  9S ;  1  Stubbs,  Const.  Hist. 
200,  note  2nd  od.  ;  Maitland, 
Domesday     Book    and     Beyond, 


298.  See  Stubbs,  Select  Charters, 
74,  91. 

{d)  Tacitus,  Germania,  c.  14  ; 
see  Maine,  Early  Law  and  Cus- 
tom, pp.  346—348;  1  Stubbs, 
Const.  Hist.  24,  2nd  ed. 

(c)  1  Stubbs,  Const.  Hist.  §  96, 
p.  261.  2ad  ed.  ;  Freeman,  Norm. 
Conq.  Vol.  V.  pp.  379,  867  ; 
P.  k  M.  Hist.  Eng.  Law,  i. 
293—295. 
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it  appears  to  have  been  the  custom  in  many  places  that 
the  freeholder  of  land,  who  took  a  man  to  work  on  his 
demesne  as  his  tenant  in  villenage,  should  furnish  him 
with  oxen,  a  cow,  sheep  and  implements  of  husbandry, 
as  his  farming  outfit.  These  remained  the  property  of 
the  freeholder,  and  reverted  to  him  on  the  tenant's 
death  (/)  ;  but  were  usually  transferred  to  the  new 
tenant  along  with  the  holding.  As  time  went  on,  it 
became  an  established  custom  that  the  tenant's  heir 
should  succeed  to  his  deceased  ancestor's  holding,  and 
that  the  landlord  should  not  take  into  his  own  hands  aL 
the  deceased  tenant's  cattle  and  stock,  but  should  only 
take  the  best  beast  or  some  other  chattel.  The  chattel, 
which  the  lord  was  accustomed  to  take  for  himself  on 
the  death  of  his  tenant  in  villenage,  seems  to  have 
ac(]uired  the  name  of  heriot,  by  analogy  to  the  heriot 
properly  so-called  (r/) .  And  to  the  taking  of  this  so-called 
heriot,  the  lord's  right  in  the  tenant's  chattels  was  at 
last  restricted  (//).  In  this  way  the  heriot  became  an 
incident  of  tenure  in  villenage,  and  it  remained  an 
incident  of  copyhold  tenure  (i).  The  right  of  the  lord 
is  now  confined  to  such  a  chattel  as  the  custom  of  the 


(/)  See  Scebolun,  Eiig.  Vill. 
Coinin.  132,  138,  also  p.  01  ; 
Maitland,  Doinesday  Book  and 
Beyond,  37,  38,  327—329. 

(7)  Kenible,  Saxons  in  Enj,'- 
laml,  Vol.  I.  p.  IT'S;  Vol.  II. 
]).  98  ;  Vinof^radoir,  Vill.  in  Eng. 
159—162  ;  r.  k  M.  Hist.  Eng. 
Law,  i.  297,  298. 

{h)  See  Laws  of  Cnut,  c.  71  : 
Stubbs,  Select  Charters,  ]).  74, 
2nd  ed.  ;  Glanv.  vii.  ti  ;  Bract, 
fo.  60,  86  a  ;  I5ritt.  lib.  3,  e.  v. 
§  b,  fo.  178;  Eleta.  lib.  2,  c  Ivii. 

(/)  Sonietinics  a  heriot  is  due 
on  the  death  of  a  freeholding 
tenant  of  a  manor,  either  as  rent 
service,  or  by  virtue  of  an  iinine- 
niorial  cuatom.  Heriot  service  is 
when  a  heiiot  Iims  l)een  reserved 
as  an  incident  of  the  tenure  of  an 
estate  in    fee   simple   granted  in 


free  tenure  before  stat.  IS  Edw.  1. 

c.  1.     Such  a  reservation   would 

seem  to  ))oint  to  the  grant  of  an 

estate     of      freeliold     upon     the 

cnfrancldsenient  of  a  holding  in 

villenage.     When  a  heriot  is  ilue 

from     a     freeholder    by    custom 

(called  *heriot  custom),  the  fact    •  Heriot 

also   seems   to   jioint  to  a   heriot,    custom. 

yielded   by   a   former   tenant    in 

villenage,    which    has    remained 

the    lord's    customar}'    due    after 

the      enfranchisement      of      the 

holding.     See   anU,   ])p.    J 4,   .'lO, 

443,  and  note  (c)  ;  1    Scriv.  Cop. 

437    sq.,    3rd    ed. ;    Williams   on 

Seisin,  App.  A.     By   the  custom 

of  the    manor  of   South  Tawton. 

otherwise    llton,    in    the    county    Heriot 

of    Devon,  heriots  are    still    ilue    service. 

fioni     the      freeholders     of     tiio 

nuinor ;    Dumcrcll    v.    Prol/ierof, 

30—2 
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Joint  tenancy 
and  in 
common. 


manor,  grown  into  a  law,  will  enable  him  to  take  (/.). 
The  kind  of  chattel  which  may  be  taken  for  a  heriot 
varies  in  different  manors.  And  in  some  cases  the 
heriot  consists  merely  of  a  money  payment. 

All  kinds  of  estates  in  copyholds,  as  well  as  in  free- 
holds, may  be  held  in  joint  tenancy  or  in  common  ;  and 
an  illustration  of  the  unity  of  a  joint  tenancy  occurs  in 
the  fact,  that  the  admittance,  on  the  court  rolls  of  a 
manor,  of  one  joint  tenant,  is  the  admittance  of  all  his 
companions ;  and  on  the  decease  of  any  of  them  the 
survivors  or  survivor,  as  they  take  no  new  estate,  require 
no  new  admittance  (/).  The  jurisdiction  of  the  Court  of 
Chancery  in  enforcing  partitions  between  joint  tenants 
and  tenants  in  common  did  not  formerly  extend  to  copy- 
hold lands  (m).  But  by  the  Copyhold  Act  of  1841  (») 
this  jurisdiction  was  extended  to  the  partition  of  copy- 
holds as  well  as  freeholds. 


Enfranchise- 
ment of 
copyholds. 


If  the  fee  simple  of  a  copyhold  tenement  be  conveyed 
by  the  lord  to  the  tenant,  the  copyhold  tenure,  with 
all  its  incidents,  is  for  ever  extinguished  (o).  When  a 
manor,  of  which  lands  were  held  by  copy,  was  included 
in  a  settlement,  it  was  usual  to  give  to  any  tenant 
for  life  thereunder,  a  power,  operating  under  the  Statute 
of  Uses  i'p),  to  convey  the  fee  simple  so  as  to  enfranchise 
any  such  lands  (q).     And  the  Settled  Land  Act,  1882, 


10  Q.  B.  20  ;  and  in  Sussex  and 
some  parts  of  Surrey  heriots  from 
freeholders  are  not  unfrequent. 
See  Lo7-d  Zouche  v.  Dalbiac, 
L.  R.  10  Ex.  172;  Harrison  v. 
PoircU,  10  Times  L.  R.  271. 

(/1-)  2  AVatk.  Cop.  129  ;  see 
Western  v.  Bailey,  1897,  1  i}.  15. 

\l)  1  "Watk.  Cop.  272,  277. 

(ill)  J  ope  V.  Morshead,  6  Beav. 
213. 

in)  Stat.  4  &  5  Vict.  c.  35, 
s.  85,  now  replaced  b)'  57  &  58 
Vict.  c.  46,  s.  87. 


(o)  1  Watk.  Cop.  362  ;  1  Scriv. 
Cop.  653.  Deeds  of  enfrauchise- 
nient  of  copyholds  in  Middlesex 
or  Yorkshire  must  be  duly  regis- 
tered ;  II.  V.  lie gistrar  for  Middle- 
sex, 21  Q.  B.  D.  555  ;  ante,  p.  206. 

(p)  Ante,  pp.  381—385. 

iq)  The  Copyhold  Act,  1841, 
now  replaced  in  this  res])ect  bv 
the  Copyhold  Act  1894,  Ft.  11."^, 
afforded  facilities  for  enfran- 
chisement where  the  lord  or 
tenant  was  not  entitled  to  the 
whole  estate  in  the  manor  or 
the  land  ;  stat.  4  &  5  Vict.  c.  35, 
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now  empowers  the  tenant  for  life  of  a  manor  to  sell  and 
convey  the  freehold  and  inheritance  of  any  copyhold  or 
customary  land,  parcel  of  the  manor,  either  with  or 
without  the  mines  and  minerals  thereunder,  so  as  to 
eti'ect  an  enfranchisement  (r).  In  such  cases  the  terms 
of  the  enfranchisement  are  of  course  a  matter  of  agree- 
ment between  the  jDarties.  But  by  the  Cojjyhold  Act, 
1852  (.S-),  now  replaced  by  the  Copyhold  Act,  1894  (t), 
the  enfranchisement  of  copyholds  (it)  has  been  made 
compulsory  at  the  instance  either  of  the  lord  or  the 
tenant.  Under  the  present  Act,  the  compensation  pay- 
able to  the  lord  is  ascertained  by  valuation,  if  the  parties 
cannot  agree  thereon  (x).  And  if  the  enfranchisement 
be  at  the  instance  of  the  lord,  or  the  compensation 
amount  to  more  than  one  year's  improved  value  of  the 
land,  the  compensation  shall,  unless  the  parties  other- 
wise agree  or  the  tenant  desires  to  pay  a  gross  sum,  be 
an  annual  rent-charge  of  four  per  cent,  of  the  amount  of 
the  compensation  to  issue  out  of  the  enfranchised  land : 
otherwise  the  compensation  shall  be  paid  in  a  gross  sum 
before  the  completion  of  the  enfranchisement  (/y).  Pro- 
vision is  made  for  charging  the  enfranchised  lands  with 
the  cost  of  enfranchisement  (z).  Enfranchisement 
under  this  Act  is  effected  by  an  award  of  the  Board  of 
Agriculture  {<i),  and  makes  the  land  to  be  of  freehold 
tenure,  irrespective  of  the  validity  of  tlie  lord's  title  (h). 


Compulsory 
enfranchise- 
ment. 


ss.  56  sq.  ;  amended  by  6  &  7 
Vict.  c.  23  and  7  &  8  Vict.  c.  55, 
ss.  4,  5,  and  replaced  by  57  &  58 
Vict.  c.  46,  ss.  14—20. 

{)■)  Stat.  45  &  46  Viet.  c.  38, 
ss.  3,  20  ;  see  aulr,  jip.  121 — 124. 

(s)  Stat.  15  &  16  Vict.  c.  51, 
amended  by  21  &  22  Vict.  e.  94  ; 
50  &  51  Vict.  c.  73. 

(0  Stat.  57  &  58  Vict.  c.  46. 

(a)  The  ])rovisions  of  the  Acts 
as  to  compulsory  eiifiau(;hise- 
luent  do  uot  extiMid  to  copyholds 
for  lives  or  years,  where  the 
tenant  has  no  right  of  renewal 
iantc^  p,   449),  or  to  nuinors   in 


which  the  Crown  has  any  estate 
or  interest ;  stat.  57  &  58  Vict, 
c.  46,  s.  96,  replacing  15  A;  10 
Vi(;t.  c.  51,  s.  48. 

(a-)  Stat.  57  &  58  A''ict.  e.  46, 
ss.  5 — 7. 

(y)  Sect.  8. 

(z)  Sect.  36,  replacing  15  k  16 
Vict.  c.  51,  s.  32  ;  21  k  22  Vief. 
c.  94,  ss.  21  sq.  ;  5i)  it  51  Vict, 
c.  73,  s.  23. 

{a)  Stat.  57  &  58  Vict.  c.  46. 
s.  10,  replacing  21  &  22  Vict, 
c.  94,  s.  10  ;  52  i:  53  Vict.  c.  30. 
s.  2. 

(6)  See   stat.    57    &   58   Vict. 
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Such  enfranchisement,  however,  does  not  affect  the 
rights  of  the  parties  in  the  mines  or  minerals  under 
the  land,  without  their  consent (c) ;  it  does  not  deprive 
the  tenant  of  any  commonable  right  to  which  he  was 
entitled  in  respect  of  the  enfranchised  land  {(I) ;  and 
the  lord  is  to  be  entitled,  in  case  of  an  escheat,  to  the 
same  right  as  he  would  have  had  if  the  land  had  not 
been  enfranchised  (c)-  The  Act  also  provides  for  the 
extinguishment,  at  the  instance  of  either  lord  or 
tenant,  of  any  heriot,  quit  rent,  free  rent,  or  other 
manorial  incident  whatsoever  affecting  any  land, 
freehold  as  well  as  copyhold  (/). 

c.  46,  ss.  21,  26  (3,   4),   38,   61  ;  tenant  to  hold  the   Land  of  the 

and    Kerr  v.    Pawson,    25    Beav.  lord   of  whom  the   enfranchising 

394,  decided  on  the  former  Act.  lord  held  it  before  ;  ante,   p.  39  ; 

(c)  Sect.  23,  replacing  15   &  16  Elton  on  Copyholds,  289. 

Vict.  c.  51,  s.  48  ;  21  &  22  Vict.  (/)  Stats.  57  &  58  Vict.  c.   46, 

c.  94,  s.  14.  ss.  2,  94,  rejjlacing  50  &  51  Vict. 

[d)  Stat.  57  &  58  Vict.  c.  46,  c.  73,  s.  7  ;  21  &  22  Vict.  c.  94, 
s.  22,  replacing  15  &  16  Vict.  s.  7;  15  &  16  Viet.  c.  51,  s.  27. 
c.  51,  s.  45.  The   Copyhold   Act,    1841,    con- 

(c)  Stat.  57  &  58  Vict.  c.  46,  tained  ])rovisions,  which  were 
s.  2]  (1  b),  replacing  50  &  51  repealed  by  and  not  re-enacted 
Vict.  c.  73,  ss.  4,  5.  Enfran-  in  the  Cojiyhold  Act,  1894,  for 
chisement  by  ordinary  convey-  the  commutation  of  the  lord's 
ance  of  the  fee  simple  from  the  manorial  rights  over  his  copy- 
lord    to   the    tenant    causes    the  holds. 


(     ^71     ) 


CHAPTER   II. 


OF   THE    ALIENATION   OB^   COPYHOLDS. 


Court. 


The  mode  in  which  the  alienation  of  copyholds  is  at 
present  effected,  so  far  at  least  as  relates  to  transactions 
i)iter  vivos,  still  retains  much  of  the  simplicity,  as  ^Yell 
as  the  inconvenience,  of  the  original  method  in  which 
the  alienation  of  these  lands  was  first  allowed  to  take 
place.  The  copyholder  surrenders  the  land  into  the 
hands  of  his  lord,  who  thereupon  admits  the  alienee. 
For  the  purpose  of  effecting  these  admissions,  and  of  Customary 
informing  the  lord  of  the  different  events  happening 
within  his  manor,  as  well  as  for  settling  disputes,  it 
was  formerly  necessary  that  his  Customary  Court,  to 
which  all  the  copyholders  were  suitors,  should  from 
time  to  time  he  held.  The  copyholders  present  at 
this  Court  were  called  the  Uoukkjc  ,-  a  word  equally 
used  to  denote  the  body  of  freeholders  present  at  a 
Court  Baron  (a).  In  order  to  form  a  Court,  it  was 
formerly  necessary  that  two  copyholders  at  least 
should  be  present  (/>).  But,  in  modern  times,  the 
holding  of  Courts  having  degenerated  into  little  more 
than  an  inconvenient  formality,  it  has  been  provided  presence  of 
by  the  Copyhold  Acts,  1841  and  1894,  that  Customary  hoider.'" 
Courts  may  be  holden  without  the  presence  of  any  copy- 
holder ;  but  no  proclamation  made  at  any  such  Courts 
shall  affect  the  right  or  interest  of  any  person  not 
present,  unless  notice  thereof  shall  be  duly  served  on 
him  within  one  month  (r).     But  where,  by  the  custom 


Homage. 


Courts  may 
now  be  holden 
wiMiout  the 


((f)  ^Inlc,  {i[i.  446,  -ll?  ;  1  .Sciiv. 
Cop.  7. 

(/;)  1  Scriv.  Cop.  289. 


(r-)  Stat.   1  &  n  Vii-t.  c.   ar., 

s.  80,    now  repliii't'd  by  hi  k  58 
Vict.  c.  46,  s.  8'2. 
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Steward, 


of  any  manor,  the  lord  is  authorized,  with  the  consent 
of  the  homage,  to  grant  any  common  or  waste  lands  of 
the  manor,  the  Court  must  be  duly  summoned  and 
holden  as  before  (d).  No  Court  can  lawfully  be  held 
out  of  the  manor ;  but  by  immemorial  custom,  Courts 
for  several  manors  may  be  held  together  within  one 
of  them  (e).  In  order  that  the  transactions  at  the 
Customary  Court  may  be  preserved,  a  book  is  pro- 
vided, in  which  a  correct  account  of  all  the  pro- 
ceedings is  entered  by  a  person  duly  authorized. 
This  book,  or  a  series  of  them,  forms  the  court  rolls 
of  the  manor.  The  person  who  makes  the  entries  is 
the  steward ;  and  the  court  rolls  are  kept  by  him,  but 
subject  to  the  right  of  the  tenants  to  inspect  them  (/). 
This  officer  also  usually  presides  at  the  Court  of  the 
manor. 


Grants.  Before    adverting   to   alienation  by  surrender    and 

admittance,  it  will  be  proper  to  mention,  that,  when- 
ever any  lands,  which  have  been  demisable  time  out  of 
mind  by  copy  of  court  roll,  fall  into  the  hands  of  the 
lord,  he  is  at  liberty  to  grant  them  to  be  held  by  copy 
at  his  will,  according  to  the  custom  of  the  manor,  under 
the  usual  services  (g).  These  grants  may  be  made  by 
the  lord  for  the  time  being,  whatever  be  the  extent  of 
his  interest  {h),  so  only  that  it  be  lawful:  for  instance, 
by  a  tenant  for  a  term  of  life  or  years.  But  if  the  lord, 
instead  of  granting  the  lands  by  copy,  should  once  make 
any  conveyance  of  them  at  the  common  law,  though  it 
were  only  a  lease  for  years,  his  power  to  grant  by  copy 
would  for  ever  be  destroyed  (/).  The  steward,  or  his 
deputy,  if  duly  authorized  so  to  do,  may  also  make 


(d)  Stats.  4  &  5  Vict.  c.  35, 
s.  91  ;  57  &  58  Vict.  c.  46,  ss.  82 
(2),  83. 

(c)  1  Scriv.  Cop.  6. 

(/)  Ibid.  587,  588. 

((/)  1  Watk.  Coil.  33  ;  1    Scriv. 


Cop.  111. 

(/()  Doc  d.  lliujcrv.  Stficliaiul, 
2  Q.  B.  792. 

(0  1  Watk.  Cop.  37.  See  too 
stats.  50  &  51  Vict.  c.  73,  s.  6  ; 
57  &  58  Vict.  c.  46,  s.  81. 
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grants,  as  well  as  the  lord,  whose  servant  he  is  (/.). 

It  was  formerly  doubtful  whether  the  steward  or  his 

deputy  could  make  grants  of  copyholds  when  out  of  Grants  may 

the  manor  (l).     But  by  the  Copyhold  Acts,  1841  and  ^^^^^^^^^^ 

1894(;;0,  such  grants  may  be  made  out  of  the  manor  manor. 

by  the  lord,  the  steward,  or  the  deputy  steward. 


When  a  copyholder  is  desirous  of  disposing  of  his  Alienation  bj 
lands,  the  usual  method  of  alienation  is  by  surrender  of 
the  lands  into  the  hands  of  the  lord  (usually  through 
the  medium  of  his  steward),  to  the  use  of  the  alienee 
and  his  heirs,  or  for  any  other  customary  estate  which 
it  may  be  wished  to  bestow.  This  surrender  geiierall}' 
takes  place  by  the  symbolical  delivery  of  a  rod,  by  the 
tenant  to  the  steward.  It  may  be  made  either  in  or 
out  of  Court.  If  made  in  Court,  it  is  of  course  entered  in  <'onrt. 
on  ihe  court  rolls,  together  with  the  other  proceedings  ; 
and  a  copy  of  so  much  of  the  roll  as  relates  to  such 
surrender  is  made  by  the  steward,  signed  by  him,  and 
stamped  like  a  purchase  deed ;  it  is  then  given  to  the 
purchaser  as  a  muniment  of  his  title  {n).  If  the  sur- 
render should  be  made  out  of  Court,  a  memorandum  of  Out  of  omt. 
the  transaction,  signed  by  the  parties  and  the  steward, 
is  made  in  writing,  and  duly  stamped  as  before  {<>).  In 
order  to  give  effect  to  a  surrender  made  out  of  Court, 
it  was  formerly  necessary  that  due  mention,  or  pre-  Presentment, 
seiitnioit,  of  the  transaction,  should  be  made  by  the 
suitors  or  homage  assembled  at  the  next,  or,  by  special 
custom,  at  some  other  subsequent  Court  (p).  And  in 


(/.■)  1  W'nik.  Cop.  29. 

(/)  lliia.  :30. 

(;;/)  Stat.  4  &  .'.  Vict.  c.  :];'). 
s.  87,  now  re|ihic<'il  lij'  .">7  &.  .OS 
Viet.  c.  46,  s.  8:5. 

{n)  A  form  of  such  a  copy  of 
court  roll  will  be  found  in  Ap- 
pendix (D). 

{(>)  15y  Die  St:mii.  Aet,  IS'.U, 
the  hitaiu])  <luty  on  a  nieiuoran- 
dum  of  a  .surrender  if  iii;id(^  out 
of  Court,  or  on  tiie  eopy  of  court 


roll  it  nnide  in  Court,  i.s  tiie 
same  as  on  the  sale  or  jnortf^agi- 
of  a  freehold  estate  ;  l(ut  if  not 
iuad(^  on  a  sale  or  mortj^a^e,  the 
duty  is  10.S.,  stat.  .')4  &  .Ofi  Viet. 
(;.  31),  1st  seliednle,  tit.  Copyhold 
and  CHistomary  Estates,  n^jlaeiiif? 
stat.  33  &  34  Vict.  e.  !»7,  to  tlie 
.same  elfeet. 

(p)   1  W'atk.  ("op.  7S>  :   1  Seriv. 
Cop.  277. 
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DOW  un  neces- 
sary. 


Nature  of 
surrenderee's 
right  until 
admittance. 


this  manner  an  entry  of  the  surrender  appeared  on  the 
court  rolls,  the  steward  entering  the  presentment  as 
part  of  the  husiness  of  the  Court.  But  hy  the  Copy- 
hold Act,  1894  (replacing  the  Act  of  1841),  every 
surrender,  which  the  lord  is  compellahle  to  accept  or 
accepts,  shall  he  entered  on  the  court  rolls ;  and  an 
entry  so  made  shall  he  as  valid  as  an  entry  made  in 
pursuance  of  a  presentment  hy  the  homage  (q).  So 
that  in  this  case,  the  ceremony  of  presentment  is  now 
dispensed  with.  When  the  surrender  has  heen  made, 
the  surrenderor  still  continues  tenant  to  the  lord,  until 
the  admittance  of  the  surrenderee.  The  surrenderee 
acquires  by  the  surrender  merely  an  inchoate  right, 
to  he  perfected  by  admittance  (?•)•  This  right  was 
formerly  inalienable  at  law,  even  by  will,  until  ren- 
dered devisable  by  the  Wills  Act,  1837  (s) ;  but,  like 
a  possibility  in  the  case  of  freeholds,  it  might  always 
be  released,  by  deed,  to  the  tenant  of  the  lands  (/). 


Surrender  to 
the  use  of  a 
wife. 


Surrender 
of  lands  of 
the  wife. 


Married 
woman  bare 
trustee. 


A  surrender  of  copyholds  might  always  be  made  by 
a  man  to  the  use  of  his  wife,  for  such  a  surrender  is 
not  a  direct  conveyance,  but  operates  only  through 
the  instrumentality  of  the  lord  (»).  And  a  valid  sur- 
render might  at  any  time  be  made  of  the  lands  of 
a  married  woman,  by  her  husband  and  herself ;  she 
being  on  such  surrender  separately  examined,  as  to 
her  free  consent,  by  the  steward  or  his  deputy  (.r). 
Since  the  Vendor  and  Purchaser  Act,  1874  (y),  where 
any  cop3'hold  hereditament  is  vested  in  a  married 
woman,  as  a  bare  trustee  {z),  she  may  surrender  the 


(q)  Stat.  57  &  58  Vict.  c.  4(3, 
s.  85,  replacing  4  it  5  Vict.  c.  35, 
s.  89. 

(»■)  Doc  d.  To  field  V.  To  field,  11 
East,  246,  10  R.  R.  496  ;'  Ilex  v. 
JJavie  Jane  St.  John  Mildmay, 
5  B.  &  Ad.  254  ;  Doe  d.  Winder 
V.  Laivcs,  7  A.  k  E.  195. 

(s)  7  ^Vill.  IV.  &  1  Vict.  c.  26. 
s.  3. 


(/)  Kite  and  Qnehiton's  case, 
4  Rep.  25  a  ;  Co.  Litt.  60  a. 

{n)  Co.  Cop.  s.  35  ;  Tracts, 
p.  79. 

(.r)  1  AVatk.  Cop.  63. 

(V)  Stat.  37  .t  38  Vict.  c.  78, 
s.  6,  now  replaced  by  56  &  57 
Yict.  c.  53,  s.  16. 

(r)  See  ante,  p.  313,  n.  (s). 
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same  as  if  she  were  a  feme  sole.      And   under  the 
Married  Women's  Property  Act,  1882  (a),  a  married  Copyholds, 
woman  may  dispose  of  copyholds,  which  belong  to  her  ^^^'^,h  ^^^ 
as  her  separate  property  by  virtue  of  that  Act,  in  the  rate  property, 
same  manner  as  if  she  were  a  feme  sole. 

When  the  surrender  has  been  made,  the  surrenderee  Admittance, 
has,  at  any  time,  a  right  to  procure  admittance  to  the 
lands  surrendered  to  his  use;  and,  on  such  admittance, 
he  becomes  at  once  tenant  to  the  lord,  and  is  bound  to 
pay  him  the  customary  fine.  This  admittance  is  usually 
taken  immediately  {h) ;  but,  if  obtained  at  any  future 
time,  it  will  relate  back  to  the  surrender;  so  that,  if  the 
surrenderor  should,  subsequently  to  the  surrender,  have 
surrendered  to  an}'  other  person,  the  admittance  of  the 
former  surrenderee,  even  though  it  should  be  subsequent 
to  the  admittance  of  the  latter,  will  completely  displace 
his  estate  {<■).  Formerly  a  steward  was  unable  to  admit  Admittance 
tenants  out  of  a  manor  (rf) ;  but  by  the  Copyhold  Act,  ^^^-^y^oyfhQ 

^  "^  .  .  liad  out  of 

1894  (replacing  the  Act  of  1841),  a  valid  admittance  the  manor, 
may  be  made,  either  by  the  lord,  his  steward,  or  deputy, 
out  of  the  manor,  without  holding  a  Court,  and  without 
any  j^resentment  of  the  surrender,  in  pursuance  of  which 
admission  may  have  been  granted  (e).  Admittance  may 
also  be  implied  from  the  lord's  accepting  quit  rents  from 
a  person  paying  them  as  heir  of  or  surrenderee  from  a 
formei'  copyhold  tenant  ( /'). 

The  alienation  of  copyholds  by  will  was  formerly    AUenatlon 
eflfected  in  a  similar  manner  to  alienation  inter  tiros.    ^•'  ^^'  ■ 
It  was  necessary  that  the  tenant  who  wished  to  devise 
his  estate  should  first  make  a  surrender  of  it  to  the  use 


(a)  Slut.  4;-)  &  46  Vict.  v.  7r», 
ss.  1  (suh-s.  1),  2,  5  ;  seo  autf, 
pp.  :{12-:n4. 

{/>)  See  Apjieiidix  (IJ). 

((•)  1  WiitU.  Cop.  103. 

(i/)  J)o>-  (1.  Lidch  V.  ]\liiltihn; 
i    M.   k    Ad.    409,    435  ;   Dw-   d. 


Oullrriilifr  v.  Sowrrbi/,  7  C.  I!. 
N.  S.  5St\>. 

(r)  Slat.  .17  &  r»8  Vict.  c.  4»!, 
s.  84,  n-piaiiiig  4  &  5  Vict,  c.35, 
ss.  88,  ltd. 

(/")  A'cclc.siiisfical  Cum  in  vs.  v. 
I'un;  1894.  2  Q.  K.  4*2(t. 
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Presentment 
of  will, 


now  unneces- 
sary. 


of  his  will,  llis  will  then  formed  part  of  the  surrender, 
and  no  particular  form  of  execution  or  attestation  was 
necessary.  The  devisee,  on  the  decease  of  his  testator, 
was,  until  admittance,  in  the  same  position  as  a  sur- 
renderee i(i).  By  a  statute  of  Geo.  III.  (//),  a  devise  of 
copyholds,  without  any  surrender  to  the  use  of  the  will, 
was  rendered  as  valid  as  if  a  surrender  had  heen  made  (i) . 
The  Wills  Act  of  1837  requires  that  wills  of  copyhold 
lands  shall  be  executed  and  attested  in  the  same  manner 
as  wills  of  freeholds  {k).  But  a  surrender  to  the  use 
of  the  will  is  still  unnecessary ;  and  a  surrenderee,  or 
devisee,  who  has  not  Ijeen  admitted,  is  now  empowered 
to  devise  his  interest  (/).  Formerly,  the  devisee  under 
a  will  w'as  accustomed,  at  the  next  Customary  Court 
held  after  the  decease  of  his  testator,  to  bring  the  will 
into  Court :  and  a  presentment  was  then  made  of  the 
decease  of  the  testator,  and  of  so  much  of  his  wdll  as 
related  to  the  devise.  After  this  presentment  the 
devisee  was  admitted,  according  to  the  tenor  of  the  will. 
But  since  the  Copyhold  Act  of  1841,  the  mere  delivery 
to  the  lord,  or  his  steward,  or  deputy  steward,  of  a  copy 
of  the  will,  has  been  sufficient  to  authorize  its  entry  on 
the  court  rolls  without  the  necessity  of  any  presentment; 
and  the  devisee  may  be  admitted  at  once  {jii). 


If  no  person 
claim  admit- 
tance, the 
lord  may 
seize 


Sometimes,  on  the  decease  of  a  tenant,  no  person 
comes  in  to  be  admitted  as  his  heir  or  devisee.  In  this 
case  the  lord,  after  making  due  proclamation  at  three 
consecutive  Courts  of  the  manor  for  any  person  having 
right  to  the  premises  to  claim  the  same  and  be  admitted 
thereto,  is  entitled  to  seize  the  lands  into  his  own  hands 


((/)    ]Vaiiirwri<iht  v.    ElweU,    1        c.  '26,  s.s.'2,  3,  4,   5,    9;  see  an/i; 


Mad.  627  ;  Phillips  v.  Phillips, 
1  My.  &  K.  649,  664. 

{h)  55  Geo.  III.  c.  192,  Tith 
July,  1815. 

(i)  Doe  d.  JVethercote  v.  Earth, 
5  K  &  A.  492. 

{k)  Stat.  7  Will.  IV.  k   1  Vict. 


p.  238  ;  Garland  v.  Mead,  L.  K. 
6  Q.  B.  441. 

{I)  Sect.  3. 

{la)  Stat.  4  k  5  Vict.  c.  35, 
ss.  88,  89,  90,  now  replaced  by 
57  &  58  Vict.  c.  46,  ss.  84,  85. 
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qnonsque,  as  it  is  called,   that  is,  vntil  some  person 

claims  admittance  (n)  ;  and  bj^  the  special  custom  of 

some  manors,  he  is  entitled  to  seize  the  lands  absolutely. 

But  as  this  right  of  the  lord  might  be  ver}'  prejudicial   Provision  in 

to  infants,  married  women,  and  lunatics   entitled  to   .i^Y^'^Jo' 

'  '  inrants,  mar- 

admittance  to  any  cop3'hold  lands,  in  consequence  of  ried  women, 

their  inal)ility  to  appear,  special  provision  has  been 

made  by  Act  of  Parliament  for  the  vicarious  admission 

of  such  persons,  securing  to  the  lord  his  proper  fine, 

and  prohibiting  any  absolute  forfeiture  of  the  lands 

for   the   neglect   or   refusal   of   any   infant,    married 

woman,   or  lunatic  so  found  by  inquisition  to  come 

in  and  be  admitted,  or  to  pay  the  fine  imposed  on 

admittance  (o) . 

Although  mention  has  been  made  of  surrenders  to  siatute  of 
tJie  7^s7'  of  the  surrenderee,  it  must  not  therefore,  be  .^pp^y\°o^^  "^^ 
supposed  that  the  Statute  of  Uses  (p)  has  any  applica-  t()i>yimi(ls. 
tion  to  copyhold  lands.  This  statute  relates  exclusively 
to  freeholds.  The  seisin  or  feudal  possession  of  all 
copyhold  land  ever  remains,  as-we  have  seen  (q),  vested 
in  the  lord  of  the  manor.  Notwithstanding  that  custom 
has  given  to  the  copyholder  the  enjoj'ment  of  the  lands, 
they  still  remain,  in  contemplation  of  law,  the  loi-d's 
freehold.  The  copyholder  cannot,  therefore,  simply 
by  means  of  a  surrender  to  his  use  from  a  former  copy- 
holder, 1)6  deemed,  in  the  words  of  the  Statute  of  Uses,  in 
lawful  seisin  for  such  estate  as  he  has  in  the  use ;  for  the 
estate  of  the  surrenderor  is  customary  only,  and  the  estate 
of  the  surrenderee  cannot,  consequently,  be  greater. 
Custom,  however,  has  now  rendered  tiie  title  of  the 
copyholder  quite  independent  of  that  of  his  lord.    'When 

(«)  1  Wutk.  Cop.  2-ii  ;  1  Sciiv.  J>w  d.    '/'irininij    v.    Musco/I,    12 

Cop.  3u5 ;  Doc  d.  Bover  v.    True-  il.   &    W.    832^    842  ;    Diiiicx   v. 

ma7i,  1  \i.  ic  Ad.  736.     See  Ecde-  Grand  Junctioti  Canal  Covijxni;/, 

siastical  Commrs.  v.  Pan;  1894,  9  Q.  U.  4(59,  r)10. 
2  Q.  B.  420.  (;))  Slat.  27  lUn.  VIII.  c   10 

(o)   Stilts.     11     Geo.    IV.    &;    1  antr,  \>.  \~i\. 
Will.    IV.    c.    65,    ss.    3—9;    53  [q)  Ante,  y.  A^-^. 

Vict.  e.  f),  .ss.  116,  125,  126.    See 
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Trusts. 


Settlements. 


a  surrender  of  copyholds  is  made  into  the  hands  of  the 
lord  to  the  use  of  any  person,  the  lord  is  now  merely 
an  instrument  for  carrying  the  intended  alienation  into 
effect ;  and  the  title  of  the  lord,  so  that  he  be  lord  de 
facto,  is  quite  immaterial  to  the  validity  either  of  the 
surrender  or  of  the  subsequent  admittance  of  the 
surrenderee  (r).  But  if  a  surrender  should  be  made  for 
one  person  to  the  use  of  another  u2)on  trust  for  a  third, 
the  High  Court  of  Justice  would  exercise  the  same 
jurisdiction  over  the  surrenderee,  in  compelling  him  to 
perform  the  trust,  as  it  would  in  the  case  of  freeholds 
vested  in  a  trustee.  And  when  copyhold  lands  form  the 
subject  of  settlement,  the  usual  plan  is  to  surrender 
them  to  the  use  of  trustees,  as  joint  tenants  of  a  cus- 
tomary estate  in  fee  sim^jle,  upon  such  trusts  as  will 
effect,  in  equity,  the  settlement  intended.  The  trustees 
thus  become  the  legal  copyhold  tenants  of  the  lord,  and 
account  for  the  rents  and  profits  to  the  persons  bene- 
ficially entitled.  The  equitable  estates  which  are  thus 
created  are  of  a  similar  nature  to  the  equitable  estates 
in  freeholds,  of  which  we  have  already  spoken  (s) ;  and  a 
trust  for  the  sei^arate  use  of  a  married  woman  might  be 
created  as  well  out  of  copyhold  as  out  of  freehold  lands  {t). 
Equitable  An  equitable  estate  tail  in  copyholds  may  be  barred  by 
be  barred  deed,  in  the  same  manner  in  every  res]3ect  as  if  the 
lands  had  been  of  freehold  tenure  («).  But  the  deed, 
instead  of  being  inrolled  in  the  Court  of  Chancery  or  the 
Supreme  Court  (x),  must  be  entered  on  the  court  rolls 
of  the  manor  (?/).  And  if  there  be  a  protector,  and  he 
consent  to  the  disposition  by  a  distinct  deed,  such  deed 
must  be  executed  by  him  either  on,  or  any  time  before, 
the  day  on  which  the  deed  barring  the  entail  is  executed ; 


Separate  use. 


may 
by  deed. 


(r)  1  Watk.  Cop.  74. 

(s)  Ante,  p.  178  nq. 

{t)  See  ante,  p.  306. 

(u)  See  ante,  p.  185. 

(,x)  Stat.  3  &4  AVill.  IV.  c.  74. 

f)4.     See  ante,  p.  98. 

{?/)  Sect.  r)3.     It  lias  been  de- 


cided, contrary  to  the  prevalent 
impression,  that  the  entry  must 
be  made  within  six  calendar 
months ;  Honywood  v.  Forster, 
30  Beav.  1  ;  Gihhons  v.  Sna.pe, 
32  Beav.  130  ;  Green  v.  Paterson, 
32  Ch.  D.  95. 
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and  the  deed  of  consent  must  also  be  entered  on  the   JJevoiutiou  of 
court  rolls  (-■).     Upon  the  death  of  a  sole  trustee  of  ol'i'delith^ 
copyholds,  being  the  tenant  on  the   court   rolls,  his  of  trustee, 
estate,  if  of  inheritance,  does  not  devolve  upon  his  per- 
sonal representatives,  according  to  the  law  now  go  verning 
the  devolution  of  a  similar  interest  in  freeholds,  but  will 
pass  to  his  heir  or  devisee  (a).     But  under  the  Land 
Tj-ansfer  Act,  1897(/>),  the  estate  of  a  cestui  que  trust 
of  cop3'holds  entitled  in  fee  devolves  on  his  death  to 
his  personal  representatives  in  the  same  manner  as  a 
like  equitable  estate  in  freeholds  {c) . 


Of  cestui  que 
trust. 


As  the  owner  of  an  equitable  estate  has,  from  the 
nature  of  his  estate,  no  legal  rights  to  the  lands,  he  is 
not  himself  a  copyholder.  He  is  not  a  tenant  to  the 
lord  :  this  position  is  filled  by  his  trustee.  The  trustee, 
therefore,  is  admitted  and  may  surrender  ;  but  the 
cestui  que  trust  cannot  adopt  these  means  of  disposing 
of  his  equitable  interest  ((?)•  To  this  general  rule, 
however,  there  have  been  admitted,  for  convenience' 
sake,  two  exceptions.  The  first  is  that  of  a  tenant  in 
tail  whose  estate  is  merely  equitable  :  by  the  Act  for  the 
abolition  of  fines  and  recoveries  (c),  the  tenant  of 
a  merely  equitable  estate  tail  is  empowered  to  bar  the 
entail,  either  by  deed  in  the  manner  above  described, 
or  by  surrender  in  the  same  manner  as  if  his  estate 
were  legal  (/) .  The  second  exception  relates  to  married 
women,  it  being  provided  by  the  same  Act  (7)  that 


Equitable 
estate  cauuot 
be  sunen- 
dered. 


Exccjitious 


Tenant  of 
equital)le 
estate  tail 
uKi}'  bar 
entail  by 
surrender. 


(z)  Stat.  3&4  Will.  IV.  c.  74, 
s.  53. 

(a)  Stats.  57  &  58  Vict.  c.  4G, 
s.  88  ;  50  &  51  Vict.  c.  73,  s,  45, 
repealing  44  k  45  Vict.  c.  41, 
.s.  30,  us  to  co]>vliolds  :  .see  ante, 
J).  188  ;  Jie  Mills'  Trusts,  37 
Ch.  D.  '.il-2,  40  t'li.  D.  14. 

{h)  Stat.  CO  &  Gl  Vict.  c.  65, 
s.  1  (4) ;  JiC  i^'uiiicrcillc  id  'Turner's 
Contract,  1903,  2  Ch.  583 ;  cl'. 
ante,  p.  403. 


(cO  Ante,  p.  187. 

{<l)  1  Scriv.  Cop.  2&2.  No  line 
can  be  exacted  b}'  the  lord  in 
respect  of  any  devolution  of  the 
equitable  estate  ;  Hull  v.  Brom- 
ley, 35  Ch.  I).  64-J. 

(e)  Stat.  3  &  4  Will.  IV.  c.  71. 
s.  50. 

(  f)  See  ante,  \i.  4 til. 

(v)  Stat.  3  k  \  Will.  IV.  .•.  71. 
s.  tio. 
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Husband  an<l  whenever  a  husband  and  wife  shall  surrender  any  eopy- 
surreiidci-  ^^"^^^  lands  in  which  she  alone,  or  she  and  her  husband 
wile's  ei|uit-  in  her  right,  may  have  any  equitable  estate  or  interest, 
the  wife  shall  be  separately  examined  in  the  same 
manner  as  she  would  have  been,  had  her  estate  or 
interest  been  at  law  instead  of  in  equity  merely  (//) ; 
and  every  such  surrender,  when  such  examination  shall 
be  taken,  shall  be  binding  on  the  married  woman  and 
all  persons  claiming  under  her  ;  and  all  surrenders 
previously  made  of  lands  similarly  circumstanced,  where 
the  wife  shall  have  been  separately  examined  by  the 
person  taking  the  surrender,  are  thereby  declared  to  be 
good  and  valid.  But  these  methods  of  conveyance, 
though  tolerated  by  the  law,  are  not  in  accordance  with 
principle  ;  for  an  equitable  estate  is,  strictly  speaking, 
an  estate  in  the  contemplation  of  equity  only,  and  has 
no  existence  anywhere  else.  As,  therefore,  an  equitable 
estate  tail  in  copyholds  may  properly  be  barred  by  a 
deed  entered  on  the  court  rolls  of  the  manor,  so  an 
equitable  estate  or  interest  in  copyholds  belonging  to  a 
married  woman  was  more  properly  conveyed  by  a  deed, 
executed  with  her  husband's  concurrence,  and  acknow- 
ledfii'd  by  her  in  the  same  manner  as  if  the  lands  w^ere 
freehold  (i).  And  the  Fines  and  Recoveries  Act,  by 
which  this  mode  of  conveyance  is  authorized,  does  not 
require  that  such  a  deed  should  be  entered  on  the  court 
rolls.  If  a  married  woman's  equitable  estate  in  copy- 
holds belong  to  her  for  her  separate  use,  or  as  her 
separate  property  under  the  Married  Women's  Property 
Act,  1882,  she  may  dispose  thereof  in  the  same  manner 
as  if  she  were  a  feme  sole  (/,). 

Eemainders.  Copyliold  estates  admit  of  remainders  analogous  to 

those  which  may  be  created  in  estates  of  freehold  (/). 

(h)  See  aoUc,  p.  474.  1  Ch.  62  ;  anlc,  p.  303. 

(i)  Stat.  3  &  4  Will.  IV.  c.  74,  (^0  See  ante,  pi>.  306—314. 

s.  77  ;  see  Carter  v.  Carter,  1896,  (/)  See  ante,  pp.  332,  346. 
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And  when  a  surrender  or  devise  is  made  to  the  use  of 
any  person  for  life,  with  remainders  over,  the  admission 
of  the  tenant  for  life  is  the  admission  of  all  persons 
having  estates  in  remainder,  unless  there  be  in  the 
manor  a  special  custom  to  the  contrary  (/n).  A  vested 
estate  in  remainder  is  capable  of  alienation  by  the 
usual  mode  of  surrender  and  admittance.  Contingent  Contingent 
remainders  of  copyholds  have  always  had  this  advantage,  'eniamders. 
that  they  have  never  been  liable  to  destruction  by  the 
sudden  determination  of  the  particular  estate  on  which 
they  depend.  The  freehold,  vested  in  the  lord,  is  said 
to  be  the  means  of  preserving  such  remainders  until 
the  time  when  the  particular  estate  would  regularly  have 
expired  (n).  In  this  respect  they  resemble  contingent 
remainders  of  equitable  or  trust  estates  of  freeholds,  as 
to  which  we  have  seen  that  the  legal  seisin,  vested  in 
the  trustees,  preserves  the  remainders  from  destruc- 
tion (o).  But  if  the  contingent  remainder  be  not  ready 
to  come  into  possession  the  moment  the  particular 
estate  would  naturally  and  regularly  have  expired,  such 
contingent  remainder  will  fail  altogether  (jj)  :  unless  it 
should  have  been  created  after  the  Act  of  1877  amending 
the  law  as  to  contingent  remainders  (^),  and  would  have 
been  valid,  if  created  as  an  executory  limitation  ;  in 
which  case  it  will  be  preserved  by  the  Act,  which 
extends  to  hereditaments  of  any  tenure.  In  other 
respects  the  creation  of  contingent  remainders  of  legal 
and  equitable  estates  in  copyholds  appears  to  be  governed 
by  the  same  rules  as  are  applicable  to  similar  interests 
in  freeholds  (?•)• 

(?/i)  1  Walk.  Cop.  276  ;  7^t>  d.  Coi).    196;    1    Sciiv.    Cuii.    477; 

Winder  v.  Lawes,  1  K.  k  K.  195  ;  ru-kerstjill     v.    Greij,    30    Bcav. 

Smith  V.  Glasscock,  4  C.  15.  N.  S.  352. 

357  ;   Hand  field   v.  Kandjield,    1  (o)  Ante,  p.  365. 

Dr.  &  S.  310.     See,  however,   as  (p)  Cilb.   Ten.    266;     riariie, 

to  tlie  leversiouer,  lle(j.  v.    Lddy  C.  R.  320. 

of  the  Manor  of  Dallingham,   8  (7)  Stat.  40  &  41   Vict.  c.  'ii  ; 

A.  &  E.  858.  see  ante,  pp.  354,  400. 

{n)  Fearne,  C.  R.  319  ;  1  Watk.  (r)  Ante,  pp.  400—406. 

w.u.p.  31 
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Executory  Executory  devises  of  copyholds,  similar  in  all  respects 

"'*''''  to   executory   devises    of    freeholds,   have   long   been 

permitted  (s).  And  directions  to  executors  to  sell  the 
copyhold  lands  of  their  testator  (which  directions,  we 
have  seen  (t),  give  rise  to  executory  interests)  are  still 
in  common  use ;  for,  when  such  a  direction  is  given, 
the  executors,  taking  only  a  power  and  no  estate,  have 
no  occasion  to  be  admitted  ;  and  if  they  can  sell  before 
the  lord  has  had  time  to  hold  his  three  Customary 
Courts  for  making  proclamation  in  order  to  seize  the 
land  quousque  (u),  the  purchaser  from  them  will  alone 
require  admittance  by  virtue  of  his  executory  estate 
which  arose  on  the  sale.  By  this  means  the  expense 
of  only  one  admittance  is  incurred  ;  whereas,  had  the 
lands  been  devised  to  the  executors  in  trust  to  sell,  they 
must  first  have  been  admitted  under  the  will,  and  then 
have  surrendered  to  the  purchaser,  who  again  must 
have  been  admitted  under  their  surrender.  And  in 
a  case,  where  a  testator  devised  copjdiolds  to  such  uses 
as  his  trustees  should  appoint,  and  subject  thereto  to 
the  use  of  his  trustees,  their  heirs  and  assigns  for  ever, 
with  a  direction  that  they  should  sell  his  cop3'holds, 
it  was  decided  that  the  trustees  could  make  a  good  title 
without  being  admitted,  even  although  the  lord  had  in 
the  meantime  seized  the  land  quousque  for  want  of  a 
Lord  not  tenant  {x] .     But  it  has  been  decided  that  the  lord  of 

accept  a^sur-  ^  manor  is  not  bound  to  accept  a  surrender  of  copyholds 
reader  infer  inter vivos,  to  such  uses  as  the  surrenderee  shall  appoint, 
iuo-  uses.  ai^d,  in  default  of  appointment,  to  the  use  of  the  sur- 

renderee, his  heirs  and  assigns  (i/).  This  decision  is 
in  accordance  with  the  old  rule,  which  construed  sur- 
renders of  copyholds  in  the  same  manner  as  a  conveyance 

(s)  1  Watk.  Cop.  210.  (.r)  Glass  v.  Richnrdso)},9B.arii. 

(t)  Ante,  p.  388.     Tlie  stat.   21  698,  2  I)e  G.   M.  &  G.   658  ;  and 

Hen.  VIIL  c.  4  applies  to  copy-  see  iJ.  v.  Corbclt,  1   E.  &  IJ.  836 ; 

holds;    Pep2K'rcorn  v.    Wayman,  R.  v.   Wilson,  3  B.  &  S.  201. 

5  De  G.  &  S.  230  ;  ante,  p.  389.  (;/)  Flach  v.    Doioning  College, 

(m)  See  ante,  pp.  476,  477.  17  Jur.  697,  13  C.  B.  945. 
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of  freeholds  inter  vivos  at  common  law  (jz)  .  If,  however, 
the  lord  should  accept  such  a  surrender,  he  will  be 
bound  by  it,  and  must  admit  the  appointee  under  the 
power  of  appointment,  in  case  such  power  should  be 
exercised  (a). 


With  regard  to  the  interest  possessed  by  husband 
and  wife  in  each  other's  copyhold  lands,  the  husband 
was  entitled  to  the  whole  income  of  his  wife's  land 
during  her  coverture,  unless  the  land  were  settled 
on  trust  for  her  separate  use  {b).  But  the  Married 
Women's  Property  Act,  1870(c),  provided  that  when 
an}'  copyhold  or  customary  property  should  descend 
upon  any  woman  married  after  the  passing  of  that  Act, 
as  heiress  or  co-heiress  of  an  intestate,  the  rents  and 
profits  of  such  property  should,  subject  and  without 
prejudice  to  the  trusts  of  any  settlement  affecting  the 
same,  belong  to  such  woman  for  her  separate  use. 
And  under  the  Married  Women's  Property  Act,  1882, 
a  married  woman  is  entitled  to  have  and  to  hold  any 
copyhold  land,  which  belongs  to  her  as  her  separate 
property  under  that  Act,  and  the  rents  and  profits 
thereof,  in  the  same  manner  as  if  she  were  a  feme 
sole  (d).  A  special  custom  appears  to  be  necessary 
to  entitle  a  husband  to  be  tenant  by  curtesy  of  his  wife's 
copyholds  (e).  A  special  custom  also  is  required  to 
entitle  the  wife  to  any  interest  in  the  lands  of  her 
husband  after  his  decease.  Where  such  custom  exists, 
the  wife's  interest  is  termed  her  J'rcehendi ;  and  it 
generally  consists  of  a  life  interest  in  one  divided  third 
part  of  the  lands,  or  sometimes  of  a  life  interest  in  the 


Husband 
and  wife. 


Married 
Women's 
Property 
Act,  1870. 


Wife's  sepa- 
rate property. 


Curtesy. 


Freebeuch. 


(2)  1  Watk.  Cop.  108,  IIU;  1 
Scriv.  Cop.  178. 

(a)  R.  V.  Oundle,  1  A.  &  E. 
283  ;  Boddiiujlon  v.  Abernelhy, 
f)  B.  &  C.  776,  8  Dow.  &  Ry. 
626 ;  1  Scriv.  Co]).  226,  229  ; 
Eddlcston  v.  Collins,  3  Do  (!. 
M.  LG.l. 


(/>)  1  Watk.  Cop.  273,  335,  4t)i 
ed.     Sec  ante,  pp.  oOO,  306. 

{c)  Stat.  33  &  34  Vict.  v.  93, 
s.  8  ;  passed  9th  Aug.  1870.  See 
ante,  pp.  309,  310  &  u.  (p). 

id)  See  ante,  \>\k  310—313. 

Cc)  2  Watk.  Cop.  71.  See  as 
to  freeiiolds,  u)tle,  p.  300. 

31—2 
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Manor  of 
Cheltenham 
is  an  excep- 
tion. 


Dower  Act. 


entirety  (/) ;  and,  like  dower  under  the  old  law,  free- 
bench  is  paramount  to  the  husband's  debts  (g).  Free- 
bench,  however,  usually  differs  from  the  ancient  right 
of  dower  in  this  important  particular,  that  whereas  the 
widow  was  entitled  to  dower  of  all  freehold  lands  of 
which  her  husband  was  solely  seised  at  any  time  during 
the  coverture  (/0,the  right  to  freebench  does  not  usually 
attach  until  the  actual  decease  of  the  husband  (i),  and 
it  may  be  defeated  by  a  devise  of  the  lands  by  the  will 
of  the  husband  {k) .  Freebench,  therefore,  is  in  general 
no  impediment  to  the  free  alienation  by  the  husband 
of  his  copyhold  lands,  without  his  wife's  concurrence. 
To  this  rule  the  important  manor  of  Cheltenham  forms 
an  exception;  for,  by  the  custom  of  this  manor,  as 
settled  by  Act  of  Parliament,  the  freebench  of  widows 
attaches,  like  the  ancient  right  of  dower  out  of  freeholds, 
on  all  the  copyhold  lands  of  inheritance  of  which  their 
husbands  were  tenants  at  any  time  during  the  cover- 
ture (/).  The  Dower  Act  (m)  does  not  extend  to 
freebench  («).  Enfranchisement  under  the  Copyhold 
Acts,  1852  or  1894  (o),  does  not  affect  the  dower, 
freebench  or  curtesy  of  any  person  married  before  the 
enfranchisement  takes  effect  (i)). 


(/)  1  Scriv.  Cop.  89. 

Ig)  Spycr  v.  Hyatt,  20  Beav. 
621. 

{h)  Ante,  p.  314. 

{%)  2  Watk.  Cop.  73. 

{k)  Lacei)  v.  Hill,  L.  R.  19 
Eq.  346 

{I)  Doe  (1.  RiddcU  v.  Gwinnell, 
]  Q.  B.  682. 


(m)  Stat.  3&  4  Will.  IV.  c.  105, 
ante,  p.  318. 

in)  Smith  v.  Adams,  18  Beav. 
499,  5  De  G.  M.  &  G.  712. 

(o)  Ante,  pp.  469,  470. 

Xp)  Stat.  57  &  58  Vict.  c.  46, 
s.  21,  replacing  15  &  16  Vict. 
c.  51,  s.  34. 
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PART  IV. 

OF    PERSONAL    INTERESTS    IN    REAL     ESTATE. 


The  subjects  which  have  hitherto  occupied  our 
attention  derive  a  great  interest  from  the  antiquity  of 
their  origin.  "We  have  seen  that  the  difference  between 
freehold  and  copyhold  tenure  has  arisen  from  the  distinc- 
tion which  prevailed,  in  ancient  times,  between  free 
tenure  and  tenure  in  villenage  (a)  ;  and  that  estates  of 
freehold  in  lands  and  tenements  owe. their  origin  to  the 
ancient  feudal  system  (/>).  The  law  of  real  property,  in 
which  term  both  freehold  and  copyhold  interests  are 
included,  is  full  of  rules  and  principles  to  be  explained 
only  by  a  reference  to  antiquity ;  and  many  of  those 
rules  and  principles  were,  it  must  be  confessed,  much 
more  reasonable  and  useful  when  the}'  were  first  insti- 
tuted than  they  are  at  present.  The  subjects,  however, 
on  which  we  are  now  about  to  be  engaged  possess  little 
of  the  interest  which  arises  from  antiquity  ;  although 
their  present  value  and  importance  are  unquestionably 
great.  The  principal  interests  of  a  personal  nature 
derived  from  landed  proper t}^  are  a  term  of  years  and 
a  mortgage.  The  origin  and  reason  of  the  personal  'jerm  of 
nature  of  a  term  of  years  in  land  have  been  already  ^'"^'"■^■ 
attempted  to  be  explained  (r) ;  and  at  the  present 
day,  leasehold  interests  in  land,  in  which,  amongst 
other  things,  all  building  leases  are  included,  form  a 
subject    sufficiently   important  to  require  a  separate 

(a)  Ante,  pp.  16,   41—44,  441.  (c)  Ant.;  pj).  17  -I'l.  •>!,  28. 

(6)  Ante,  pp.  12—15,  41—44. 
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Mortgage.  consideration.  The  personal  nature  of  a  mortgage  was 
not  clear]}'  established  till  long  after  a  term  of  years 
was  considered  as  a  chattel  (d).  But  it  is  now  settled 
that  every  mortgage,  whetlier  with  or  without  a  bond 
or  covenant  for  the  repayment  of  the  money,  forms  part 
of  the  personal  estate  of  the  lender  or  mortgagee  (e). 
And  when  it  is  known  that  the  larger  proportion  of  the 
lands  in  this  kingdom  is  at  present  in  mortgage,  a  fact 
generally  allowed,  it  is  evident  that  a  chapter  devoted 
to  mortgages  cannot  be  superfluous.  It  may  be  pointed 
out  that  mortgages,  as  well  as  leaseholds  (/),  are 
included  in  personal  estate  as  passing  to  the  executor 
or  administrator,  without  reference  to  the  question 
whether  they  are  things  specifically  recoverable.  As 
will  be  seen  further  on,  the  estate  of  a  mortgagee  may 
have  the  quality  and  incidents  of  real  estate  at  laiv, 
but  will  nevertheless  form  part  of  his  personal  estate 
in  equity  (g) 

{(i)  Thornborough  v.  Baker,    1  (e)  Co.  Litt.  208  a,  ii.  (1). 

Cha.     Ca.    283,     li    Swaiist.    628,  (/)  Ayite,  pp.  25--28. 

anno    167.5  :     Tabor   v.    Tabor,  -3  (g)  Ante,  pp.  158 — ISI. 
Swaiist.  636. 
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CHAPTER   I. 

OF    A    TERM    OF    YEARS. 

At  the  present  day,  one  of  the  most  important  kinds 
of  chattel  or  personal  interests  in  landed  property  is 
a  term  of  years,  by  which  is  understood,  not  the  time 
merely  for  which  a  lease  is  granted,  but  also  the  interest 
acquired  by  the  lessee.  Terms  of  ^^ears  may  practically 
be  considered  as  of  two  kinds ;  first,  those  which  are  Two  kinds  of 
created  by  ordinary  leases,  which  are  subject  to  a  yearl}'  years, 
rent,  which  seldom  exceed  ninety-nine  years,  and  in 
respect  of  which  so  large  a  number  of  the  occupiers  of 
lands  and  houses  are  entitled  to  their  occupation  ;  and 
secondly,  those  which  are  created  by  settlements,  wills, 
or  mortgage  deeds,  in  respect  of  which  no  rent  is  usually 
reserved,  which  are  frequently  for  one  thousand  years  or 
more,  which  are  often  vested  in  trustees,  and  the  object 
of  which  is  usually  to  secure  the  payment  of  money  by 
the  owner  of  the  land.  Butallhough  terms  of  years  of 
different  lengths  are  thus  created  for  different  purposes, 
it  must  not,  therefore,  be  supposed  that  a  long  term  of 
years  is  an  interest  of  a  different  nature  from  a  short 
one.  On  the  contrary,  all  terms  of  years  of  whatever 
length  possess  precisely  the  same  attributes  in  the  eye 
of  the  law. 

The  consideration  of  terms  of  the  former  kind,  or   a  iiniuirj 
those  created  by  ordinary  leases,  may  conveniently  be 
preceded  by  a  short  notice  of  a  tenancy  at  will,  and 
a  tenancy  by  sufferance.      A  tenancy  at  will  may  be 
created  by  parol  (a),  or  by  deed ;  it  arises  when  a  person 

(a)  Stat.  29  Car.  II.  c.  I?,  s.  1. 
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lets  land  to  another,  to  hold  at  the  will  of  the  lessor  or 
person  letting  (/>).  The  lessee,  or  person  taking  the 
lands,  is  called  a  tenant  at  will;  and,  as  he  may  be 
turned  out  when  his  landlord  pleases,  so  he  may  leave 
when  he  likes.  A  tenant  at  will  is  not  answerable  for 
mere  permissive  waste  (c).  He  is  allowed,  if  turned  out 
by  his  landlord,  to  reap  what  he  has  sown,  or,  as  it  is 
Emblements,  legally  expressed,  to  take  the  emblements  (c/).  But  as 
this  kind  of  letting  is  very  inconvenient  to  both  parties, 
it  is  scarcely  ever  adopted  ;  and,  in  construction  of  law, 
a  lease  at  an  annual  rent,  made  generally  without 
expressly  stating  it  to  be  at  will  (e),  and  without  limiting 
any  certain  period,  is  not  a  lease  at  will,  but  a  lease  from 
year  to  year  (/),  of  which  we  shall  presently  speak. 
As  we  have  seen  (g),  the  Courts  of  law  considered  one 
in  possession  of  land  as  cestui  que  trust  to  be  merely  the 
tenant  at  will  of  his  trustees  (Ji)  ;  although  he  might 
have  been  absolutely  entitled  in  equity.  A  tenancy  by 
sufferance  is  when  a  person,  who  has  originally  come 
into  possession  by  a  law'ful  title,  holds  such  possession 
after  his  title  has  determined. 


Cestui  que 
trust  tenant 
at  wilL 

Tenancy  by 
sufferance. 


Lease  from 
year  to  year. 


A  lease  from  year  to  year  is  a  method  of  letting  very 
commonly  adopted :  in  most  cases  it  is  much  more 
advantageous  to  both  landlord  and  tenant  than  a  lease 
at  will.  The  advantage  consists  in  this,  that  both  land- 
lord and  tenant  are  entitled  to  notice  before  the  tenancy 
can  be  determined  by  the  other  of  them  (/).  By  the 
common  law,  this  notice  must  be  given  at  least  half 


(b)  Litt.  .s.  68  ;  2  Black.  Conim. 
145. 

((•)  Harnett  v.  Maitland.  16 
M.  &  AV.  257. 

(d)  Litt.  s.  68  ;  see  Graves  v. 
Weld,  5  B.  &  Ad.  105. 

(c)  Doe  d.  Bastoiv  v.  Cox,  11 
Q.  B.  1-22  ;  Doe  6..  Dixie  v.  Davies, 
7  Ex.  89. 

(/)  Riqht  d.  Flo\cer  v.  Darhi/, 
1  T.   R.  159,   163,   1  R.  R.  169  ; 


Duxqal  V.  McCarthy,  1893,  1 
Q.  B.  736. 

(fl)  Ante,  p.  184. 

(/()  Pomfret  v.  Windsor,  2  Ves. 
sen.  472,  481.  See  Melling  v. 
Leal;  16  C.  B.  652. 

((')  As  to  t)ie  efi'ect  of  an  as- 
signment of  his  interest  by  a 
tenant  from  year  to  year,  see 
Allcoek  V.  MoorlioKse,  9  Q.  B.  D. 
366. 
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a  year  before  the  expiration  of  the  current  year  of  the 
tenancy  {k)  ;  for  the  tenancy  cannot  be  determined  by 
one  only  of  the  parties,  except  at  the  end  of  any  number 
of  whole  years  from  the  time  it  began.  So  that,  if  the 
tenant  enter  on  any  quarter  da}^  he  can  quit  onl3'on  the 
same  quarter  day :  when  once  in  possession,  he  has  a  right 
to  remain  for  a  year :  and  if  no  notice  to  quit  be  given  for 
half  a  year  after  he  has  had  possession,  lie  will  have  a 
right  to  remain  two  whole  years  from  the  time  he  came 
in  ;  and  so  on  from  year  to  year.  But  in  the  case  of  a 
tenancy  from  year  to  year  of  an  agricultural  holding, 
within  the  meaning  of  the  Agricultural  Holdings  (Eng-  Agricultural 
land)  Act,  1883  (/),  a  year's  notice,  expiring  with  a  year  (En^iaS) 
of  tenancy,  is  now  required  in  order  to  determine  the  Act,  1883. 
tenancy,  by  the  33rd  section  of  the  Act ;  unless  the 
landlord  and  tenant  of  the  holding  by  writing  under  their 
hands  agree  that  this  section  shall  not  apply  ;  in  which 
case  a  half-year's  notice  will  be  sufficient.  This  section, 
however,  does  not  extend  to  a  case  where  the  tenant  is 
adjudged  bankrupt,  or  has  filed  a  petition  for  a  com- 
position or  arrangement  with  his  creditors  (ni).  Under 
the  same  Act  (;«),  a  landlord  maygivea  tenant  from  year 
to  year  notice  to  quit  part  only  of  his  holding  with  a  view 
to  the  use  of  the  land  for  any  of  the  improvements  speci- 
fied in  the  Act;  the  tenant  having  the  option,  by  counter 
notice  in  writing  within  twenty-eight  days,  to  accept  the 
same  as  notice  to  quit  the  entire  holding.  This  Act 
does  not  apply  to  any  holding  which  is  not  either  wholly 
agricultural  or  wholly  pastoral,  or  in  part  agricultural 
and  as  to  the  residue  pastoral,  or  in  whole  or  in  part 
cultivated  as  a  market  garden  ;  or  to  any  holding  let  to 

(/.)  Iliqiil  <1.  F/>m-cr  V.   narbif,  (Kiij^lauil)  A.-t,  1875,  repealed  hy 

1  T.  R.  1/19,  163.1  I{.  R.  1»;9;  and  tlip  Act  of  1883,c()iilaiiM'd  similar 

see  iJoe  d.  Bradfunl  v.   It'al/cin.s,  itrovisioiis  ;  see  stat.  :5S  k  39  Vict. 

7  East,  r,:>\,  8  R.  R.  tJ70.  c.  92,  ss.  .11.  .M— .18. 

(/)  Stat.  40  k  47   Vict,  c   61  ;  (/()  Stat.  4(5  k  47  Vict.   c.   61, 

see  Harlow  V.  Teal,   };>  Q.  15.  D.  .s.  41.     Tlic  Act  ol  187;")  contained 

403,  iJOl.  similar  j)rovision.s  ;  sec  stat.  38  k 

(m)  The  Agricultiir;il  Holdings  39  Vict.  c.  92.  ss.  :,-2,  .''.4 -.18. 
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the  tenant  during  his  continuance  in  any  office,  appoint- 
ment, or  employment  held  under  the  landlord  (o).  The 
parties  to  a  lease  from  year  to  year,  whether  of  an  agri- 
cultural or  any  other  holding,  may  agree  that  the 
tenancy  shall  be  determinable  on  other  terms  than 
those  specified  in  the  Agricultural  Holdings  Act,  or 
implied  by  the  common  law;  for  instance,  by  three 
months'  notice  to  be  given  on  any  day  (p).  A  lease 
from  year  to  year  can  be  made  by  parol  or  word  of 
mouth  (q),  if  the  rent  reserved  amount  to  two-thirds  at 
least  of  the  full  improved  value  of  the  lands ;  for  if  the 
rent  reserved  do  not  amount  to  so  much,  the  Statute  of 
Frauds  declares  that  such  parol  lease  shall  have  the 
force  and  effect  of  a  lease  at  will  only  (;•).  A  lease  from 
year  to  year,  reserving  a  less  amount  of  rent,  must  be 
made  by  deed  (s).  The  best  way  to  create  this  kind  of 
tenancy  is  to  let  the  lands  to  hold  "  from  year  to  year  " 
simply,  for  much  litigation  has  arisen  from  the  use  of 
more  circuitous  methods  of  saj'ing  the  same  thing  {t). 

Lease  for  a  A  lease  for  a  fixed  number  of  years  may,  by  the 

^^'^  ^^  Statute  of  Frauds,  be  made  by  parol,  if  the  term  do  not 
exceed  three  years  from  the  making  thereof,  and  if  the 
rent  reserved  amount  to  two-thirds,  at  least,  of  the  full 
improved  value  of  the  land  (//).  Leases  for  a  longer 
term  of  years,  or  at  a  lower  rent,  were  required  by  the 
Statute  of  Frauds  (.r),  to  be  put  into  writing  and  signed 
by  the  parties  making  the  same,  or  their  agents  there- 
unto lawfullj'  authorized  by  writing.     But  a  lease  of  a 

(o)  Stat.   46  &  47  Vict.  e.  6L  (■•-•)  Stat.  8  &  9  Vict.  e.  106,  s.  3. 

s.  54.     The  Act  of  1875  applied  (<)  See  Bac.  Abr.  Leases  (L.  3) ; 

to  agricultural  and  pastoral  hold-  Doc   d.    Clarke    v.    Smaridge,     7 

iiigs  of  two  acres  and  upwards  in  Q.    15.    957  ;  Dixon  v.    Bradford, 

extent;  see  stat.  38  &  39   Vict.  <tv.,  Socidii,  1904,  1  K.   B.  "444; 

c.  92,  s.  58.  Lewis  v.  Bakn;  1905,  2  K.  B.  576. 

{p)  Kinq   V.    Kmrsfield,    1897,  (u)  29  Car.  IL  c.  3,  s.  2  ;  Lord 

2  Q.  B.  475.                 "  Bolton  v.  Tomlin,  5  A.  &  E.  856  ; 

{q)  Lef/g  V.  Haclcelt,   Bae.  Abr.  ante,  p.  153. 

Leases  (L.  3)  ;  S.   C.  noni.  Ler/(i  (,iO  29  Car.  IL  c.  3,  s.  1 ;  ante, 

V.  Slrudioick,  2Salk.  414.            '  p.  153. 

(r)  29  Car.  II.  c.  3,  ss.  1,  2. 
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separate  incorporeal  hereditament  was  always  required 
to  be  made  by  deed  (i/).      And  the  Eeal  Property  Act, 
1845,  provided  that  a  lease,  required  by  law  to  be  in 
writing,  of  any  tenements  or  hereditaments,  shall  be  void   Leases  in 
at  law,  unless  made  by  deed(^).     But  such  a  lease,   ^ruired^uT 
although  void  as  a  lease  for  want  of  its  being  by  deed,   be  by  deed, 
may  be  good  as  an  agreement  to  grant  a  lease,  ut  res 
magis  valeat  quampcreat  (a).     And  since  the  Judicature 
Acts  took  effect  {b),  it  has  been  held  that  a  tenant  in  pos- 
session of  land  under  an  agreement  for  a  lease,  which  he 
might  enforce  specifically  under  the  equitable  jurisdic- 
tion of  the  Court  (r),  is  to  be  treated  as  if  he  were  tenant 
of  the  land  at  laic  upon  the  terms  of  the  agreement  ((/)• 
A    tenant    under   a    mere    agreement   in    writing  (^0 5 
is  thus  placed  practically  in  the  same  position  as  if  he 
had  a  lease  by  deed.     It  does  not  require  any  formal  No  formal 
words  to  make  a  lease  for  years.  The  words  commonly   required  to 
employed  are  "  demise,  lease  and  to  farm  let ;  "  but  any   '""l"'  ^  l^ase. 
words  indicating  an  intention  to  get  possession  of  the 
lands  for  a  determinate  time   will   be   sufficient  (/). 
Accordingl}',  it  sometimes  happened,  previously  to  the 
Act  of  18-15,  that  what  was  meant  by  the  parties  merely 
as  an  agreement  to  execute  a  lease,  was  in  law  construed 
as  itself  an  actual  lease  ;  and  very  many  lawsuits  arose 
out  of  the  (piestion,  whether  tlie  effect  of  a  memorandum 
was  in  law  an  actual  lease,  or  merely  an  agreement  to 
make  one.     Thus,  a  mere  memorandum  in  writing  that 

((/)   Bird  V.  Hi;/f/iiisu7i,   2  A.  &  (<;)  Sec  (i,itc,  |».    1G2  k  ii.  (e)  : 

K.  t5<Jl),  6  A.   k  E.  824  ;  ,S'.    C.  4  Stmin  v.  .■li/rc.s,  21  Q.  15.  I).  28!'. 

Nev.  k.  Jlaii.  r.05.     See  avfr,  i))..  (d)    tl'alsh  v.  Lovsdak,  21    Cli. 

31,  32,  321.  1).  9  ;  Fnrnrss  v.   Bond,  4  Times 

[z)  Stat.    8   &   9    Vict.    e.    lot;,  J,.    R.    A:u  ;  Loiclher   v.    J/ravcr, 

s.   3,   iepealiii<;  stat.   7  &  8  Vict.  41    Cii.    1).    248,   264  ;  Cnimp  v. 

c.  7t),  s.  4,  to  the  same  tlleet.  Temple,    7    Times    L.    R.     120  : 

(n)  I'mkir  v.    Toftvrll,    4  .rnr.  Jf<iin/:rst<rLrriren/C'o.v.C'>Mmbs. 

N.  S.  183,  alliiiiied  2  De  C.  k  .1.  1901,  2  Cli.  608,   t'il7  :  see  Fv.sirr 

559;   /jond  V.  RoxUiki,  'i    15.  .t  S.  v.    JU-nrs,    1892,    2    <}.    Ii.    2.^5: 

371  ;    Tidnj  V.    MnllrtI,   16  C.    15.  (Ode,  y\K  l'*'-'.  ^'^^■ 

N.  S.    298  ;    J,'o//asi>,i   v.  Lroti,    J  (c)  See  (k/^.  p.  186. 

H.   &  N.   73,  ovenuliiif,'  Slrnlloa  (/)   Bnc.     Abr.      Leiuses    (K)  : 

V.  Petlit,  16  C.  15.  420.  Curihi'j  v.   .1////.V,  6  Man.   k  V.\. 

(i)  Antr,  y.  164.  173. 
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A.  agreed  to  let,  and  B.  agreed  to  take,  a  house  or  farm 
for  so  many  years,  at  such  a  rent,  was,  if  signed  by  the 
parties,  as  much  a  lease  as  if  the  most  formal  words  had 
been  employed  (//).  By  such  a  memorandum  a  term  of 
years  was  created  in  the  premises,  and  was  vested  in  the 
lessee,  immediately  on  his  entry,  instead  of  the  lessee 
acquiring,  as  at  present,  merely  a  right  to  have  a  lease 
granted  to  him  in  accordance  with  the  agreement  (//). 


((/)  Poulc  V.    Bciitlty,    12  East,  Scott,  259  ;  TVarman  v .  Failhfidl, 

168  ;  Doc  d.  Walker  v.  Groves,  15  5    13.    &    Ad.    1042  :     Pearce    v. 

East,  244  ;  Doe  d.  Pearson  v.  Eies,  Chcslijn,  4  A.  &  E.  225. 
8  Bing.   178  ;   S.    C,   1  Moo.  & 

{h)  By  the   Stamp   Act,    1891,    leases,  with   some  exceptions,   are 
subject  to  an  ad  valorem  duty  on  the  rent  reserved  as  follows  : — 


If  tlie  term 

being 

If  the 

term 

definite 

If  tlie  term 

does 

not 

exceed  !■ 

35 

being 

exceed  35 

Years, 

but 

definite 

Years 

or  is 

does  n 

ot 

exceeds  100 

indefinite. 

exceed  100 

Years. 

Years. 

s. 

<l. 

£    s. 

d. 

£ 

s.     d. 

0 

6 

0     3 

0 

0 

6     0 

1 

(1 

0     6 

0 

0 

12     0 

1 

6 
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0 

0 

18     0 

2 

0 

0  12 

0 

1 

4     0 

2 

6 

0  15 

0 

1 

10     0 

5 

0 

1   10 

0 

3 

0     0 

7 

6 

2     5 

0 

4 

10     0 

10 

0 

3     0 

0 

6 

0     0 

Wliere    the    yearly    rent    shall    not 

exceed  £5      ....         . 

Shall  exceed  £5  and  not  exceed  £10 

10  ,,  15 

15  ,,  20 

20  „  25 

25  ,,  50 

50  .,  75 

75  ,,  100 

And   where   the   same   sliall    exceed 

£100,  tlien  for  every  £50,  and  also 

for  any  fractional  part  of  £50.  5     0     ,110     0  ]  3     0     0 

And  any  premium  which  may  be  paid  for  the  lease  is  also  charged 
with  the  same  ad  valorem  duty  as  on  a  conveyance  npon  the  sale  of 
lands  for  the  same  consideration.  The  counterpart  bears  a  duty  of 
live  shillings,  unless  the  duty  on  the  lease  is  less  than  hve  shillings, 
in  which  case  the  counterpart  bears  the  same  duty  as  the  lease  ;  and 
if  not  execnted  by  the  lessor,  it  does  not  require  any  stamp  denoting 
that  the  proper  duty  has  been  paid  on  the  original.  Agreements  for 
leases  for  any  term  not  exceeding  thirty-five  years  are  subject  to  the 
same  duty  as  leases.  Leases  of  furnished  houses  or  apartments  for 
any  terra  less  than  a  year,  where  the  rent  for  snch  term  exceeds  25Z. , 
iire  subject  to  a  duty  of  half-a-cro\vn.  And  any  lease  of  a  dwelling- 
house  or  part  thereof  for  any  definite  term  not  exceeding  a  year,  at  a. 
rent  not  exceeding  the  rate  of  10/.  per  annum,  is  now  chargeable  with 
the  stamp  iluty  of  one  penny  onl}'.  Covenants  iu  a  lease  to  make 
improvements  or  additions  to  the  property  do  not  subject  it  to  any 
additional  duty.  See  stat.  54  k  55  Vict.  c.  39,  ss.  75 — 78,  and  1st 
schedule,  tit.  Lease,  replacing  33  &  34  Vict.  c.  97,  ss.  96 — 100  and 
schedule,  tit.  Lease. 
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There  is  no  limit  to  the  niimher  of  3'ears  for  which  a  lease  may 
a  lease  maj'  be  granted  :  a  lease  may  be  made  for  99,  any  number 
100,  1000,  or  an}^  other  number  of  years  ;  the  only  of  years, 
requisite  on  this  point  is,  that  there  be  a  definite  period   Thci«  must 
of  time  fixed  in  the  lease,  at  which  the  term  granted   fixeVfoi-^tiie 
must  end  (i)  ;  and  it  is  this  fixed  period   of  ending   onHin,?. 
which  distinguishes  a  term  from  an  estate  of  fi-eehold. 
Thus,  a  lease  to  A.  for  his  life  is  a  conveyance  of  an 
estate  of  freehold,  and  must  be  carried  into  effect  bj' 
the  proper  method  for  convejang  the  legal  seisin  ;  but 
a  lease  to  A.  for  ninety-nine  years,  if  he  shall  so  long 
live,  gives  him  only  a  term  of  years,  on  account  of  the 
absolute  certainty  of  the  determination  of  the  interest 
granted  at  a  given  time  fixed  in  tJic  lease.    Besides  the 
fixed  time  for  the  term  to  end,  there  must  also  be  a 
time  fixed  from  which  the  term  is  to  begin  ;  and  this 
time  may,  if  the  parties  please,  be  at  a  future  period  (k). 
Thus,  a  lease  may  be  made  for  100  3'ears  from  next  a  term  may 
Christmas.     For,  as  leases  anciently  were  contracts  con"mence^at 
between  the  landlords  and  their  husbandmen,  and  the  a  future  time 
interests   of  tenants  for  years  were  treated  as  lying 
outside  the  law  of  freehold  estates  (/),  no  objection  was 
made  to  llie  tenant's  right  of  occupation  being  deferred 
to  a  future  time. 

Leases  of  lands  situate  in  Middlesex  or  Yorkshire  Leases  of 
may  be  avoided,  if  not  registered  in  the  county  register,   !,""','?/" 
in  the  same  manner  as  conveyances  of  freehold  estates  and  York- 
in  such  lands  (//()  :  but  leases  at  a  rack  rent  (ii)  and 
leases  not  exceeding  twenty-one  years  when  the  actual 
[)ossession  and  occupation  go  along  with  the  lease  are 
excepted  from  the  operation  of  the  Middlesex  Registry 
Act(r>);  and  the  Yorkshire  Registries  Act,  lISHKjU,  does 

(i)  Co.    Litt.    ir.   1.;    2    Hluck.  (»)   Antr,  p.  lOG,  u.  (-/). 

Coinni.  143.  (y)  Stat.  7  .'\iine,  c.  20,  s.  17; 

(A)  2  I'.lack.  Cuinm.  143.  sec  Suj,'.   V.    k    W   732  ;  2  Dart, 

(/)  See  atilc,  pp.  Iti— 21 ,  29,  03,  V.  &  P.  709. 
04.  {/>)  Stat.    47  A:  48  Vicl.  o.  [>i, 

(m)  Aiilr,  p.  200.  s.  28.       In     tir.'    ol.l     Yorkshire 


shire. 
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Leases  of 
Innds  in  a 
district  where 
registration 
of  title  is 
compulsory. 


Entry. 


Intereasc 
terinini. 

Bargain 
and  sale. 


not  extend  to  any  lease  not  exceeding  twenty-one  years 
where  accompanied  l)y  actual  possession  from  the 
making  of  the  lease.  Leases  for  forty  years  or  more 
of  lands  situate  in  a  district  where  registration  of  title 
is  compulsory  on  sale  {q)  operate  only  as  an  agreement 
and  do  not  pass  any  legal  estate  to  the  lessee  unless  or 
until  he  is  registered  under  the  Land  Transfer  Acts  as 
proprietor  of  the  lease  (y)  :  hut  this  does  not  apply  to 
a  term  created  for  mortgage  purj^oses  (s). 

When  the  lease  is  made,  the  lessee  does  not  hecome 
complete  tenant  hy  lease  to  ihe  lessor  until  he  has 
entered  on  the  lands  let  (0-  Before  entry,  he  has  no 
estate,  hut  only  a  right  to  have  the  lands  for  the  term 
by  force  of  the  lease  {u),  called  in  law  an  iuteresse 
terntini.  But  if  the  lease  should  he  made  by  a  bargain 
and  sale,  or  any  other  conveyance  operating  by  virtue  of 
the  Statute  of  Uses,  the  lessee  will,  as  we  have  seen  (x), 
have  the  whole  term  vested  in  him  at  once,  in  the  same 
manner  as  if  he  had  actually  entered.  And  registration 
of  a  lessee  under  the  Land  Transfer  Acts,  1875  and 
1897  (?/),  as  proprietor  of  the  land  comprised  in  the  lease 
appears  to  vest  in  him  the  possession  under  the  lease 
without  any  actual  entry  by  him. 

The  circumstance,  that  a  lease  for  years  was  ancientl}^ 
nothing  more  than  a  mere  contract,  explains  a  curious 
point  of  law  relating  to  the  creation  of  leases  for  years. 


liegistry  Acts  tliere  was  the  same 
exception  as  in  the  Middlesex 
Act ;  stats.  2  &  3  Anne,  c.  4, 
.s.  16  ;  6  Anne,  c.  35,  s.  '29  ; 
8  Geo.  II.  c.  6,  s.  34. 

(q)  Ante,  pp.  207,  209. 

(r)  Stat.  dO  &  61  A'ict.  e.  65, 
s.  20  (1),  as  extended  by  s.  22(6), 
and  the  Larid  Transfer  Rules, 
1903,  Nos.  68—70,  also  applying 
to  leases  for  two  or  more  lives  ; 
see  rules  50—57  ;  post.  Part  VII. 

(s)  Stat.  38  &  39  Vict.  c.  87, 
s.  11,  as  amended  by  60  &  61 
Vict.  c.  65,  First  Schedule.  A 
lease  containing  an  absolute  pro- 


hibition against  alienation  is  also 
excepted  :  but  not  a  lease  con- 
taining a  prohibition  against 
alienation  without  the  lessor's 
licence  ;  see  post,  p.  495  ;  Land 
Transfer  Rules.  1898,  No.  52. 

(0  Litt.  s.  58  ;  Co.  Lift.  46  b  ; 
Miller  v.  Green,  8  Biug.  92  ; 
ante,  p.  199. 

(«)  Litt.  s.  459  :  Bac.  Abr. 
Leases  (M)  ;  JFallis  v.  Hands, 
1893,  2  Ch.  75  ;  Lewis  v.  £aker, 
1905,  1  Ch.  46. 

(.r)  Ante,  p.  199. 

(>/)  Stats.  38  &  39  Vict.  c.  87, 
s.  13,  as  amended  by  60  &  61  Vict. 
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which  does  not  hold  with  respect  to  the  creation  of  any 

greater  interest  in  land.     If  a  man  should  by  indenture  Lease  for 

lease  lands,  in  which  he  has  no  lej^^al  interest,  for  a  term  -^^,^"  ^T 

".  estoppel. 

of  years,  both  lessor  and  lessee  will  be  estopped  during 
the  term,  or  forbidden  to  den}^  the  validity  of  the  lease. 
This  might  have  been  expected  [z).  But  the  law  goes 
further,  and  holds,  that  if  the  lessor  should  at  any  time 
during  the  lease  acquire  the  lands  he  has  so  let,  the 
lease,  which  before  operated  only  by  estoppel,  shall 
now  take  effect  out  of  the  newly-acquired  estate  of  the 
lessor,  and  shall  become  for  all  purposes  a  regular 
estate  for  a  term  of  years  {a).  If,  however,  the  lessor  Exceptioa 
has,  at  the  time  of  making  the  lease,  any  interest  in  the  where  the 

lessor  o&s 

land   he  lets,  such   interest  only  will  pass,  and  the  any  interest. 

lease  will  have  no  further  effect  by  way  of  estoppel, 

though  the  interest  purported  to  be  granted  be  really 

greater   than    the   lessor   had  at  the    time  power  to 

grant  {h).     Thus,  if  A.,  a  lessee  for    the    life    of  B., 

makes  a  lease  for  years  by  indenture,  and  afterwards 

purchases  the  reversion  in  fee,  and  then  B.  dies,  A. 

may  at  law  avoid  his  own  lease,  though  several  of  the 

years  expressed  in  the  lease  may  be  still  to  come ;  for 

as  A.  had  an  interest  in  the  lands  for  the  life  of  B., 

a  term  of  years  determinable  on  B.'s  life  passed  to  the 

lessee.      But  if  in  such  a  case  the  lease  was  made  for 

valuable  consideration,  Equity  would  oblige  the  lessor 

to   make   good   the  term  out  of  the  interest  he  had 

acquired  (c). 

As  we  have  seen,  a  tenant  for  a  term  of  years  has   Ownership 
long  enjoyed  a  true  properly  in  his  holding ;  for  he   for^J".^"' 
has  the  right  to  maintain  or  recover  possession  of  his 


e.  (;5,  s.  22  (6);  Laud  Transfer 
Rules,  189S,  Nos.  47—52  ;  sec 
post.  Part  VII. 

(s)  See  (uitc,  p.  149. 

(a)  Co.  Litt.  47  b  ;  Bac.  Abr. 
Leases  (0);  2  I'rest.  Abst.  211  ; 
jyebb  V.   Austin,  7  Man.   k  Gr. 


701. 


{b)  Co.    Litt.    17   b :    J/iil    v. 


Saunders,  4  B.  &  C 
Strode  v.  Seaton,   2  C.   M 
728,  730. 
(c)  2  Prest.  Abst.  217. 


Doe  a. 
k  U. 
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Assignment. 


Underlease. 


land  during  the  term  against  all  others,  including  his 
landlord  (d).  He  also  enjoys  the  right  of  free  disposition 
of  his  holding,  either  hy  parting  with  his  whole  interest 
therein,  which  is  termed  an  assignment,  or  by  granting 
an  estate  for  a  shorter  term  than  his  own,  which  is 
called  an  underlease  (c).  But  he  may  deprive  himself 
of  the  i^ower  of  exercising  this  right  by  agreement  with 
his  landlord.  Thus  his  lease  may  have  contained  a 
covenant  by  him  not  to  assign  the  demised  premises 
without  his  landlord's  licence;  in  which  case  he  will  be 
prevented  from  assigning,  though  not  from  underletting 
them  without  licence  (/).  Or  he  may  have  covenanted 
not  to  assign  or  underlet  without  licence,  which  will 
prevent  either  mode  of  disposition  (r/).  But  a  disposition 
of  the  demised  premises,  which  takes  effect  as  an  assign- 
ment or  underlease  in  equity  only  and  not  at  law,  is  no 
breach  of  such  a  covenant  (/<) .  With  regard  to  the  right 
of  free  enjoyment,  it  appears  that,  in  the  absence  of 
express  agreement,  a  tenant  for  years  is  liable,  equally 
with  a  tenant  for  life,  for  voluntary  waste  (0  :  but  it  is  a 
question  whether  a  tenant  for  years  is  not  liable,  in  the 
matter  of  permissive  waste,  at  least  to  keep  the  demised 
premises  wind  and  water  tight,  so  as  to  prevent  decay  {k) . 

64, 


(d)  Ante,  pp.  2,  17,  18, 
n.  (g) ;  3  Black.  Comm.  cli. 
xii.;  Bac.  Abr.  Trespass   C.  2). 

(e)  Bract.  11  b,  326  a;  Perk. 
s.  91;  Co.  Litt.  46  b;  Shep. 
Touch.  268  ;  Bac.  Abr.  Leases 
(I.  3) ;  CInirch  v.  Bi-own,  15  Ves. 
258,  264 ;  Cruise,  Dig.  iv.  88,  89, 
4tli  ed. ;  Buckland  v.  Papillon, 
L.  R.  1  Eq.  477,  2  Ch.  67. 

(/)  Crusoe  d.  Blencoive  v. 
Bu'ghy,  2  W.  Bl.  766  ;  Church 
V.  Brown,  15  Ves.  265  :  Ch-ovc  v. 
I'orlal,  1902,  1  Ch.  727,  731. 
By  Stat.  55  &  56  Vict.  c.  13, 
s.  3,  agreements  in  leases  against 
assigning  or  underletting  without 
licence  shall,  unless  the  lease 
contain  an  express  provision  to 
the  contrary,  be  deemed  to  be 
subject  to  a  proviso  that  no  fine 
shall  be  payable  for  such  licence. 


{g)  See  Church  v.  Broion,  15 
Ves.  265 ;  Bain  v.  Father  gill, 
L.  R.  7  H.  L.  158  ;  Grove  v. 
Portal,  ubi  sup. 

(h)  Gentle  v.  Faulkner,  1900, 
2  Q.  B.  267  ;  and  see  Horsey 
Estate,  Ld.  v.  Steiger,  1899,  2 
Q.  B.  79. 

(i)  See  ante,  p.  114 ;  JVest 
Ham,  A-c.  v.  East  London  Water - 
works  Co.,  1900,  1  Ch.  624.  A 
tenant  for  years  may  work  open 
mines  ;  Elias  v.  Saowdon  Slate 
Quarries  Co.,  4  App.  Cas.  454. 

(k)  Tlie  old  opinion  was  that  a 
tenant  for  years  was  on  the  same 
footing  with  a  tenant  for  life 
as  regards  waste,  and  that  both 
were  liable  for  jjermissive  waste ; 
Litt.  s.  71  ;  Co.  Litt.  53,  54  a ;  2 
Inst.  144,  145,  299  ;  2  Black. 
Comm.  144,  283.    But  in  modern 


covenants 
in  leases. 
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But  in  practice,  the  rights  and  liabilities  of  a  tenant  for 

years  in  respect  of  his  enjoyment  of  the  demised  premises 

are  almost  always  regulated  by  express  agreement.  Thus 

in  agricultural  leases  the  tenant  generally  enters  into 

covenants  as  to  the  mode  of  cultivation  of  the  land ;  in 

leases  of  houses,  he  usually  covenants  to  repair,  and 

sometimes  to  paint  them  also.     Covenants  restricting 

the  use  of  the  premises,  as  not  to  carry  on  certain  trades  , 

thereon,  or  to  use  the  same  as  a  private  dwelling-house 

only,  are  also  met  with  (/). 

Leases  for  years  taken  for  the  purpose  of  occupation   Rent  and 
are  usually  made  subject  to  the  payment  of  a  yearly 
rent  (//;) ;  and,  as  w'e  have  seen,  they  generally  contain 
certain  covenants  by  the  lessee,  amongst  which  a  cove- 
nant to  pay  the  rent  is  always  included.    Thus  a  lease 

times  conflicting  opinions  have  principle,  this  decision  shouhl 
lieeu  exjiressed  as  to  the  liability  govern  the  case  of  a  tenant  for 
of  a  tenatit  for  years  for  per-  years.  Bnr  it  nia)'  he  ])ointed 
misaive  waate  :  I/er7iev.  JJe/ibuw,  A  ont  that,  anciently,  tenants  for 
Taunt.  764 ;  Anworth  v.  Johnson,  life  and  years  were  eqnally  in 
5  C.  &  P.  239  ;  YeUowly  \.  Goicer,  the  position  of  farmers,  while  in 
11  Ex.  274,  293,  294  ;  JFoodhouse  modca'ii  times  tenants  for  life  are 
V.  Wulkcr,  5  Q.  B.  D.  404,  4Ut5,  nsnally  life-owners  rather  than 
407  ;  Davies  v.  Davies,  38  Ch.  D.  fanners  ;  and  this  diHerence  in 
499,  r)03,  504;  lie  Cartwrirj/d,  41  their  position  seems  to  liave  been 
Ch.  U.  532 ;  and,  as  we  have  recognized  in  the  modern  treat- 
seen,  it  has  now  been  decided  ment  of  tlie  question  ;  .see  Bewes 
that  a  tenajit  for  life  is  not  liable  on  Waste,  211  .vy.  ;  ante,  pp.  2, 
for  permissive  waste  ;  anfr,  \->.  115.  n.  (I>),  3,  n.  (/),  42,  n.  (;y),  112. 
It    may    be    thought     that,    on 

(l)  Here  it  may  be  mentioned  that,  under  an  agreement  to  take 
a  lease  with  "the  usual"  covenants,  or  without  specifying  the 
covenants,  the  lessor  can,  as  a  rule,  insist  on  tiie  insertion  in  the 
lease  of  no  other  covenants  by  the  lessee  than  covenants  (1)  to  pay 
rent,  (2)  to  pay  taxes,  except  such  as  are  expressly  payable  by  the 
Icss.jr,  (3)  to  keep  and  deliver  up  the  ]iri'iMises  in  ro])air,  and  (4)  to 
allow  the  lessor  to  enter  and  view  tiie  stale  of  rcjiair.  Leases  for 
particular  purposes  (as  farming,  mining  or  public-house  leases)  should 
contain,  besides,  sucli  coveiianis  and  clauses  as  aie  usuallj'  inserted  in 
similar  leases  by  the  custom  of  the  trade  or  tlie  district.  In  the 
absence  of  express  sti])ulation,  tlie  le.ssor  is  entitled  to  have  a  condi- 
tion of  re-entrj'  on  non-payment  of  rent,  but  not  ori  breach  of 
covenant.  And  the  lessor  is  only  bound  to  enter  into  tin-  usual 
qualilied  covenant  for  ([uiet  enjoyment.  Sue  Davidson,  I'rec.  (,'onv., 
vol.  V.  pt.  i.  pp.  50 — 54,  3rd  ed.  ;  Jlanips/tirc  v.  lUckcnii,  7  Ch.  I). 
555,  561  ;  Jic  Andrrlon  <t-  Mihicv's  Contract,  45  Ch.  D.  47G ;  Ik 
Lander  »0  lUujIcyn  Contract,  1892,  3  Cli.  41. 

[m)  Ante,  p.  326. 

w.R.p.  32 
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is  a  matter  partly  of  transfer  of  property,  partly  of  con- 
tract. As  a  matter  of  contract,  the  lessee's  covenant  to 
pay  rent  and  his  other  covenants  remain  constantly 
binding  on  him  during  the  whole  term,  notwithstanding 
any  assignment  which  he  may  malie(/i)-  On  a  sale  of 
leasehold  land  by  the  lessee,  the  purchaser  is  therefore 
bound  to  enter  into  a  covenant  to  indemnify  the  vendor 
against  non-payment  of  the  rent  and  non-observance 
of  the  covenants  of  the  lease  (o).  And  even  without 
such  a  covenant,  the  assignee  of  a  lease  is  bound  to 
indemnify  the  lessee  against  non-payment  of  the  rent 
and  breach  of  covenant  dm-ing  the  time  for  which  he 
remains  entitled  to  possession  of  the  demised  premises : 
but  if  the  assignee  assign  over  the  lease,  he  is  not 
liable  to  give  indemnity  against  any  future  failure  to 
pay  the  rent  or  keej)  the  covenants  {p).  In  such  case 
the  second  (and  every  subsequent)  assignee  succeeds 
to  the  same  liability  to  indemnify  the  original  lessee 
during  the  period  of  his  own  possession  (q).  The 
assignee,  as  such,  is  liable  to  the  landlord  for  the  rent 
which  may  be  unpaid,  and  for  the  covenants  which 
may  be  broken  during  the  time  that  the  term  remains 
vested  in  him,  although  he  may  never  enter  into  actual 
possession  (y),  provided  that  such  covenants  relate  to 
the  premises  let  (s) :  and  a  covenant  to  do  an}^  act  upon 

(n)  And    the     lessee     remains  v.  Thomas,  10  Q.B.J).  48;  Bayn- 

liable  for  the  rent,  after   assign-  ton  v.  Morgan,  •22  Q.  B.  D.  74. 

ment   even   without    an   express  (o)  1  Wms.  V.  &  P.  590.     See 

covenant  to  pay  it :  but  in  sucli  Goochv.  CLiMerbuck,  1899,  2  Q.  B. 

a  case  the  lessor  will  be  barred  148  ;  Re  Poole  and  Clarke  s  Con- 

from  suing  the  lessee  for  rent,  if  tract,  1904,  2  Ch.  173  ;  Harris  v. 

he    accept    the    assignee    as    his  Boots,  ib.  376. 

tenant.     This   is   no   bar   to  his  {p)   Burnett  v.  Lynch,  5  B.  & 

suing     the     lessee     on     express  C.  589 ;  Sug.  V.  &  P.  38.     Not  so 

covenants.     See  Walker  s  case,  3  the   under-lessee  of  an  assignee  ; 

Kep.  22,  24  ;  Barnard  v.  Godscall,  Bonner  v.  Tottenham,  d:c.,  Build- 

Cro.  Jac.  309  ;  Marsh  v.   Brace,  ing  .'Society,  1899,  1  Q.  B.  161. 

ib.    334 ;    Brett   v.    Cumberland,  (q)  Monk  v.   Garrett,   L.  R.  7 

ib.  521  ;  Bachelour  v.  Gage,  Cro.  Ex.  101. 

Car.  188 ;  Norton  v.  Acklane,  ib.  (r)   IViUiams  v.    Bosaiiquct,    1 

580 ;  Mills  v.  Auriol,   1    H.  Bl.  Brod.     &    Bing.     238,    3    J.    B. 

433,   443,   445,  4   T.  R.   94,    98,  Moore,  500,  21  R.  R.  585. 

2  R.  R.  341  ;  Mayor  of  Swansea  (s)  As    do,    for    example,    the 
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the  premises,  as  to  build  a  wall,  is  binding  on  the 
assignee,  if  the  lessee  has  covenanted  for  himself  atid 
Jus  assigns  to  do  the  act(0-  But  a  covenant  to  do  any 
act  upon  premises  not  comprised  in  the  lease  cannot 
be  made  to  bind  the  assignee  (»).  Covenants  which  Covenants 
are  binding  on  the  assignees  are  said  to  I'un  with  the  with  the  land, 
land,  the  burden  of  such  covenants  passing  with  the 
land  to  every  one  to  whom  the  term  is  from  time  to  time 
assigned.  But  when  the  assignee  assigns  to  another,  his 
liability  ceases  as  to  any  future  breach  (r) .  In  the  same 
manner  the  benefit  of  covenants  relating  to  the  land, 
entered  into  by  the  lessor,  will  pass  to  the  assignee ;  for, 
though  no  contract  has  been  made  between  the  lessor 
and  the  assignee  individually,  yet  as  the  latter  has 
become  the  tenant  of  the  former,  a  privitii  of  estate  is 
said  to  arise  between  them,  by  virtue  of  which  the  cove- 
nants entered  into,  when  the  lease  was  granted,  become 
mutually  binding,  and  may  be  enforced  by  the  one  against 
the  other  («').  This  mutual  right  is  also  confirmed  by 
an  express  clause  of  the  statute  before  referred  to  (a;), 
by  which  assignees  of  the  reversion  were  enabled  to  take 
advantage  of  conditions  of  re-entry  contained  in  leases  {y). 
By  the  same  statute  also,  the  assignee  of  the  reversion 
is  enabled  to  take  advantage  of  the  covenants  entered 
into  by  the  lessee  with  the  lessor,  under  whom  such 
assignee  claims  (^), — an  advantage,  however,  which,  in 
some  cases,  he  is  said  to  have  previously  possessed  (a). 
And  with  regard  to  leases  made  after  the  year  1881,  the 
ConveyancingAct  of  1881  contains  further  enactmen  ts  {h) 

covenants  specified  in  note  (I)  to  Lainbard,    2    East,    57.5,    580,    ti 

p.  497,rt;i<«.  R.   R.  511;  Sugd.  Vend,  k  Pur. 

{t)  Spencer  s  case,  5  Rep.  1(5  a;  478,  note,  3rd  ed. 
HcmimjwaT/     v.     Fcrnanden,     13  (j:)  Stat.  32  Hen.  ^'III.  c.  34, 

Sim.  228.    Sec  MinshiUlv.  Oakes,  s.  2. 
2  H.  &  N.  793,  809.  (v)  Ante,  p.  329. 

(u)  Keppclly.  Bailey,  2  My.  i:  {z)  1  Wms.  Saund.  240,  n.  (3); 

K.  517.  Marlijn  v.   IVilliams.  1    II.  .t  N. 

{v)   Taijlor  v.  Shum,  1   Bos,    &  817. 
Pul.  21,  1   li.  R.   759  ;  Rowley  v.  (a)   Fi/vi/an  v.  Arthur,  1   B.  & 

Aitamx,  4  M.  k  Or.  534.  C.  410,  414. 

(w)  3    Rep.    23;    Stevenson   v,  ((>)  Stat.   44  .1-  45  Vict.   c.  41, 
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annexing  the  rent  reserved  and  the  l)enefit  of  the  lessee's 
covenants,  having  reference  to  the  subject-matter  of  the 
lease,  to  the  immediate  reversionary  estate  in  the  land, 
and  giving  a  remedy  for  such  rent  and  covenants  to  the 
person  entitled,  subject  to  the  term,  to  the  income  of  the 
same  reversionary  estate ;  also  laying  the  obligation  of 
the  lessor's  covenants,  with  reference  to  the  subject- 
matter  of  the  lease,  upon  the  immediate  reversionary 
estate  and  the  person  entitled  thereto,  so  far  as  the 
lessor  has  power  to  bind  them;  and  allotting  the  like 
advantage  and  liability  to  every  part  of  the  reversionary 
estate  in  the  case  of  severance  thereof.  Any  covenants 
entered  into  by  the  lessor  with  the  lessee  remain  bind- 
ing on  the  lessor  personally  during  the  whole  term, 
notwithstanding  any  assignment  of  the  reversion  (c). 

Proviso  for  The  payment  of  the  rent  and  the  observance  and 

re-entry,  performance  of  the  covenants  are  usually  further  secured 

by  a  proviso  or  condition  for  re-entr}^  (d).  The  proviso 
for  re-entry,  so  far  as  it  relates  to  the  non-payment  of 
rent,  has  been  already  adverted  to(^);  it  enables  the 
landlord  or  his  heirs  (and  the  statutes  above  men- 
tioned (./')  enable  his  assigns)  to  re-enter  on  the  premises 
let,  and  repossess  them  as  if  no  lease  had  been  made. 
The  landlord,  his  heirs,  or  assigns,  could  formerly,  on 
non-observance  of  any  covenant,  at  once  re-enter  in  the 
same  way,  under  the  proviso  for  re-entry  on  breach  of 
covenant  (//).  And,  as  a  rule,  the  tenant  could  obtain 
no  relief  in  equity  against  a  forfeiture  for  breach  of 
covenant,  other  than  a  covenant  to  -pay  money  (/i).    A 

ss.  10,  11  ;  see  "Wms.  Conv.  Stat.  (/y)  Doe  d.  Muston  v.  Gladwin, 

lOi— 110;  Mimidjxcl,  Jbc,  Build-  6  Q.   B.   953;  Davis  v.  Burrell, 

ing  Society  v.  Smith.  22  Q.  B.  D.  10  C.  B.  821. 
70.  {h)  Hill  v.  Barclay,  18  Ves.  5ti, 

(c)  Stuart  V.  Joy,  1904,  1  K.  B.  11  R.  R.  147  ;  Nolces  v.   Gibbon, 
362  ;  cf.  ante,  p.  49S.  3  Drew.  681  ;  Baii-oio  v.  Isaacs, 

(d)  See  ante,  p.  497,  n.  (/).  1891.  1  Q.  B.  417  ;  Eastern   Tele- 

(e)  Ante,  p.  327.  grajyh  Co.  Ld.   v.  Dent,   1899,    1 
(/)  Stats.  32  Hen.  VIII.  c.  34  ;       Q.  B.  835  :  sec  Bamford  v.  Creasy, 

44  &  45  Yict.  c.  41,  ss.  10,  14  3  Gitt".  675:  Bargent  v.  Tlwmson, 
(sub-s.  8") ;  ante,  pp.  329,  330.  4  Girt'.  473. 


^ 
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condition  for  re-entry  on  breach  of  covenant  thus  became 
a  very  serious  instrument  of  oppression  in  the  hands  of 
the  landlord,  when  the  property  comprised  in  the  lease 
was  valuable,  and  the  tenant  had  by  mere  inadvertence 
committed  some  breach  of  covenant  (/).  But  now,  by  /3. 
the  Conveyancing  Act  of  1881  (J),  a  right  of  re-entry  or 
forfeiture  under  any  proviso  or  stipulation  in  a  lease  {k) 
for  a  breach  of  any  covenant  or  condition  in  a  lease, 
shall  not  be  enforceable,  by  action  or  otherwise,  unless 
and  until  the  lessor  serves  on  the  lessee  a  notice  {I)  ' 
specifying  the  particular  breach  complained  of,  and,  if 
the  breach  is  capable  of  remedj',  requiring  the  lessee  to 
remedy  the  breach,  and  in  any  case  requiring  the  lessee 
to  make  compensation  in  money  for  the  breach  (ni),  and 
the  lessee  fails  within  a  reasonable  time  thereafter  to 
remedy  the  breach,  if  it  is  capable  of  remedy,  and  to  make 
reasonable  compensation  in  money,  to  the  satisfaction 
of  the  lessor,  for  the  breach  (n).  And  where  the  lessor 
is  proceeding  to  enforce  such  a  right  of  re-entry,  the 
Court  is  authorized,  on  the  application  of  the  lessee  (o), 
to  grant  relief  against  such  a  forfeiture,  if  and  upon 
such  terms  as  the  Court,  under  the  circumstances  of 
the  case,  shall  think  lit.  But  such  relief  cannot  be 
obtained  after  the  lessor  has  actually  recovered  posses- 
sion of  the  premises,  whether  by  entry  or  action  ^7>). 

(•/)  See  note  (/),  ante.  1S07,  1  Cli.-27]  ;  2le  Serle,  1898, 

(j)  Stat.  44  &  45  Vict.  c.  41,  1  Cli.  652  ;  rcnmdl  v.  City,  «(-i-., 

s.  14.     Tliis  .\ct   repealed   stats.  Brnrcrij  Co.,   1900,    1    Cli.    49G ; 

•22  &  23  Viet.  c.  35,  ss.  4—9  ;  23  Jacob  v.  Do^un,  1900.  2  Cli.  150. 

&  24    Vict.  c.   126,   s.  2  ;  wliicli  (//i)  See  Lock  v.  I'carcc,   1893, 

had  given  power  to  tlie  Courts,  2  Cli.  271. 

under      certain      conditions,     to  (a)  See  North.  London,  d-c,  Co. 

relieve   against   a    Ibrll-iture    for  v.  Jacques.  49  L.  T.  659  ;  Jaiqncs 

breach    of    a    covenant    or   con-  v.    Harrison,    12  Q.   li.   D.    136, 

•dition  to  insure  against  ii re.  165;    Crccn field    v.     Hanson,    2 

{k)  See     .sect.    14,    sub-s.     3;  Tiuu-s  L.  R.  876  ;  Skinners'  d.  \. 

JSicain  V.  yli/rr.f,  21  Q.  15.  D.  289.  Kniyhl,  1891,  2  Q.   B.  542  ;  stal. 

By  Stat.  55  A:  56  Vict.  c.  13,  s.  5,  55  &  56  Vict.  c.  13,  .s.  2  (1) ;  Pcnton 

the    benefit   of    these   ])rovisioiis  v.  y^Vrr//*//,  1898,  1  Q.  15.  276. 

is  extended  to  agreements  for  a  (o)  See  stat.  44  &  45  Viet.  c.  41. 

leaseorunderlea.se.  .s.  14  (3),  amended    l)y  55   &  56 

[I)  As   to   the    form   of  notice  Vict.  c.  13,  ss.  4,  5. 

required,  see    Fletcher   v.  Nnkes,  {}>)  (^uiltcr     \.     Maplcson,      9 


502 


OF   PERSONAf.   INTERESTS   IN -REAL   ESTATE. 


These  provisioiiH  apply  to  all  leases,  whatever  their 
date,  and  have  effect  notwithstanding  any  stipulation  to 
the  contrary.  But  they  do  not  affect  the  law  relating 
tore-entry  or  forfeiture,  or  relief  in  case  of  non-payment 
of  rent((/).  Nor  do  they  apply  to  a  covenant  or  condi- 
tion against  the  assigning,  underletting,  parting  with 
the  possession,  or  disposing  of  the  land  leased  (?•) ;  nor, 
in  the  case  of  a  mining  lease,  to  a  covenant  or  condition 
for  allowing  the  lessor  to  have  access  to  or  inspect 
books,  accounts,  records,  weighing  machines  or  other 
things,  or  to  enter  or  inspect  the  mine  or  the  workings 
thereof.  A  condition  for  forfeiture  on  the  lessee's  bank- 
ruptcy, or  on  the  taking  in  execution  of  his  interest,  was 
also  excepted  from  the  Act.  But  by  the  Conveyancing 
Act,  1892  (s),  such  a  condition  is  only  to  be  excepted 
from  the  operation  of  the  above  provisions  after  one 
year  from  the  date  of  the  bankruptcy  or  execution,  and 
provided  the  lessee's  interest  be  not  sold  within  the  year. 
Such  a  condition  is,  however,  to  remain  an  unqualified 
exception  from  the  above  provisions  of  the  Act  of  1881 
if  contained  in  a  lease  of  (1)  agricultural  or  pastoral 
land  ;  (2)  mines  or  minerals ;  (3)  a  public-house  or 
beershop;  (4)  a  dwelling-house  let  furnished;  or  (5)  any 
property  with  respect  to  which  the  personal  qualifica- 
tions of  the  tenant  are  of  importance  for  the  preservation 
of  the  value  or  character  of  the  property,  or  on  the 
ground  of  neighbourhood  to  the  lessor,  or  any  person 
holding  under  him. 


Effect  of 
licence  for 
breach  of 
coYeDant. 


At  common  law,  the  proviso  for  re-entry  on  breach  of 
covenants  was  the  subject  of  a  curious  doctrine:  that  if 
an  express  licence  were  once  given  by  the  landlord  for 


Q.  B.  D.  67'J,  677 ;  Itoqers  v. 
Rice,  1892,  2  Ch.  170. 

(<7)  Ante,  pp.  327—329. 

{r)  Barrow  v.  Isaacs^  1891,  1 
Q. B.  417  :  see  Gentle y.  FuulLncr, 
1900,  2  Q.  B.  267. 


(6)  Stat.  55  &  56  Vict.  c.  13, 
s.  2  (2) ;  Horse;!  Estate,  Ld.  v. 
Steiqcr,  1899,  2Q.  11.79  ;  Be  liiggs, 

1901,  2  Q.  B.  16  ;  Fryer  v.  Ewart. 

1902,  A.  C.  187. 
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the  breach  of  any  covenant,  or  if  the  covenant  were,  not 

to  do  a  certain  act  without  hcence,  and  licence  were 

once  given  by  the  landlord  to  perform  the  act,  the  right 

of  re-entry  was  gone  for  ever(0.      The  ground  of  this 

doctrine  was,  that  every  condition  of  re-entry  was  entire 

and  indivisible;  and,  as  the  condition  had  been  waived 

once,  it  could  not  be  enforced  again.     So  far  as  this 

reason  extended  to  the  breach  of  any  covenant,  it  was 

certainly  intelligible ;  but  its  application  to  a  licence  to 

perform  an  act,  which  was  only  prohibited  when  done 

icithout  licence,  was  not  very  apparent  (»)•     This  rule, 

which  was  well  established,  was  frequently  the  occasion 

of  great  inconvenience  to  tenants ;  for  no  landlord  could 

venture  to  give  a  licence  to  do  any  act,  which  might  be 

prohibited  by  the  lease  unless  done  with  licence,  for  fear 

of  losing  the  benefit  of  the  proviso  for  re-entry,  in  case 

of  any  future  breach  of  covenant  (v).    But  in  1859  this 

inconvenient  doctrine  was  removed  by  Lord  St.Leonards' 

Act  (a,-);  and  the  giving  of  any  such  licence  no  longer 

prevents  the  enforcement  of   the  landlord's  right  of 

re-entry  for  any  breach  of  covenant  not  authorized  or 

avoided  by  the   licence.      This  Act,  however,  failed  Waiver  of  a 

to  provide  for  the  case  of  an  actual  waiver  of  a  breach  covenant. 

of  covenant.     On  this  point  the  law  stood  thus.     The 

receipt  of  rent  by  the  landlord,  after  notice  of  a  breach 

of  covenant  committed  by  his  tenant  prior  to  the  rent 

becoming  due  (//),  was  an  implied  waiver  of  the  right  of  Implied 

waiver. 

[l)  Dtimpo7-\s  cafie.  4  Rep.  119;  was  no  ol)je(:ti(in  in  ])oint  of  law 

Brummell     v.     Macphcrson,     14  to  .such    a    cduise  ;    lor   a   term, 

Ves.  173  niiliko    an     estate    of     IVechoM, 

(m)  4  Jarnian's   Conveyancing,  may      be      made      flcterminable 

bj'  Sweet,  377,  n.  (c).  (hiring      its      continuance,      on 

(f)  The    only    method    to    be  events  which   were    not    cnnteni- 

adoj)ted  in    such  a  case  was,   to  plated  at  the  time  of  its  creation, 

create   a    fresh    i>roviso    for    re;-  See  "2  Prest.  Conv.  1!M>. 
entry    on    any    future!    breacii    of  (./•)  Stat.   22  &  23  A'ict.  c.  3.', 

the      covenants,      a      proceeding  ss.    1,    2.      By  stat.   8   k  9  Vict, 

which    was,   of  coinse,    attended  c.  99.  s.  5,  the  doctrine  had  ceiused 

with  expense.     The  term  wouhl  to  extend  to  licences  granted  to 

then,    for  the   future,    have   been  the  tenants  of  Crown  lauds, 
determinable  on   tlie  new  eveiit.s  (//)  See  Frijcr  v.  Eirarl,   1902, 

stated  in  the  proviso  ;  and  there  A.  "C.  187  ;  l"  Wms.  V.  k  \\  3f>3. 
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Contimiiiig 
breach. 


Actuul 
waiver. 


re-entry  (,r) ;  but  if  the  breach  was  of  a  continuing  kind, 
this  implied  waiver  did  not  extend  to  the  breach  which 
continued  after  the  receipt  (a).  An  impHed  waiver  of 
this  kind  did  not  destroy  the  condition  of  re-entry  {!>) ; 
but  an  actual  waiver  had  this  effect.  Few  landlords, 
therefore,  were  disposed  to  give  an  actual  waiver.  This 
inconvenience  was  met  by  a  subsequent  Act(c),  pi'O- 
viding  that  in  future  any  actual  waiver  by  the  lessor,  in 
any  particular  instance,  of  the  benefit  of  any  covenant 
or  condition  in  any  lease,  should  not  be  deemed  to  be 
a  general  waiver  of  the  benefit  of  any  such  covenant  or 
condition,  unless  an  intention  to  that  effect  should 
appear. 


Severance  of 
reversion. 


At  common  law,  too,  a  grantee  of  the  reversion  of 
part  of  the  property  comprised  in  a  lease  could  not  take 
advantage  of  a  condition  of  re-entry  or  other  condition 
contained  in  the  lease ;  as  if  a  lease  had  been  made  of 
three  acres,  reserving  a  rent  upon  condition,  and  the 
reversion  of  two  acres  were  granted,  the  rent  might  be 
apportioned,  but  the  condition  was  destroj^ed,  "  for  that 
it  is  entire  and  against  common  right "  (d) .  The  law  on 
this  point  was  partially  altered  by  Lord  St.  Leonards' 
Act,  which  provides  (e)  that  where  the  reversion  upon 
a  lease  is  severed,  and  the  rent  is  legally  apportioned, 
the  assignee  of  each  part  of  the  reversion  shall,  in 
respect  of  the  apportioned  rent  belonging  to  him,  have 
the  benefit  of  all  conditions  of  re-entry  for  non-payment 
of  the  original  rent.  It  will  be  observed  that  this  enact- 
ment does  not  affect  conditions  of  re-entry  on  breach 
of  covenants  ;  also  that  it  can  only  take  effect,  if  the 


{z)  Co.  Litt.  211  b  ;  Price  v. 
Woru-ood,  4  H.  &  N.  .'512^  Jacob 
V.  Doiai,  1000.  2  Cli.  156. 

{a)  Due  (1.  Miisfoii  V.  Gladwin, 
6  Q.  B.  953  ;  Doe  d.  Baker  v. 
Jones,  5  Ex.  498  ;  Pcnton  v. 
BarncU,  1898,  1  Q.  B.  276  ; 
Jacob  V.  Down,  vM  sup. 

(b)  Doc  d.   Flourr  v.   Peck,  1 


B.  &  Ad.  428. 

(c)  Stat.  23  &  24  Vict.  c.  38, 
s.  6. 

{d)  Co.  Litt.  215  a.  See  as  to 
coparceners,  Doe  d.  De  Eutzeii 
V.  Zeu-w,  5  A.  &  E.  277. 

ie)  Stat.  22  k  23  Viet.  c.  35, 
s.  3. 
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rent  be  legally  apportioned.  Rent  can  only  be  legally 
apportioned  by  the  consent  of  the  tenant  to  the  appor- 
tionment, or  by  the  verdict  of  a  jury(/').  But  with 
regard  to  leases  )ii(uh'  after  the  year  1881,  the  common 
law  rule  is  altogether  abolished  by  the  Conveyancing 
Act  of  1881  (r/),  which  provides  that  every  condition  or 
right  of  re-entry  and  every  other  condition  contained  in 
such  leases  shall,  on  the  severance  of  the  reversionary 
estate  in  the  land  leased,  be  apportioned  and  remain 
annexed  to  the  several  parts  of  the  reversionarj^  estate 
as  severed. 


It  was  provided  b}^  the  Statute  of  Frauds  (/<),  that  Statute  of 

no  leases,  estates,  or  interests,  not  being  copyhold  or  required 

customary  interests,  in  any  lands,  tenements,  or  here-   '^™ting  to 

•^  .  assign  a  lease, 

ditaments,  should  be  assigned,  unless  by  deed,  or  note 

in  writing,  signed  by  the  party  so  assigning  or  his  agent 

thereunto  lawfully  authorized  by  writing,  or  by  act  or 

operation  of  law.     And  now,  by  the  Real  Property  Act,    A  deed  now 

18-15  (i),  an  assignment  of  a  chattel  interest,  not  being  "^^^"" 

copyhold,  in  any  tenements  or  hereditaments,  shall  be 

void  at  law  unless  made  by  deed  (j).     No  particular 

form  of  words  is  required  to  make  a  valid  assignment 

of  a  lease  for  years  :  but  a  clear  intention  must  be 

expressed  to  divest  the  assignor  of  his  legal  right  to 

possession  of  the  demised  premises,  and  to  transfer 

the  same  to  the  assignee  (A). 

With  regard  to  lands  in  Middlesex  or  Yorkshire,    i.audsiu 

assignments  of  such  leases  thereof  as  require  registra-   y(^l.j-^)|'j^^^ '" 

tion  (/)   are  voidable,  if  not  registered,   in  the  same 

manner  as  conveyances  of  the  freehold  estate  (///)  ;  and 


(/)  Bliss  V.  Col/in.s,  :>  15.  .'t  A. 
876.     See  ante,  \^.  A'l^. 

(g)  Stilt.  44  k  -If)  Vi(a.  c.  41, 
1.  i'2  ;  see  also  s.  10. 

(h)  2ft  Car.  II.  c.  3,h.  3. 

(i)  Stat.  8  k  !»  Yi(;t.  c.  106,  s.  3, 
re))calii)g  stat.  7  &  8  Viet.  i-.  76, 
s.  3,  to  tlic  same  cUVct. 

(j)  Any  assiguiiu'iit  of  a  lea.so 


uiion  any  other  occasion  tlian  a 
.sale  or  niortgnge  a])itears  now  to 
lie  subject  to  a  deed  stain]!  of  lfl«.  ; 
slat.  riA  k  .'i.')  Vict.  c.  39,  replatin;,' 
33  A:  34  Vict.  r.  97. 

(X)   I'iC  lUnrhnh  1904,  1  Cli.  67. 

(/)  Ante,  Y    493. 

[m)  Anh'.  I..  -JOti. 
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Assignments 
of  leases  in  a 
district  where 
registration 
of  title  is 
compulsor}'. 


SO  are  assignments  of  leases  for  twenty-one  years  or 
under,  if  tlie  assignment  be  not  accompanied  with 
delivery  of  the  actual  possession  of  the  demised  land  (n). 
And  an  assignment  on  sale  (o)  of  a  lease  capable  of 
registration  (j)),  and  having  at  least  forty  years  to  run, 
of  land  situate  in  a  district  where  registration  of  title  is 
compulsory  (q)  operates  only  as  an  agreement,  and  does 
not  pass  any  legal  estate  to  the  assignee  unless  or  until 
he  is  registered  as  the  proprietor  of  the  lease  (r).  But 
this  does  not  appear  to  affect  an  assignment  on  sale  of 
a  term  originally  created  for  mortgage  purposes  (s). 


Will  of 
leaseholds. 


General 
devise. 


Leasehold  estates,  being  chattels,  could  always  be 
bequeathed  by  will  (t).  And,  as  we  have  seen  (?/),  they 
devolve  in  the  first  place  on  the  executors  of  the  will, 
in  the  same  manner  as  other  personal  estate  ;  or,  on 
the  decease  of  their  owner  intestate,  they  will  pass  to 
his  administrator.  And  an  executor  or  administrator 
has  the  same  power  of  disposing  of  any  term  of  years 
so  vested  in  him,  in  order  to  raise  monej^  to  pay  debts, 
expenses,  or  (in  the  case  of  a  will)  legacies,  as  he  has 
with  regard  to  the  deceased  person's  other  chattels  (.r). 
Specific  bequests  of  leasehold  estates  are  subject  to  the 
executor's  assent  in  the  same  manner  as  like  bequests 
of  other  chattels  (//).  It  was  formerly  a  rule  that  where 
a  man  had  lands  in  fee  simple,  and  also  lands  held  for 
a  term  of  years,  and  devised  by  his  will  all  his  lands 
and  tenements,  the  fee  simple  lands  only  passed  by  the 
will,  and  not  the  leaseholds ;  but  if  he  had  leasehold 
lands,  and  none  held  in  fee  simple,  the  leaseholds 
would   then   pass,    for   otherwise    the   will  would  be 


{n)  Sug.  V.  &  p.  732  ;  2  Dart, 
V.  &  P.  769  ;  Stat.  47  &  48  Vict, 
c.  54,  s.  28. 

(o)  A7ite.  p.  208,  nn.  (/i,  (/). 

(p)  Ante,  p.  493. 

Iq)  Ante,  ]).   207. 

(?•)  Stat.  60  &  61  Vict.  c.  65, 
s.  20,  as  extended  by  ss.  22  (6), 
24,    and   Land    Transfer    Rules, 


1903,  Nos.  68—70;  also  applying 
to  leases  having  two  lives  yet  to 
fall  in  :  see  post,  Part  Yll. 

(fi)  Ante,  p.  487. 

(0  Ante,  p.  20. 

00  Ante,  pp.  20,  21,  215. 

(a;)  Ante,  p.  215. 

(y)  Ante,  p.  217. 
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merely  void  (a).  But  the  Wills  Act  of  1837(a)  now  Wilis  Act. 
provides,  that  a  devise  of  the  land  of  the  testator,  or 
of  the  land  of  the  testator  in  any  place,  or  in  the 
occupation  of  any  person  mentioned  in  his  will,  or  other- 
wise described  in  a  general  manner,and  any  other  general 
devise  which  would  describe  a  leasehold  estate  if  the 
testator  had  no  freehold  estate  which  could  be  described 
b}^  it,  shall  be  construed  to  include  the  leasehold  estates 
of  the  testator,  or  his  leasehold  estates  to  which  such 
description  shall  extend,  as  well  as  freehold  estates, 
unless  a  contrary  intention  shall  appear  by  the  will. 


As  chattels,  leasehold  estates  have  always  been  liable  Alienation 
to  alienation  for  the  tenant's  debts,  both  during  his  life 
in  execution  of  a  judgment  against  him(/^),  and  after 
his  death  {<:).  On  a  judgment  against  a  tenant  for  years, 
his  term  may  be  seized  and  sold  by  the  sheriff  as  a 
chattel  under  the  writ  oi  Jierl  facias  (d).  And  by  the 
old  law,  execution  might  be  had  under  the  writ  of 
elegit  (e)  of  the  whole  of  a  debtor's  term,  as  a  chattel,  or 
of  half  of  it,  as  land(/).  But  at  common  law,  judg- 
ments were  no  more  binding  on  lands  held  for  a  term  of 
years  than  on  other  chattels  (r/)  ;  which,  by  the  Statute 
of  Frauds,  were  not  bound  by  judgments  until  a  writ  of 
execution  was  actually  in  the  hands  of  the  sheriff  or  his 
officer  (//).     By  the  Judgments  Act,  1838,  lands  held  for 


{z)  Rose  V.  BartlcU,  Cro.  Car. 
292  ;  see  ante,  p.  22. 

(a)  Stilt.  7  Will.  IV.  &  1  Vict. 
V.  26,  s.  2(1.  See  Wilsonv.  Eden, 
')  Excli.  752,  18  Q.  15.  474,  IG 
lieav.  153  ;  PrcscoU  v.  Ijarker, 
L.  K.  9  Ch.  174.  Stat.  22  k  23 
Vict.  c.  35,  s.  27,  contains  a  i)ro- 
vision  for  the  exoneration  of  the 
cxecutoi.s  or  aihiiinistrators  of  a 
lessee  from  liahility  to  tlie  rents 
and  coveniuits  of  the  lease,  siniilai' 
to  tliat  to  whii'h  we  have  alreail\ 
referred  with  rosjiect  to  their 
lialiility  to  rents-eharj;c  in  con- 
veyances   on     rents-charge  ;    see 


ante,  p.  427,  n.  (JS)  ;  lie  Green,  '1 
De  Ge.x,  F.  &  J.  121. 

{b)  Bac.  Ahr.  Execution  (C.2,  4). 

(f)  Anle,  pp.  20,   21. 

{d)  4  Hep.  74  ;  2\nilor  v.  Cole, 
;'.  T.  K.  2!)2,  1  K.  i;.  706  ;  see  Doc 
(1.  llitylics  V.  Joiiis,  9  M.  &  W. 
372  ;  aule,  p.  2(>2. 

[e)  Ante,  p.  2()2,  and  note  (//). 

(/)  8  Hep.  171  ;  I'.ac.  Ahr. 
Execution  (f.  '!':. 

(;i)  S  Hep.  171  :  S/n'r/'i/  v. 
Jf'dlls.  3  Atk.  2(Mi. 

{/i)  Stat.  29  Car.  II.  c.  :!.  s.  It'.. 
See  Wms.  I'.ts.  I'm. p.  9i;,  97, 
mil   ed. 


K.xonera- 
tiou  of 

cxecutoi"s  and 
ailniinistni- 
tors  of  lessee. 
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a  term  were  made  lialjle  to  judgments  against  the  tenant 
in  the  same  manner  as  freehold  lands  (i)  :  but  by  the 
Judgments  Act,  1831),  as  against  purchasers  without 
notice  of  any  Judgments,  such  judgments  were  to  have 
no  further  effect  than  they  would  have  had  under  the  old 
law  (/i).  And  the  before-mentioned  Acts  of  1860,1864  and 
1888,  reducing  the  lien  of  judgments,  applied  to  lease- 
holds equally  with  freeholds  (l) .  The  Land  Charges  Act, 
1900  (7»)  5  repealed  these  provisions  of  the  Judgments 
Act,  1839,  and  the  Acts  of  1860  and  1864,  as  from 
the  1st  of  July,  1901 :  but,  as  we  have  seen,  no  judg- 
ment shall  thenceforward  operate  as  a  charge  on  land 
unless  or  until  a  writ  or  order  for  the  purpose  of  enforcing 
it  is  registered  under  the  Land  Charges  Act  of  1888  (/<)• 
By  the  common  law%  terms  of  years  are  not  bound  by 

Crown  debts,  the  tenant's  debts  to  the  Crown,  until  award  of  execution 
against  him  (o).  And  purchasers  of  terms  were  further 
protected  by  the  before-mentioned  provision  of  the  Crown 
Suits  Act  of  1865  (p) ;  and  as  from  the  1st  of  July,  1901, 
they  have  had  the  protection  given  by  the  Land  Charges 
Act,  1900  (q).    Terms  have  always  been  liable  to  aliena- 

Bankruptcy.  tion  for  debt  on  the  tenant's  bankruptcy  (r).  But  as 
leases  for  years,  by  reason  of  their  rent  and  covenants, 
are  sometimes  more  burdensome  than  profitable,  under 
the  old  bankrupt  law,  a  bankrupt's  term  did  not  vest  in 
his  assignees  (who  occupied  a  position  similar  to  that  of 
the  present  creditor's  trustee)  without  their  acceptance 
of  it(s).     As  we  have  seen,  under  the  Bankruptcy  Act, 


(i)  Ante,  pp.  264,  265  ;  Johns 
V.  Fink,  1900,  1  Ch.  296. 

{k)  Stat.  2&3  Vict.  c.  ll,s.  5; 
Westbrook  v.  Bli/thc.  3  E.  &  B. 
737.  Ami  it'leasehokls  should  be 
considered  to  be  goods  within  the 
meaning  of  stat.  19  and  20  Vict, 
c.  97,  s.  1,  then  a  jnucliaser  with- 
out notice  was  thereby  protected, 
if  he  acquired  title  at  any  time 
before  an  actual  seizure  under  the 
writ  ;  see  Wnis.  Pers.  Prop.  98, 
15tli  ed. 


{I)  Ante,  pp.  265—268. 

(m)  Stat.  63  &  64  Vict.  c.  26, 
s.  5  ;  ajitc,  p.  267. 

()()  Sect.  2  :  ante,  p.  267. 

(o)  Flcctivood's  case,  8  Rep. 
171  ;  13  Price,  659  ;  Chitty,  Pre- 
rogative of  the  Crown,  284,  297, 
298. 

(p)  Ante,  p.  279. 

(<7)  Ante,  pp.  279,  280. 

(?•)  Aritc,  p.  271. 

(s)  Bac.  Abr.  Bankrupt  (F). 
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1883,  when  a  debtor  is  adjudged  bankrupt,  the  ^Yhole  of 
his  property  vests  at  once  in  the  trustee  for  the  purposes 
of  the  Act{t).     But  the  trustee  may,  within  the  time   Disclaimer  of 
and  under  the  conditions  specified  in  the  Act,  disclaim  J^^gtee  hi*  ^^ 
any  part  of  the  property  of  the  bankrupt  which  consists  bankruptcy, 
of  land  of  any  tenure  burdened  with  onerous  covenants : 
although  he  is  not  entitled,  as  a  rule,  to  disclaim  a  lease 
without  the  leave  of  the  Court  (».).     In  the  event  of  a 
disclaimer  by  the  trustee  of  the  bankrupt's  leasehold 
property  the  Court  may,  under  the  conditions  specified 
in  the  Act,  make  an  order  vesting  the  same  in  any 
other  person  entitled  thereto  (.r). 


It  has  been  mentioned  {ij)  that  a  tenant  for  years  ma}',   Umlerlease. 
unless  restrained  by  express  covenant,  make  an  assign- 
ment of  his  whole  term,  or  an  underlease  for  any  part 
thereof.     Any  assignment  for  less  than  the  whole  term 
is  in  effect  an  underlease  (5;).     On  the  other  hand,  any 
assurance  purporting  to  be  an  underlease,  but  which   underlease 
comprises  the  whole  term,  is,  by  the  better  opinion,  in  ^°\  ^^^  whole 
effect  an  assignment  («).     It  is  true  that  in  some  cases, 
\Yhere  a  tenant  for  years,  having  less  than  three  years  of 
his  term  to  run,  has  orally  agreed  with  another  person 


(0  y/Hte,  p.  271.  If  the  debtor 
;icquire  any  leabehohls  qftur  his 
bankruptcy  but  before  lus  dis- 
charge, he  may  niaJvC  a  valid 
tlisposition  of  them  to  any  one 
dealing  with  him  in  good  faith 
and  for  value,  either  with  or 
without  notice  of  tiie  bankruptcy, 
hcfore  tlie  trustee  intervenes  ; 
iiV  (JlcD/tou  <Cr  Barclay's  Contract, 
1 895,  ■2'Ch.  212  ;  Wms.  Pers.  Prop. 
262,  1.5th  ed. 

(it)  See  Stat.  46  &  47  Vict. 
c.  .'J2,  H.  55,  amended  by  .''>.'5  &  54 
Vict.  c.  71,  s.  13 ;  IJankruptcy 
Rules,  1890,  No.  69  ;  Slaccy  v. 
Hill,  1901,  1  K.  li.  6(!0. 

(.r)  Stat.  46  &  47  Viet.  c.  52, 
s.  55,  sub-s.  6,  amended  by  53  & 
54  Vict.  c.  71,  s.  13  ;  V.V  Finlcii, 
21  Q.  B.  D.  475  ;  lie  Morr/uii,  22 


Q.  1!.  L).  592;  Ik  Smith.  Ex  pa  rtr 
Meplmrn,  25  Q.  1].  D.  536;  ll- 
Baker,  1901,  2  K.  B.  62S  ;  ]!■■ 
Carter  and  Ellis,  1905,  1  Iv.  \\. 
735. 

(//)  Ante,  p.  495. 

(:;)  See  Sugd.  Concise  Vendors. 
482 ;  Cotlce  v.  Jiichanlson,  7  Kx. 
143. 

(a)  Palmer  v.  Edu-anls,  1 
Doug.  187,  n.  ;  Punncnfer  v. 
JFehher,  8  Taunt.  593,  20  K.  K. 
575  ;  2  Prest.  Con  v.  124  ;  T/i»rn 
v.  JFoulleomtie,  3  15.  k  Ad.  586  ; 
LiDififord  V.  Sdme.i,  3  K.  &.F.  220, 
227  ;  Ihaumuut  v.  Manjuis  of 
Satishnnj,  19  IJeuv.  19H.  210": 
Jlrarihnan  v.  Wilson,  L.  II.  4 
C.  P.  57  ;  Lewis  V.  Baker,  1905, 
1  Cii.  46,  50. 
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to  transfer  the  occupation  of  the  premises  to  him  for  the 
rest  of  the  term,  he  paying  an  equivalent  rent,  this  has 
been  regarded  as  an  underlease,  and  so  valid  (h),  rather 
than  as  an  attempted  assignment  which  would  be  void, 
formerly  for  want  of  a  writing  (c),  and  now  for  want 
No  distress  of  a  deed(d).  It  is,  however,  held  that  no  distress 
can  be  made.    ^.^^^  ^^  ^^^^^^^  ^^^.  ^^^  ^.^^^^  ^^ms  reserved  (^0-     But  if 

a  tenure  be  created,  the  lord,  if  he  have  no  estate, 
must  at  least  have  a  seignory(/),  to  which  the 
rent  would  by  law  be  incident ;  and  being  thus  rent 
service,  it  must  by  the  common  law  be  enforceable  by 
distress  {(/).  The  very  fact,  therefore,  that  no  distress 
can  be  made  for  the  rent  by  the  common  law,  shows  that 
there  can  be  no  tenure  between  the  parties.  And,  if  so, 
the  attempted  disposition  cannot  operate  as  an  under- 
lease (h).  If,  however,  the  disposition  be  by  deed,  and 
be  executed  by  the  alienee,  it  has  been  decided  that  the 
reservation  of  rent  may  operate  to  create  a  rent-charge  (i) , 
for  which  the  owner  may  sue  (k),  and  which  he  may 
assign,  so  as  to  entitle  the  assignee  to  sue  in  his  own 
name  (/).  And  if  this  be  so,  there  seems  no  good 
reason  why,  under  these  circumstances,  the  statutory 
power  of  distress  given  to  the  owner  of  a  rent  seek  (??i) 
should  not  apply  to  the  rent  thus  created  (»)•  But  on 
this  point  also  opinions  difier  (o).     It  has  been  held 

(b)  Poultney  v.  Holmes,  1  issuing  out  of  leaseholds  is  a 
Strange,  405  ;  Preece  v.  Carrie,  cliattel  real :  Re  Fraser,  1904,  1 
5    Bing.  27  ;  Pollock  v.    Stacy,  9       Ch.  Ill,  726. 

Q.  B.  1033.  {k)  Baker  v.  Gostling,  1   Bing. 

(c)  Stat.  29  Car.  II.  c.  3.  s.  3  ;       N.  C.  19. 

ante.  p.  504.  (/)    IFUliams  v.  Hayward,  1  E. 

(rf)  Stat.   8   &  9  Vict.   c.    106,  &  E.  1040. 

s.  3  ;  ante,  p.  504.  (m)  Stat.  4  Geo.  II.  c.  28,  s.  5; 

{e    Bac.  Abr.  tit.  Distress  (A) ;  ante,  pp.  417,  422. 

■  V.  Cooper,  2  Wilson,  375  ;  («)  Pascoe  v.    Pascoc,   3   Bing. 


Preecty.  Corric,  5  Bing.  24  ;  Pascoc  N.  C.  905. 

V.    Pascoc,   3   Bing.   N.    C.    898  ;  (o)  See v.  Cooper,  2  "Wils. 

Lewis  Y.Baker,  1905,  1  Ch.  46,50.  375  ;  Langford  v.  Sehnes,  3  K.  & 

(/)  Ante,  p.  410.  J.  220  ;  Sjnith  v.  TFatts,  4  Drew. 

(g)  Litt.  sect.  213.  338  ;    JVills  v.  Catllijig,  7  W.  R. 

(h)  Barrett  v.  Rolph,  14  ]\1.  k  448  ;  Burton's   Compendium,  pi. 

W.  348,  352.  1111  ;   Lewis  v.    Baker,   1905,    1 

(t)  Ante.  p.  418.     A  rentcharge  Ch.  46,  48  and  n.  (6). 
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that  such  a  rent  created  after  the  year  1881,  is  not 
recoverable  by  means  of  the  remedies  conferred  by  the 
44th  section  of  the  Conveyancing  Act,  1881  (;>). 


Every  underlessee  becomes  tenant  to  the  lessee  who 
grants  the  underlease,  and  not  tenant  to  the  original 
lessor.  Between  him  and  the  underlessee,  no  iirivity  is 
said  to  exist.  Thus  the  original  lessor  cannot  maintain 
any  action  against  an  underlessee  for  any  breach  of  the 
covenants  contained  in  the  original  lease  {q).  His 
remedy  is  only  against  the  lessee,  or  any  assignee  from 
him  of  the  whole  term.  The  derivative  term,  which  is 
vested  in  the  underlessee,  is  not  an  estate  in  the  interest 
originally  granted  to  the  lessee  :  it  is  a  new  and  distinct 
term,  for  a  different,  because  a  less,  period  of  time.  It 
certainly  arises  and  takes  effect  out  of  the  original  term, 
and  its  existence  depends  on  the  continuance  of  such 
term,  but  still,  when  created,  it  is  a  distinct  chattel,  in 
the  same  way  as  a  portion  of  any  moveable  piece  of  goods 
becomes,  when  cut  out  of  it,  a  separate  chattel  personal. 


Mo  privity 
between  the 
lessor  and  the 
underlessee. 


Derivative 
term  is  not 
an  estate 
in  original 
term. 


The  goods  of  an  undertenant  are  liable  to  be  dis- 
trained upon  for  rent  in  arrear  under  the  head  lease, 
unless  he  can  claim  exemption  as  a  mere  lodger  (;•) ;  for 
the  remedy  of  distress  for  rent  service  is  in  general  avail- 
able against  all  goods  which  are  upon  the  land  charged 
with  the  rent,  irrespective  of  their  ownership  (s).  An 
undertenant  is  also  lia])le  to  be  ejected  by  the 
superior  landlord   in   case   the   head   lease  be  deter- 


{p)  Stat.  44  k  45  Vict.  c.  41  ; 
ante,  \).  422 ;  Lewis  v.  Baker, 
\(.bi  sup. 

(q)  Ilolford  V.  Hatch,  1  Doufjl. 
183;  Jfandw.  JJlow,  1901,  2  Ch. 
721.  If,  liowevoi'.  tlie  Iea.se  con- 
tain covenants  restriotinfi;  the  u.so 
of  the  land,  an  underlessee,  beinj; 
held  to  have  constnictivc  notice 
of  liis  lessor's  title,  may  be  re- 
strained from  contravening  tlie 
covenants,    under     the     doctrine 


ItermittinfT  restrictions  as  to  the 
use  of  land  to  be  a  burden  on  the 
laud  in  ei[uity  ;  mifr,  jt.  IS.**  ;  J'at- 
711(171  v.  Ilai-la/td,  17  Oh.  1).  353  ; 
Ji)h)i,  d.-c.,  Co.  V.  Holmes,  1900,  1 
(Jh.  188  ;  see  Hill  v.  J'Jwin,  37 
Ch.  D.  74. 

(r)  Heavood  v.  I'o7ic,  13  Q.  B. 
D.  179;  see  stat.  34  k  3.')  Vict. 
c.  79  ;  imte,  p.  327,  n.  (i/)  ;  Lout 
v.  I)orli7ig,  1905,  2  K.  13.  501. 

(jt)  Ante,  pp.  6C,   327. 


Undertenant 
liable  to  dis- 
tress for  rent 
under  the 
head  lease. 


And  to  be 
ejected  on 
determination 
of  the  heail 
lease  under 
a  condition 
of  re-en  I  rv. 
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Relief  to 
urulertenant 
against  for- 
feiture of 
the  head 
lease. 


mined  under  a  proviso  for  re-entry  therein  contained 
on  nonpaj'ment  of  the  rent  reserved  or  on  breach 
of  any  covenant  made  by  the  head  lease  (t).  An 
undertenant  is,  however,  entitled  to  the  same  equit- 
able and  statutory  relief  against  forfeiture  for  non- 
payment of  the  rent  under  the  head  lease,  on 
payment  of  all  arrears  and  costs,  as  the  lessee  him- 
self (»).  And  by  the  Conveyancing  Act,  1882  (x), 
where  a  lessor  is  proceeding  by  action  or  otherwise  to 
enforce  a  right  of  re-entry  or  forfeiture  under  any 
covenant,  proviso,  or  stipulation  in  a  lease,  the  Court 
may,  on  application  by  any  person  claiming  as  under- 
lessee  any  estate  or  interest  in  the  property  comprised 
in  the  lease,  or  any  part  thereof,  either  in  the  lessor's 
action  (if  any)  or  in  any  action  brought  by  such  person 
for  that  purpose,  make  an  order  vesting,  for  the  whole 
term  of  the  lease  or  any  less  term,  the  property  com- 
prised in  the  lease,  or  any  part  thereof,  in  any  person 
entitled  as  underlessee  to  any  estate  or  interest  in 
such  propert}',  upon  such  conditions,  as  to  execution 
of  any  deed  or  other  document,  payment  of  rent,  costs, 
expenses,  damages,  compensation,  giving  security,  or 
otherwise,  as  the  Court  in  the  circumstances  of  each 
case  shall  think  fit ;  but  in  no  case  shall  any  such  under- 
lessee  be  entitled  to  require  a  lease  to  be  granted  to 
him  for  any  longer  term  than  he  had  under  his 
original  sub-lease.  Under  this  Act,  an  undertenant 
may  be  relieved  against  a  forfeiture  for  breach  of 
covenant  contained  in  the  head  lease,  in  cases  where 
the  lessee  himself  would  be  without  remedy  under  the 
Act  of  1881  (?/),  for  instance,  on  breach  of  a  covenant 
against  assigning  without  the  lessor's  licence  (z),  or 


(t)  Burtv.  Gray,  1S91,  2  Q.  B. 
98,  deciding  that  an  undertenant 
had  no  claim  to  the  ndief  given 
to  a  "  lessee"  hy  the  Convevanc- 
ing  Act  of  1881  against  forfeiture 
for  breach  of  a  covenant  in  the 
head  lease  ;  ante,   pp.  327,  328, 


328,    and  n.  (<.■)  ; 
3Iorten,    1905,    1 


500—502. 

(u)  Ante,  p 
Humphrcijs  v. 
Ch.  739. 

[x)  Stat.  55  &  56  Vict.  c.  13,  s.  4. 

(V)  Ante,  pp.  501,   502. 

(~)  Wardens  ofCholmeley  School 
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to   pay  the   rent  (a).      But   he   cannot   obtain   reUef 

under  this  Act  after  the  superior  landlord  has  actually 

re-entered  (h).  An  underlease  is  not  determined  if,  with-  Underlease 

out  the    undertenant's  concurrence,  the  head  lessee  "otdeter- 

minecl  by 
surrender  the  original  term  to  the  superior  landlord,  surrender  of 

For  although  the  lessee  may  thus  extinguish  his  own  jease*^^*^ 

interest  in  the  original  term  (c),  he  has  no  power  so 

to  affect  the   interests  of  his  undertenants  or  other 

grantees  (fZ). 

In  Middlesex  or  Yorkshire,  underleases  and  assign-  Lands  in 
ments  thereof  are  voidable,  if  not  registered,  in  the  Yoikshke.""^ 
same  manner  and  with  the  like  exceptions  as  leases  from 
the  freeholder  and  assignments  of  such  leases  (c).    And 
the  provisions  of  the  Land  Transfer  Act,  1897  (/),  with  Lands  in  a 
respect  to  compulsory  registration  apply  to  underleases  rel'irtratlun. 
and  assignments  thereof  in  like  manner  and  with  the 
like  exceptions  as  to  leases  from  the  freeholder  and 
assignments  of  the  same  (//). 

By  the  common  law,  if  a  married  woman  were  pes-  Husband's 

sessed  of  a  term  of  years,  her  husband  might  dispose  J^-^-^'J  [emrat 

of  it  at  any  time  during  the  coverture,  either  absolutely  common  law. 

or  by  way  of  mortgage  (/<)  ;  and  if  he  survived  her,  he 

became  entitled  to  it  by  his  marital  right  (/).     But  if 

he  died  in  her  lifetime,  it  survived  to  her,  and  his  will 

alone  was  not  sufficient  to  deprive  her  of  it  (A).     And 

if  a  trustee  were  possessed  of  a  term  of  years  on  trust  Wife's  equit- 
able interest 

V.  ;Sewell,    1894,   2   Q.    B.    90G  ;  (/)  Stiit.  tJO  k  01  Vict.  c.  05,   in  :v  term  of 

Imray  v.  OakshcUe,  1897,  '2  (^  15.  s.  'io  ;  ante,  p.  '208.                              years. 

218.  (fj)  Sects.  •1-2  (0),  24,  ami  Fir.st 

{a)  Graij  v.   lionsall,    1904,    1  Soliedule  ;  L;iud  Transfer  Rules. 

K.  M.  001.  190.'!,  Nos.  08—70. 

(i)  Antr,  p.  noi,  and  n.    (;<)  ;  (/;)  JI ill  y.  Edmonds,  5  De  fSox 

Huinphrcus  v.    Morten,    1905,    1  &  S.  003.  007. 

Oil.  739,  741.  (/)  Co.  Lilt.    40  b,  351  a  ;    $<•(• 

(c)  Above,  iip.  331,  332.  ante,  p.  390;  "Wms.  Conv.   Stat. 

(f/)   Davenport's  case,    8     I!c]).  374,  375,  452. 

144  ;    McUor  v.    Watkins,   I..   R.  {k)  2    Hla.k.    Comm.     434  ;  1 

9    Q.    li.    400;  Darid   v.    ,Sahi„,  Rop.    Hush.  .S:    Wife,   173,    177; 

1893,  1  Ch.  523,  633.  JhaX.  Shatc  v.  .'Steward,  1  A.  *:  K. 

{e)  Ante,  pp.  493,  505.  300. 

w.R.p.  ;{;3 
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for  a  married  woman,  equity  gave  lier  linshand  similar 
Wife's  equity  rights  over  lier  equitable  interest  therein  (/)  ;  subject 
ment.  howevei'  to  the  assertion  by  the  wife  of  her  equity  to 

a  settlement,  or  right  to  have  a  provision  secured  for 
herself  and  her  children  by  settlement  of  the  rents 
and  profits  of  the  term,  or  part  thereof,  on  trust  for 
that  purpose  (m).  But  if  the  trust  were  for  the  wife's 
separate  use,  she  was  entitled  to  enjoy  and  dispose  of 
her  interest  as  fully  as  if  she  were  a  feme  sole  (n). 
And  now,  if  a  term  of  years  or  any  equitable  interest 
therein  belong  to  a  married  woman  as  her  separate 
propert}^  under  the  Married  Women's  Propert}-  Act, 
1882,  she  will  be  entitled  to  hold  and  dispose  of  the 
same  in  the  same  manner  as  if  she  were  a  feme 
sole  (o).  If,  however,  she  make  no  disposition  of  such 
a  term  in  her  lifetime  or  by  her  will,  her  husband 
will  become  entitled  thereto  at  her  death  in  his 
marital  right,  without  taking  out  administration  to  her 
Wife  trustee  effects  {])).  If  a  married  woman  be  entitled  to  a  term  of 
o  a  eim.  years  as  trustee,  she  cannot  dispose  of  the  legal  interests 
therein,  but  her  husband  must  conve}'  the  same,  as 
before  the  Married  Women's  Property  Act,  1882  (q). 

Renewable  In  many  cases  landlords,  particular!}'  corporations, 

^^^^^'  are  in  the  habit   of    granting  to  their  tenants  fresh 

Q)  Donne  v.  Harl,  2  R.  &  M.  or  one  of  the  next  of  kin  of  an 

360  ;  He  Bellamy,  Elder  v.  Pear-  intestate,   such   property  should, 

mni,  25  Ch.  D.  620  ;  see  Buhcrlij  subject    and    without     prejudice 

V.  Day,  16  Beav.  33,  16  Jur.  581.  to  the  trusts  of    any  settlement 

{m)  Hanson  v.  Keating,  4  Hare,  affecting  the  same,  belong  to  her 

1  ;    see  AVms.    Pers.    Prop.    473,  for  her  separate  use. 
15th  ed.  (o)  Stat.  45  &  46  Vict.  c.   75, 

{n)  See    ante,     pp.     306 — 309.  ss.   1   (sub-s.    1),   2,  5  ;  atite,  pp. 

The   Married   Women's  Property  310 — 313  :  see  Wms.  Conv.  Stat. 

Act,   1870   (stat.   33    &   34    Vict.  382,  383,  418,  421. 
c.   93,    s.    7,    now    repealed,    see  (i})  Surmanx.   Wharton,  1891, 

ante,\>.  309),  provided  that,  where  1  Q.  B.  491. 

any    woman    married    after    the  {q)  Ante;   p.    314,    and  n.   (<)■ 

jiassing   of    the    Act    (9th    Aug.  Note  that  a  Wife  has  no  power  to 

1870)  should  during  her  marriage  convey  a  leasehold  hereditament 

become  entitled  to  any  personal  as    a    bare     trustee ;     see    aiite, 

l)roperty   (which  would   seem   to  p.  313  ;  2  Wms.   V.   &  P.   832  - 

include  le;i«eholds)  as  next  of  kin  834. 


in  law. 
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leases,  either  before  or  on  the  expiration  of  existing 
ones.  In  other  cases  a  covenant  is  inserted  to  renew 
tlie  lease  on  pa3-nient  of  a  certain  fine  for  renewal ; 
and  this  covenant  may  be  so  worded  as  to  confer  on 
the  lessee  a  perpetual  right  of  renewal  from  time  to 
time  as  each  successive  lease  expires  (r).  In  all  these 
cases  the  accej)tance  by  the  tenant  of  the  new  lease 
operates  as  a  surrender  in  law  of  the  unexpired  Sunender 
residue  of  the  old  term ;  for  the  tenant  by  accepting 
the  new  lease  affirms  that  his  lessor  has  power  to 
grant  it ;  and  as  the  lessor  could  not  do  this  during 
the  continuance  of  the  old  term,  the  acceptance  of  such 
new  lease  is  a  surrender  in  law  of  the  former.  But 
if  the  new  lease  be  void,  the  surrender  of  the  old  one 
will  be  void  also  ;  and  if  the  new  lease  be  voidable,  the 
surrender  will  be  void  if  the  new  lease  fail  (.s).  It 
a])pears  to  be  now  settled,  after  much  difference  of 
opinion,  that  if  a  new  lease  be  granted  to  another 
person  with  the  consent  of  the  tenant,  who  gives  up 
])ossession  of  the  premises,  that  is  an  implied  surrender 
of  the  old  term  (t).  Whenever  a  lease,  renewable 
either  by  favour  or  of  right,  is  settled  in  trust  for  one 
person  for  life  with  remainders  over,  or  in  any  other 
manner,  the  benefit  of  the  expectation  or  right  of 
renewal  belongs  to  the  persons  from  time  to  time 
beneficially  interested  in  the  lease  :  and  if  any  other 
person  should,  on  the  strength  of  the  old  lease,  obtain 
a  n(!\v  one,  he  will  bo  regarded  in  equity  as  a  trustee 
for  the  persons  beneficially  interested  in  the  old  one  (k). 

(r)  Liquldcn   v.   May,    9    Ves.  3  Jones  &  Lat.  133,160;  Nickdh: 

325,    7  East,   t>37,  8  R.  R.   623  ;  v.    Atkerstonc,     10    g.     B.    944  ; 

Hare  V.  Jiurtjes,  4  K.  &  J.  45.  M' Donntll  v.  Pujic,  9  Hare,  705  ; 

(s)    Ives  case,  5  Kt'i).  11  h  ;   Jtoe  Davinoii  v.  (Jcnt,  1   H.  &  N.  744  ; 

(1.  Jiarl  of  Berkeley  v.  Archbisliop  ll'allis  v.  Hands,  1893,  2  Cli.  75  ; 

of    York,    6    East",    86,   8    R.    K.  cf.  ante,  \\  156,  ii.  (>s). 

413;  Due  d.   /utrl  of  Jufrcmoid  v.  («)  Jiuwc  v.  Vhicltf^tcr,  Ambl. 

Ooitrtniay,    11    Q.    H.    7(I2  ;    Hue  715;     Gidduiys   v.     Uiddhujs,     3 

<1.   Biddulph  V.    I'oolc,    11   Q.    B,  Rush.   241  ;   '/uinur  v.    Khrortliy, 

713.  4   Beav.  487;  Clavj  v.    Fishirick, 

(e)  See  Lyon  v.  Jiccd,  13  M.  &  1   Mac.   k  C   294.     See  ante    \> 

W.   285,   306  ;  Creagk   v.   JJlood,  ISl. 

.V6—2 
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So  the  costs  of  renewal  are  apportioned  between  tlie 
tenant  for  life  and  remaindermen  according  to  their 
respective  periods  of  actual  enjoyment  of  the  new 
lease  (?•)• 


Compensa- 
tion to 
tenants  for 
their  im- 
provements. 


Before  the  year  1876  the  tenant  of  an  agricultural 
holding  had  no  right  to  exact  compensation  from  his 
landlord  for  any  improvements  (.r)  which  he  might  have 
made  during  his  tenancy  ;  except  under  an  express 
agreement  with  the  landlord  or  by  virtue  of  the  custom 
of  the  country  where  the  holding  lay  {y).  An  Act  of 
1875  {z)  made  provision  for  the  compensation  of  tenants 
of  agricultural  holdings  for  improvements  made  by  them. 
But  the  operation  of  that  Act  might  be  excluded  by 
agreement  between  landlord  and  tenant  {a)  ;  and  in 
practice  this  was  usually  done.     The  Act  was  repealed 

(v)  White  V.  White,  5  Ves.  554,  9  Yes.  560,  4  R.  R.  161  ;  Allan 
V.  Backhouse,  2  V.  &  B.  65,  Jac.  631,  13  R.  R.  23,  23  R.  R.  167; 
Greenwood  v.  Evans,  4  Beav.  44  ;  Jones  v.  Jones,  5  Hare,  440  ; 
Hudleslon  v.  JVhclpdalc,  9  Hare,  775  ;  Ainslie  v.  Ilarcourt,  28 
Beav.  313  ;  Bradford  v.  Brownjohn,  L.  R.  3  Ch.  711  ;  Re  Barina, 
1893.  1  Ch.  61.  Special  provisions  have  been  made  by  Parliament  for 
facilitating  the  procuring  and  granting  of  renewals  of  leases  when  any 
of  the  parties  are  infants,  idiots  or  lunatics  ;  also  for  enabling  triistees 
of  renewable  leaseholds  to  renew  the  leases,  and  to  raise  money  by  mort- 
gage to  pay  for  such  renewal.  A  statute  of  the  j'ear  1860  made  provision 
for  facilitating  the  purcliase  by  trustees  of  renewable  leaseholds  of  the 
reversion  of  the  land,  when  it  belongs  to  an  ecclesiastical  corporation, 
and  for  raising  monej'  for  that  puri)ose  by  sale  or  mortgage  ;  also  for 
the  exchange  of  part  of  the  lands,  comprised  in  any  renewable  lease, 
for  the  reversion  in  other  part  of  the  same  lands,  so  as  thus  to  acquire 
the  entire  fee  simple  in  a  part  of  the  lands  instead  of  a  renewable 
lease  of  the  whole.  As  we  have  seen,  capital  money  arising  nnder 
the  Settled  Land  Act,  1882,  may  be  ap)ilied  in  piu-chase  of  the  rever- 
sion or  freehold  in  fee  of  any  settled  leasehold  land;  and  the  tenant 
for  life  now  has  power  to  exchange  any  part  of  the  settled  land  for 
other  land.  See  stats.  11  Geo.  IV.  &  1  Will.  IV.  c.  65,  ss.  12, 14—18, 
20,  21  ;  53  A'ict.  c.  5,  ss.  116,  120—124  ;  56  &  57  Vict.  c.  53,  s.  19  ; 
replacing  51  &  52  Vict.  c.  59,  ss.  10,  11  ;  23  &  24  Vict.  c.  124, 
ss.  35—39  ;  ante,  pp.  121—123. 


[x)  As  to  the  removal  of  build- 
ings and  fixtures  erected  by  a 
tenant  for  agricultural  purposes, 
see  Wms.  Pers.  Prop.  130, 15th  ed. 

(?/)  See  HiMon  v.  Warren,  1  M. 
k  W.  466  ;  notes  to  Wigglesicorth 
V.    Dallison,    1    Smith,    L.    C.  ; 


Bradburn  v.  Foley,  3  C.  P.  I). 
129,  134. 

(z)  Stat.  38  &  39  Vict.  c.  92. 
amended  by  stat.  39  &  40  Vict, 
c.  74. 

(a.)  See  stat.  38  &  39  Vict.  c.  92, 
ss.  51—57. 
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by  the  Agricultural  Holdings  (England)  Act,  1883  {!>)  ; 
and  the  law  is  now  mainly  regulated  by  that  Act  as 
amended  by  the  Agricultural  Holdings  Act,  1900  {c). 
Under  these  Acts,  where  the  tenant  (d)  of  a  holding,  to 
which  the  Acts  apply  (e),  has  made  thereon  any  improve- 
ment of  the  kind  specified  in  the  Acts,  he  is  entitled  on 
quitting  his  holding  at  the  determination  of  his  tenancy 
to  obtain  from  the  landlord,  as  compensation  under 
these  Acts  for  such  improvement,  such  sum  as  fairly 
represents  the  value  of  the  improvement  to  an  incoming 
tenant  (/).  Compensation  is  not  payable  under  these 
Acts  for  the  erection  of  buildings  and  other  permanent 
improvements  specified  in  the  Acts,  unless  executed 
with  the  consent  in  writing  of  the  landlord  or  his  agent 
previously  obtained  (//)  ;  or  for  drainage,  unless  the 
tenant  has  complied  with  the  conditions  of  the  Acts  in 
giving  to  the  landlord  or  his  agent  due  notice  of  intention 
to  execute  such  an  improvement  (//) .  But  compensation 
may  be  obtained  for  the  improvement  of  the  land  by  the 
application  of  purchased  manure  and  in  other  ways 
described  in  the  Acts,  although  the  consent  of  the  land- 
lord should  not  have  been  obtained  (('),     For  improve- 

(6)  Stat.   46  &  47  Vict.  c.    61;  of   allotments   of  not  move  than 

amended  by  50  &  51  Vict.  c.  26  ;  two  acres  cultivated  as  a  farm  or 

53  k,  54  Vict.  c.  57  ;  and  58  &  59  garden    compensation    for    crops 

Vict.  c.  27  (as  to  market  gardens).  left  in  the  ground  at  the  end  of 

(c)  Stat.    63  &   64   Vict.   c.  5U,  tiieir  tenancies, 
which  came  into  operation  on  the  (/)  The  amount  and  mode  and 

1st  Jan.,   1901,  s.  13;  see  Mcars  time  of  payment  of  compensation 

V.  Ca/^e/M/(!;-,  1901,  2  Ch.  388.    liy  is  to  be  settled  by  agreement,  or 

s.  7,  compensation  for  an  improve-  by   arbitration   as   prescribed   by 

ment   previously    made   shall    be  the  Acts   in   case   of   dilference ; 

sucii  (if  any)  as  might  have  been  and  claims  by  a  tenant  entitled 

<;laimed  if  tlie  Act  had  not  been  to   compensation    under  custom, 

jiassed.  agreement  or    otherwise    for  any 

{d)  In    these    Acts    '"tenant"  improvement  specified  in  the  Acts 

jneans  tlie  JKjlder  of  laml   under  are   to    be   adjusted    in  tlie  same 

<i  landlord  for  a  term  of  years,  or  way  ;  stat.  63  &  64  Vict.  c.  50,  s.  2. 
ior  lives,  or  Ibr  lives  and  years,  or  (y)  Stats.  46  k  47  Vict.  c.   61, 

Ironi  year  to  year  ;  .stats.  46  &  47  s.  3  ;  63  &  64  Vict.  c.  50,  s.  1  (2), 

Aict.    c.  61,   s.  61  ;  and   63  &  64  and  First  Scliednie,  Part  I. 
Vict.  c.  50,  s.  9  (2).  (/()  Stats.   46  A:  47  Vict.  c.  61, 

(c)  See  Stat.  46  &  47  Vict.  c.  61,  s.  4  ;  63  &  61  Vi<-1.  c.  50,  s.  1  (2), 

.s.  54,  anif,  p.  489.     Stat.  50  A:51  and  First  Schedule,  Part  II. 
Vict.  c.  26  secures  to  the  tenants  (i)  Seestat.  63  &  64  Vict.  c.  50, 
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Powei'  to 
charge  hold- 
ing with 
repayment. 


Trustee 
laudlord 


rnents  of  tlie  kind  last  inentioned,  fair  and  reasonable 
compensation,  payable  under  an  agreement  in  writing, 
may  be  substituted  for  compensation  under  the  Acts  (A). 
]^ut  any  agreement  made  by  a  tenant,  by  virtue  of 
which  he  is  deprived  of  his  right  to  claim  compensation 
under  these  Acts  in  respect  of  any  improvement 
described  therein  (except  an  agreement  providing  such 
compensation  as  is  by  the  Acts  permitted  to  be  sub- 
mitted for  compensation  under  the  Acts)  is  void,  both  at 
law  and  in  equity,  so  far  as  it  deprives  him  of  such 
right  (^). 

A  landlord,  on  paying  compensation  under  these  Acts, 
or  compensation  authorized  by  these  Acts  to  be  sub- 
stituted therefor,  or  on  expending  such  an  amount  as 
may  be  necessary  to  execute  an  improvement  by  drainage^ 
which  the  landlord  has  undertaken  to  execute  himself 
in  accordance  with  the  Acts  {in),  may  obtain  an  order 
from  the  Board  of  Agriculture  charging  the  holding,  or 
any  part  thereof,  with  the  repayment  of  the  amount  paid 
or  expended  with  such  interest  and  by  such  instalments, 
and  with  such  directions  for  giving  elTect  to  the  charge, 
as  the  Board  thinks  lit  (it).  Such  a  charge  must  now 
be  registered  in  the  office  of  Land  Piegistry  in  order  to 
be  valid  as  against  a  purchaser  for  value  of  the  land, 
in  the  same  manner  as  a  land  improvement  rent- 
charge  (o).     Where  the  landlord  is  entitled  as  trustee. 


and  First  Schedule,  Part  III. 
Special  provisions  are  made  as  to 
compensation  for  improvements 
begun  during  the  last  year  of 
tenancy  ;  see  stat.  46  &  47  Vict. 
c.  61,  s.  59. 

(k)  Stats.  46  &  47  Vict.  c.  61, 
s.  5  ;  63  &  64  Vict.  c.  50,  ss.  1  (2), 
9  (2).  And  in  the  case  of  a  ten- 
ancy under  a  contract  of  tenancy 
current  at  the  commencement  of 
the  Act  of  1883,  wliere  any  agree- 
ment in  writing,  or  custoin,  or  the 
Act  of  1875,  provides  specific 
compensation  for  any  imjirove- 
meut   described    in   the    Act    of 


1883,  compensation  in  respect  of 
sucl)  imjirovement  is  to  be  pay- 
able in  pursuance  of  such  agree- 
ment, custom,  or  Act  of  1875,  iii 
substitution  for  compensation 
under  the  Act  of  1883. 

(l)  Stat.  46  &  47  Vict.  c.  61. 
s.  55. 

(m)  See  stat.  46  &  47  Vict.  c.  61 . 
s.  4. 

(h)  Stats.  46  &  47  Vict.  .c.  61, 
s.  29  (see  also  ss.  30—32);  63&64 
Vict.  c.  50,  s.  3  ;  Gough  v.  G<nig/'. 
1891,  2  Q.  B.  665.  The  Act  of  1875 
contained  similar  provisions. 

(o)  Stats.  51  &  52  Vict.  c.  51» 
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or  otherwise  than  for  his  own  benefit,  compensation  is 
not  recoverable  against  him  personally,  but  may  be 
recovered  by  means  of  a  charge  on  the  holding  obtained 
by  the  tenant  in  his  own  favour  from  the  Board  of 
Agriculture  (p).  Under  the  Act  of  1900  (q),  similar 
charges  may  be  made  where  compensation  for  any 
improvement  specified  in  the  Act  has  been  claimed 
under  custom  or  agreement  or  otherwise. 

We  now  come  to  consider  those  long  terms  of  years  Long  terms 
of  which  frequent  use  is  made  in  conveyancing,  °^*^^^- 
generally  for  the  purpose  of  securing  the  payment  of 
money.  For  this  purpose  it  is  obviously  desirable  that 
the  person  who  is  to  receive  the  money  should  have  as 
much  power  as  possible  of  realizing  his  security, 
whether  by  receipt  of  the  rents  or  by  selling  or  pledging 
the  land  ;  at  the  same  time  it  is  also  desirable  that  tlie 
ownership  of  the  land,  subject  to  the  payment  of  the 
money,  should  remain  as  much  as  possible  in  the  same 
state  as  before,  and  that  when  the  money  is  paid,  the 
persons  to  whom  it  \Yas  due  should  no  longer  have 
anything  to  do  with  the  property.  These  desirable 
objects  are  accomplished  by  conveyancers  by  means  of 
the  creation  of  a  long  term  of  years,  say  1,000,  which 
is  vested  (when  the  parties  to  be  paid  are  numerous,  or 
other  circumstances  make  such  a  course  desirable),  in 
trustees,  upon  trust  out  of  the  rents  and  profits  of  the 
premises,  or  by  sale  or  mortgage  thereof  for  the  whole 
or  any  part  of  the  term,  to  raise  and  pay  the  money 
required,  as  it  may  become  du(\  and  upon  trust  to 
permit  tlie  owners  of  tlie  land  to  receive  the  residue  of 
the  rents  and  profits.  By  this  means  the  parties  to  be  Tlie  parties 
paid  have  ample  security  for  the  payment  of  their  money.  soairUv''  *^ 

ss.  4,  12,  13;  63  &  64  Vict.  c.  >")0,  in  tlu'snnie  nninner  as  n  landlord's 

s.  3  (4),  a7itc,  p.  410.  ciiiiij,a'. 

ip)  Stats.  46  ct  47  Vict.  c.  tjl,  (y)  Stat.  63  &  64  Vict.  c.    f.O, 

.s.  31  ;  63  &,  64  Vict.  c.   50,  .s.  3.  s.  3  (3). 
Sucii  a  charge  must  be  registered 
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Not  only  liave  their  trustees  tlie  ri^lit  to  receive  on  tlieir 

behalf  (if  they  think  lit)  the  whole  accruing  income  of 

the  property,  but  they  have  also  power  at  once  to  dispose 

of  it  for  1,000  years  to  come,  a  power  which  is  evidently 

almost  as  effectual  as  if  they  were  enabled  to  sell  the 

fee  simple.    Until  the  time  of  payment  comes  the  owner 

of  the  land  is  entitled,  on  the  other  hand,  to  receive  the 

rents  and  profits,  by  virtue  of  the  trust  under  which  the 

trustees  may  be  compelled  to  permit  him  so  to  do.     So, 

if  part  of  the  rents  should  be  required,  the  residue  must 

be  paid  over  to  the  owner  ;  but  if  non-payment  by  the 

owner  should  render  a  sale  necessary,  the  trustees  will 

he  able  to  assign  the  property,  or  any  part  of  it,  to  anj' 

The  owner-       purchaser  for  1,000  years  without  any  rent.     But  until 

land,  subject    tliese  measures  may  be  enforced,  the  ownership  of  the 

to  the  pay-       land,  subject  to  the  payment  of  the  money,  remains  in 

mains  as  the  same  state  as  before.     The  trustees,  to  whom  the 

^  ^^^'  term  has  been  granted,  have  only  a  chattel  interest ; 

the  legal  seisin  of  the  freehold  remains  with  the  owner, 

and  may  be  conveyed  bj'  him,  or  devised  by  his  will,  or 

will  descend  to  his  heir,  in  the  same  manner  as  if  no 

term  existed,  the  term  all  the  while  still  hanging  over 

the  whole,  ready  to  deprive  the  owner  of  all  substantial 

enjoyment,  if  the  money  should  not  be  paid. 

If,  however,  the  money  should  he  paid,  or  should 
not  ultimately  be  required,  different  methods  may  be 
employed  of  depriving  the  trustees  of  all  power  over  the 
property.  The  first  method,  and  that  most  usually 
adopted  in  modern  times,  is  by  inserting  in  the  deed, 
by  wdiich  the  term  is  created,  a  proviso  that  the  term 
shall  cease,  not  only  at  its  expiration  by  lapse  of  time, 
but  also  in  the  event  of  the  purposes  for  which  it  is 
created  being  fully  performed  and  satisfied,  or  becoming 
Proviso  for  unnecessary^  or  incapable  of  taking  effect  (?•)•  This  pro- 
ces^ei.  ^.^^^  ^^^.  ^^gg^j.^  g^g  ^j.  jg  called^  makes  the  term  endure  so 

(»•)  SeeSugd.  Y.  &  P.  621. 
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long  only  as  the  purposesof  the  trust  require;  and,  when 
these  are  satisfied,  the  term  expires  without  any  act  to 
be  done  by  the  trustees ;  their  title  at  once  ceases,  and 
they  cannot,  if  they  would,  any  longer  intermeddle  with 
the  property. 

But  if  a  proviso  for  cesser  of  the  term  should  not  be 
inserted  in  the  deed  b}'  which  it  is  created,  there  is  still 
a  method  of  getting  rid  of  the  term,  without  disturbing 
the  ownership  of  the  lands  which  the  term  overrides. 
The  lands,  in  such  cases,  it  should  be  observed,  may 
not,  and  seldom  do,  belong  to  one  owner  for  an  estate 
in  fee  simple.     The  terms  of  which  we  are  now  speaking  Terms  are 
are  most  frequently  created  by  marriage  settlements,  securing 
and  are  the  means  almost  invariably  used  for  securing  portions, 
the  portions  of  the  younger  children ;  whilst  the  lands 
are  settled  on  the  eldest  son  in  tail  (s).     But,  on  the 
son's  coming  of  age,  or  on  his  marriage,  the  lands  are, 
for  the  most  part,  as  we  have  ])efore  seen  {t),  resettled 
on  him  for  life  onl}-,  with  an  estate  tail  in  remainder  to 
his  unborn  eldest  son.     The  owner  of  the  lands  is  there- 
fore probably  only  a  tenant  for  life,  or  perhaps  a  tenant 
in  tail.     But,  whether  the  estate  be  a  fee  simple,  or  an  Any  estate  of 
estate  tail,  or  for  life  only,  each  of  these  estates  is,  as  i;ii.ge\-  estate 
we  have  seen,  an  estate  of  freehold  {ii),  and,  as  such,  is  [^^^^^  ^  '''rm 
larger,  in  contemplation  of  law,  than  any  term  of  years, 
liowever  long.     The  consequence  of  this  legal  doctrine 
is,  that  if  any  of  these  estates  should  happen  to  be 
vested  in  any  person,  who  at  the  same  time  is  possessed 
of  a  term  of  years  in  the  same  land,  and  no  other  estate 
•should  intervene,  the  estate  of  freehold  will  iiitallibly 
-swallow  up  the  term,  and  yet  be  not  a  bit  ihe  larger. 
The  term  will,  as  it  is  said,  be  menjed  in  the  estate  of   .MerKor  of 
freehold  (.<).    Thus,  let  A.  and  B.  be  tenants  for  a  term 
of  1,000  years,  and  subject  to  that  term  let  C.  be  tenant 

(s)  See  tlie  form  of  settlement  [a)  .liUr,  ji.  0:5. 

^i;iven  ill  Fait  VI.,  ^;oa<.  [.k)  '6    Fivst.    Conv.    'Jilt.      Sec 

{i)  Ante,  p.  100.  ante,  pp.  331,  3G1. 


of  years. 


the  term. 


522 


OF    PERSONAL    INTERESTS    IN    REAL    ESTATE. 


Surrender. 


Surrenders 
now  to  be 
by  deed. 


for  his  life ;  if  now  A.  and  B.  should  assign  their  term 
to  C.  (which  assignment  under  such  circumstances  is. 
called  a  surrender),  C  will  still  be  merely  tenant  for  life 
as  before.  The  term  will  be  gone  for  ever ;  yet  C.  will 
have  no  right  to  make  any  disposition  to  endure  beyond 
his  own  life.  He  had  the  legal  seisin  of  the  lands  before^ 
though  A.  and  B.  had  the  possession  by  virtue  of  their 
term  ;  now,  he  will  have  both  legal  seisin  and  actual 
possession  during  his  life,  and  A.  and  B.  will  have 
completely  given  up  all  their  interest  in  the  premises. 
Accordingly,  if  A.  and  B.  should  be  trustees  for  the 
purposes  we  have  mentioned,  a  surrender  by  them  of 
their  term  to  the  legal  owner  of  the  land,  will  bring 
back  the  ownership  to  the  same  state  as  before.  By 
the  Real  Property  Act,  1845  {y),  a  surrender  in  writing 
of  an  interest  in  any  tenements  or  hereditaments,  not 
being  a  copyhold  interest,  and  not  being  an  interest 
which  might  by  law  have  been  created  without  writing,, 
shall  be  void  at  law  unless  made  by  deed. 


Accidental 
merG;er. 


The  merger  of  a  term  of  years  is  sometimes  occasioned 
by  the  accidental  union  of  the  term  and  the  immediate 
freehold  in  one  and  the  same  person.  Thus,  if  the 
trustee  of  the  term  should  purchase  the  freehold,  or 
if  it  should  be  left  to  him  by  the  will  of  the  former 
owner,  or  descend  to  him  as  heir  at  law,  in  each  of 
these  cases  the  term  will  merge.  So  if  one  of  two  joint 
holders  of  a  term  obtain  the  immediate  freehold,  his 
moiety  of  the  term  will  merge ;  or  conversely  if  the 
sole  owner  of  a  term  obtain  the  immediate  freehold 
Jointly  with  another,  one  moiety  of  the  term  will 
merge,  and  the  joint  ownership  of  the  freehold  will 
continue,  subject  only  to  the  remaining  moiety  of  the 
term  {z).     Merger,  being  a  lenal  incident  of  estates. 


C?/)  Stat.  8  &  9  Vict.  c.  106, 
s.  3,  repealing  stat.  7  &  8  Vict, 
c.  76,  s.  4,  to  the  same  effect ; 
s'^e  ante,  p.  156,  n.  (s). 


(::)  Sir  Ralph  Bovy's  case,  1 
Vent.  193,  195  ;  Co.  Litt.  186  a  ; 
Burton's  Compendium,  pi.  900. 


in  autre  droit. 
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formerly  occurred  quite  irrespectively  of  the  trusts  on 
which  they  were  held ;  hut  equity  did  its  utmost  to 
prevent  any  injury  being  sustained  by  a  cestui  que 
trust,  the  estate  of  whose  trustee  might  accidentally 
have  merged  (a).  ]3ut  the  Judicature  Act  of  1873  (/>) 
provided  that  there  should  not,  in  future,  Ije  any  merger 
by  operation  of  law  only  of  any  estate,  the  beneficial 
interest  in  which  would  not  be  deemed  to  be  merged 
or  extinguished  in  equity.  The  law,  though  it  did  not 
recognize  the  trusts  of  equity,  yet  took  notice  in  some 
few  cases  of  property  being  held  by  one  person  in  right 
of  another,  or  in  autre  droit,  as  it  is  called ;  and  in  Estates  hell 
these  cases  the  general  rule  was,  that  the  union  of  the 
term  with  the  immediate  freehold  would  not  cause  any 
merger,  if  such  union  were  occasioned  by  the  act  of  law, 
and  not  by  the  act  of  the  party.  Thus,  if  a  term  were 
held  by  a  person,  to  whose  wife  the  immediate  freehold 
afterwards  came  by  descent  or  devise,  such  freehold, 
coming  to  the  husband  in  riglit  of  his  wife,  would  not 
have  caused  a  merger  of  the  term  (r).  So,  if  the  owner 
of  a  term  made  the  freeholder  his  executor,  the  term 
would  not  have  merged  (d) ;  for  the  executor  is  recog- 
nized by  the  law  as  usually  holding  only  for  the  benefit 
of  creditors  and  legatees;  but  if  the  executor  himself 
should  be  the  legatee  of  the  term,  it  seems  that,  after 
all  the  creditors  have  been  paid,  the  term  will  still 
merge  {c).  And  if  an  executor,  whetlier  legatee  or 
not,  holding  a  term  as  executor,  should  piircJtdsc  tlie 
immediate  freehold,   the  l^etter  opinion  is,  that  this 

(aj  Sec  3  Prest.  Com-.  320.  321  ;  052;    Lra    v.    Thiirshi/,    IDOl,    2 

Chambers  v.  Kimjham,  10  Cli.  1).  Cli.  f)?. 
713.  [c)  Doe   il.    BliijUt   v.    Prit,   11 

(b)  Stat.   3G  k  37  Vict.   c.  6G.  A.  &    K.  842  ;   Jonea   v.    Ihirifx, 

s.  25,  sub-s.  -J,  \vliii;li  by  stat.  37  5    II.    &    N.    7Gti,    7    H.    &    N. 

&  38  Vict.  f.  83,  coimuL'iici'd  on  507. 
tlio    1st    N-.)v.,    1875;    Snow   v.  (<<)  ('o.  Litt.  338  b. 

JloycoU,     1892,      3      Cli.       110;  (<•)  3    Tiest.    Couv.    310,  311. 

Inijle  V.   Vaiuihan  Jcnkinx,  1900,  See  Lav  v.  Urhvin,  16  Sim.  377, 

2  Cli.  368  ;  77wW».s'.wjt  V.  A((/rAn-(/,  luul    Lonl    St.     LeoimriLs'     com- 

?■').     (535  ;     Cajdtal   and    Cinnili'S  meiits  on  this  ease,   Svigil.    V.   iV: 

JJank  V.  Modes,  1903,  1  Cli.  tJ31,  T.  507,  13tli  eil. 
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being  his  own  act,  will  occasion  the  merger  of  the 
term,  except  so  far  as  respects  the  rights  of  the 
creditors  of  the  testator  (f). 


The  term 
inis^ht  have 
been  kept 
on  foot. 


jVssigriment 
in  trust  to 
attend  the 
inheritance. 


CJase  of  a 
i-ent-Gharf?c. 


Oonsequence 
of  a  surrender 
of  the  term. 


There  was  formerly  another  method  of  disposing  of 
a  term  when  the  purposes  for  which  it  w'as  created 
had  been  accomplished.  If  it  were  not  destroj^ed  bj''  a 
proviso  for  cesser,  or  by  a  merger  in  tlie  freehold,  it 
might  have  been  kept  on  foot  for  the  benefit  of  the 
owner  of  the  property  for  the  time  being.  A  term,  as 
we  have  seen,  is  an  instrument  of  great  power,  yet 
easily  managed ;  and  in  case  of  the  sale  of  the 
property,  it  might  have  been  a  great  protection  to 
the  purchaser.  Suppose,  therefore,  that,  after  the 
creation  of  such  a  term  as  we  have  spoken  of,  the 
whole  projjerty  had  been  sold.  The  purchaser,  in 
this  case,  often  preferred  having  the  term  still  kept 
on  foot,  and  assigned  by  the  trustees  to  a  new  trustee 
of  his  own  choosing,  in  trust  for  himself,  his  heirs  and 
assigns;  or  as  it  was  technically  said,  in  trust  to  attend 
the  inheritance.  The  reason  for  this  proceeding  was 
that  the  former  owner  might,  possibly,  since  the  com- 
mencement of  the  term,  have  created  some  incumbrance 
upon  the  property,  of  which  the  purchaser  was  ignorant, 
and  against  which,  if  existing,  he  was  of  course  desirous 
of  being  protected.  Suppose,  for  instance,  that  a  rent- 
charge  had  been  granted  to  be  issuing  out  of  the  lands, 
subsequently  to  the  creation  of  the  term  :  this  rent- 
charge  of  course  could  not  affect  the  term  itself,  but 
was  binding  only  on  the  freehold,  subject  to  the  term. 
The  purchaser,  therefore,  if  he  took  no  notice  of  the 
term,  bought  an  estate,  subject  not  onh'  to  the  term, 
but  also  to  the  rent-charge.  Of  the  existence  of  the 
term,  however,  we  suppose  him  to  have  been  aware. 
If  now  he  should  have  procured  the  term  to  be  sur- 
rendered   to  himself,  the  unknown  rent-charge,  not 

(O  Sug.l.  V.  k  p.  50.5,  13tli  ed. 
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being  any  estate  in  the  land,  would  not  have  prevented 
the  union  and  merger  of  the  term  in  the  freehold. 
The  term  would  consequently  have  been  destroyed, 
and  the  purchaser  would  have  been  left  without  any 
protection  against  the  rent-charge,  of  the  existence  of 
which  he  had  no  knowledge,  nor  any  means  of  obtaining 
information.  The  rent-charge  by  this  means  became 
a  charge,  not  only  on  the  legal  seisin,  but  also  on  the 
possession  of  the  lands,  and  was  said  to  be  accelerated 
by  the  merger  of  the  term  (rj).  The  preferable  method, 
therefore,  always  was  to  avoid  any  merger  of  the  term ; 
but  on  the  contrary,  to  obtain  an  assignment  of  it  to  The  term 
a  trustee  in  trust  for  the  purchaser,  his  heirs  and  been  ass'hjueil 
assigns,  and  to  attend  the  inheritance.  The  trustee  thus  ^^  attend  the 
became  possessed  or  tlie  iancis  tor  the  term  of  1,000 
years  ;  but  he  was  bound,  by  virtue  of  the  trust,  to 
allow  the  purchaser  to  receive  the  rents,  and  exercise 
what  acts  of  ownership  he  might  please.  If,  however, 
any  unknown  incuml)rance,  such  as  the  rent-charge  in 
the  case  supposed,  should  have  come  to  light,  then  was 
the  time  to  bring  the  term  into  action.  If  the  rent- 
charge  should  have  been  claimed,  the  trustees  of  the 
term  would  at  once  have  interfered,  and  informed  the 
claimant  that,  as  his  rent-charge  was  made  subse- 
quently to  the  term,  he  must  wait  for  it  till  11  ic  term 
was  over,  which  was  in  eftect  a  postponement  .s/»r  die. 
In  this  manner,  a  term  becanu^  a  valuable  protection 
to  any  person  on  whose  behalf  it  was  kept  on  foot,  as 
well  as  a  source  of  serious  injury  to  any  incumbrancer, 
such  as  the  grantee  of  the  rent-charge,  who  might 
have  neglected  to  procure  an  assignment  of  it  on  his 
own  behalf,  or  to  obtain  a  declaration  of  trust  in  his 
favour  from  the  legal  owner  of  the  term,  l-'or  it  will 
be  observed  that,  if  the  grantee  of  the  rent-charge 
had  obtained  from  the  persons  in  whom  the  term  was 
vested  a  declaration  of  trust  in  his  behalf,  they 
(g)  3  I'rcst.  Conv.  4G0. 
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Moukl  liiive  ])een  bound  to  retain  the  term,  and 
could  not  lawfully  have  assigned  it  to  a  trustee  for  the 
l)urchaser. 

If  the  pur-  If  the  purchaser,  at  the  time  of  his  purchase,  should 

notice  of  the     have  had  notice  of  the  rent-charge,  and  should  yet  have 
incumbrance    procured  an  assignment  of  the  term  to  a  trustee  for  his 

at  the  time  of    ^ 

his  purchase,  own  benefit,  the  Court  of  Chancery  would,  on  the  first 
useThe  te"m  pi'ii^ciples  of  equity,  have  prevented  his  trustee  from 
making  any  use  of  the  term  to  the  detriment  of  the 
grantee  of  the  rent-charge  (Jt).  Such  a  proceeding  would 
evidently  be  a  direct  fraud,  and  not  the  protection  of  an 
innocent  purchaser  against  an  unknown  incumbrance. 
An  exception,  To  this  rule,  however,  one  exception  was  admitted, 
which  reflects  no  great  credit  on  the  gallantrj^,  to  say  the 
least,  of  those  who  presided  in  the  Court  of  Chancer^'. 
In  the  common  case  of  a  sale  of  lands  in  fee  simple 
from  A.  to  B.,  it  was  holden  that,  if  there  existed  a 
term  in  the  lands,  created  prior  to  the  time  w^hen  A.'s 
seisin  commenced,  or  prior  to  his  marriage,  an  assign- 
Dower  barred  ment  of  this  term  to  a  trustee  for  B.  might  be  made 
niennf  term  ^^^^  ^^  ^^^'  ^^^^  purpose  of  defeating  the  claim  of  A.'s 
wife,  after  his  decease,  to  her  dower  out  of  the 
premises  (/)•  Here  B.  evidently  had  notice  that  A. 
was  married,  and  he  knew  also  that,  by  the  law,  the 
widow  of  A.  would,  on  his  decease,  be  entitled  to  dower 
out  of  the  lands.  Yet  the  Court  of  Chancery  permitted 
him  to  procure  an  assignment  of  the  term  to  a  trustee 
for  himself,  and  to  tell  the  widow  that,  as  her  right  to 
dower  arose  subsequently  to  the  creation  of  the  term, 
she  must  wait  for  her  dower  till  the  term  was  ended. 
We  have  already  seen  (h-),  that,  as  to  all  women  married 
after  the  1st  of  January,  1834,  the  right  to  dower  has 
been  placed  at  the  disposal  of  their  husbands.     Such 

(h)   WiUnughhti  V.    WiUoughhy,       Co.  Litt.  208  a,  n.  (1). 
1  T.  R.  763,  1  R.  R.  397.  {k)  Ante,  p.  318. 

(i)  Sugil.  V.  &  P.  510, 13th  ed. ; 
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liusbands,  therefore,  had  no  need  to  request  the  concur- 
rence of  their  wives  in  a  sale  of  their  kinds,  or  to 
resort  to  the  device  of  assigning  a  term,  should  this 
concurrence  not  have  been  obtained. 

When  a  term  had  been  assigned  to  attend  the  inherit-  The  ownoi-  of 
ance,  the  owner  of  such  inheritance  was  not  regarded,  ance  subject 
in  consequence  of  the  trust  of  the  term  in  his  favour,   ^,'*'^"  :itten- 

.  .  .       (lant  teim  liad 

as  having  an_y  interest  of  a  personal  nature,  even  m   a  real  estate, 
contemplation  of  equity ;  but  as,  at  law,  he  had  a  real 
estate  of  inheritance  in  the  lands,  subject  to  the  term, 
so,  in  equity,  he  had,  by  virtue  of  the  trust  of  the  term 
in  his  favour,  a  real  estate  of  inheritance  in  immediate 
possession  and  enjojaiient  (/).    If  the  term  were  neither  Term  attcn- 
surrendered  nor  assigned  to  a  trustee  to  attend  the   struction^of " 
inheritance,  it  was  still  considered  attendant  on  the  ^^.w. 
inheritance,  by  construction  of  law,  for  the  benefit  of 
all  persons  interested  in  the  inheritance  according  to 
their  respective  titles  and  estates. 

In  1845,  however,  an  Act  passed  "to  render  the   Act  to  render 
assignment  of  satisfied  terms  unnecessary"  (/»)•    This  menTof'satis- 
Act  provides  (n),  that   every  satisfied    term  of  years  fied  terms 
which,  either  by  express  declaration  or  by  construction  ''    " ' 

of  law,  shall,  upon  the  thirty-first  day  of  December, 
1845,  be  attendant  upon  the  reversion  or  inheritance 
of  any  lands,  shall  on  that  daif  (ihsDlnfcli/  erase  and 
determine'as  to  the  land  upon  the  inheritance  or  rever- 
sion whereof  such  term  shall  be  attendant  as  aforesaid, 
except  that  every  such  term  of  years  which  shall  be  so 
attendant  as  aforesaid  by  express  declaration,  although 
thereby  made  to  cease  and  determine,  shall  afford  to 
every  person  the  same  protection  against  every  incum- 
lirance,  charge,  estate,  right,  action,  suit,  claim,  and 
demand,  as  it  w^ould  have  afforded  to  him  if  it  liad 
continued  to  subsist,  but  had  not  been  assigned  or 

(/)  Su<;d.  V.  k  l\  7!tO,  lllh  cd.  (»)  Sert.  1. 

(_m)  Stat.  8  &  1>  Vict.  c.  112. 
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dealt  with,  after  tlie  said  tliirty-first  day  of  December^ 
1845,  and  shall,  for  the  purpose  of  such  protection,  he 
considiTttl  ill  crcvji  court  of  laic  and  of  equity  to  he  a 
siibsistinfi  term .  The  Act  further  provides  (o)  that  every 
term  of  ye&vs  then  subsisting,  or  thereafter  to  be  created,, 
becoming  satisfied  after  the  thirty-first  of  December, 
1845,  and  which,  either  by  express  declaration  or  by 
construction  of  law,  shall  after  that  day  become  atten- 
dant upon  the  inheritance  or  reversion  of  any  land, 
shall,  immediately  upon  the  same  becoming  so  atten- 
dant, absolutely  cease  and  determine  as  to  the  land 
upon  the  inheritance  or  reversion  wdiereof  such  term 
shall  become  attendant  as  aforesaid  {})).  In  the  two- 
first  editions  of  this  work,  some  remarks  on  this  Act 
were  inserted  b}'  way  of  appendix.  These  remarks  are 
now  omitted,  not  because  the  author  changed  his  opinion 
on  the  wording  of  the  Act,  but  because  the  remarks, 
being  of  a  controversial  nature,  seemed  to  him  to  be 
scarcely  titted  to  be  continued  in  every  edition  of  a  work 
intended  for  the  use  of  students,  and  also  because  the 
Act  has,  upon  the  whole,  conferred  a  great  benefit  on 
the  community.  Experience  has  in  fact  shown  that 
the  cases  in  which  purchasers  enjoy  their  property 
without  any  molestation  are  infinitely  more  numerous 
than  those  in  which  they  are  compelled  to  rely  on 
attendant  terms  for  protection  ;  so  that  the  saving  of 
expense  to  the  generality  of  purchasers  seems  greatly 
to  counterbalance  the  inconvenience  to  which  the  very 
small  minority  may  be  put,  who  have  occasion  to  set 
up  attendant  terms  as  a  defence  against  adverse  pro- 
ceedings. And  it  is  very  possible  that  some  of  the 
questions  to  which  this  Act  gives  rise  may  never  be 
actually  litigated  in  a  Court  of  justice. 

(o)  Stat.  8    &   9  Vict.   c.   112,  debt,    and     subject     thereto     to 

s.  2  ;  Anderson  v.  Pigncf,  L.  1>.  attend    tlie    inheritance,    is    not 

8  Ch.  180.  an   attendant    term   within    this 

{p)  It  has  been  decided  that  a  Act  ;  S/iaw  v.  Johnson,  1  Dr.  & 

term  of  years  assigned  to  a  trustee  Sni.  412. 
in  trust  for  securing  a  mortgage 


OF    A    TKRM    OF    YEARS.  529 

By  the  Conveyancing  Act  of  1881  (q),  where  land  is  Enlargement 
held  for  an  unexpired  residue  of  not  less  than  two  into  fee 
Innidred  years  of  a  term,  which  was  originally  of  not  simple, 
less  than  three  hundred  years,  without  any  trust  or 
right  of  redemption  in  favour  of  the  freeholder  or 
reversioner,  and  without  any  rent,  or  with  a  rent  which 
is  of  no  money  value  or  has  been  released  or  has  ceased 
to  he  payable,  then  the  term  may  be  enlarged  into  a  fee 
simple  by  a  declaration  to  that  effect,  made  by  deed  by 
any  of  the  following  persons  (namely) :  (1)  Any  person 
beneficially  entitled  in  right  of  the  term,  whether  subject 
to  any  incumbrance  or  not,  to  possession  of  any  land 
comprised  in  the  term  (r) ;  (2)  any  person  being  in 
receipt  of  income  as  trustee,  in  right  of  the  term,  or 
having  the  term  vested  in  him  in  trust  for  sale,  whether 
subject  to  any  incumbrance  or  not ;  (3)  any  person  in 
whom,  as  personal  representative  of  any  deceased 
person,  the  term  is  vested,  whether  subject  to  any 
incumbrance  or  not.  The  fee  simple  so  acquired  is 
in  general  subject  to  the  same  trusts,  executory 
limitations  over,  rights  and  equities  as  the  term  ;  and 
includes  the  fee  simple  of  all  mines  and  minerals  not 
severed  in  right  or  in  fact  at  the  time  of  the  enlarge- 
ment. Such  a  term  as  aforesaid  may  be  so  enlarged, 
although  it  have  not  the  freehold  as  the  innnediate 
reversion  thereon  ;  but  not  if  liable  to  be  determined 
by  re-entry  for  condition  broken,  or  created  by 
sub-demise  out  of  a  term  iiicapal)le  of  enlargement 
to  fee  simple  (s). 

(q)  Stat.   44  &  45  Vict.   c.  41,  luishand   is    leiiuircJ,  unless  she 

s.  65.  1«'  entitled  for  iier  separate  use. 

(;•)  In   the   case   of  a   married  {s)  Stat.  4.'>  &    46  Vict.   c.  3".>, 

woman,    the   concurrence   of  her  s.  11. 


W.K.I'. 
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CHAPTEE   11. 

OF    A    MORTGAGE    OF    LAND. 

We  have  seen  (a)  that  a  mortgapte  forms  part  of  the 
personal  estate  of  the  mortgagee.  We  will  now  consider 
the  nature  of  the  interests  in  land,  which  are  created  by 
a  mortgage.  At  the  present  day  what  is  generally 
understood  by  the  term  mnrtgagc  is  a  conveyance  of 
land  or  other  property  as  security  for  the  payment  of 
money.  Mortgages  are  most  frequently  made  to  secure 
the  repayment  of  money  borrowed  by  the  owner  of  the 
property  mortgaged ;  in  which  case  he  incurs  a  debt, 
of  personal  obligation  to  repay  out  of  whatever  means  he 
may  possess  {h)  :  unless,  indeed,  it  should  have  been 
agreed  that  he  should  not  be  under  any  personal  liability 
of  repayment  (r).  Such  mortgages,  however,  usually 
include  an  express  covenant  for  repayment.  But  in  so 
far  as  a  mortgage  is  a  transfer  of  property,  its  object  is 
to  confer  on  the  mortgagee  a  proprietary  right,  by  exer- 
cising which  he  will  be  enabled  to  raise  the  money 
payable  to  him  ;  so  that  he  shall  have  the  means  of 
securing  himself  from  loss  in  the  event  of  his  debtor 
being  personally  unable  to  pay,  or  of  attaining  the 
desired  end,  where  there  is  no  personal  liability  to  pay- 
ment. But  though  the  object  of  a  mortgage  of  land  is 
nothing  more  than  to  pledge  the  land  as  security  for  a 
money  payment,  the  form,  which  this  transaction  has 
usuall}^  assumed  in  modern  English  Law,  is  such  that 
the  interests  of  the  parties  are  of  a  very  complicated 

(a)  Ante,  p.  486.  223,  1899,  1  Q.  B.  885. 

(b)  Bac.   Abr.    Mortgage   (D) ;  (c)  Mathew    v.    Blackmore,    1 
Yates   V.    Aston,    4   Q.    B.    182  ;       H.  &  X.  762. 

Barnes  \.   Glenton,  1898,  2  Q.  B. 
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nature.     For,  as   we  shall  see,   a  mortgagee  of  land 
occupies  one  position  at  laic,  and  another  in  equity. 

The  origin  of  the  term  mortf/afie  appears  in  Glan-  Origin  of 
ville  (d),  in  whose  time  either  land  or  goods  might  be  l^iaTt^aie 
pledged  as  security  for  a  debt.  A  pledge  of  land  was 
effected  by  a  conveyance  thereof  to  the  creditor  to  hold 
until  the  debt  was  paid,  with  an  agreement  either  that 
the  creditor  should  apply  the  rents  and  profits  in  reduc- 
tion of  the  de1)t,  or  that  he  should  receive  them  without 
any  liability  to  account.  In  the  latter  case  the  transac- 
tion was  called  viortuuin  radium  (which  in  French  is 
mart  rjarie,  whence  mortgage)  ;  because,  although  the 
debtor  might  redeem  the  land  on  payment  of  the  prin- 
cipal sum,  in  the  meantime  it  was  dead  or  unprofitable 
to  him.  The  object  of  the  mortuum  radium  was  to  give 
the  creditor  the  profits  of  the  land  in  lieu  of  interest ; 
the  taking  of  which,  under  the  name  of  usury,  was 
anciently  regarded  as  an  unchristian  abomination  (e). 
But  these  ancient  methods  of  pledging  lands  seem  to 
have  fallen  out  of  use  at  an  early  date,  and  to  have  been 
succeeded  by  a  more  stringent  contract,  under  which  the 
land  was  given  in  pledge  uutil  a  certain  da}^  fixed  for 
payuient,  with  astipulation  that  on  failure  to  pay  at  the 
appointed  time  the  land  should  remain  to  the  creditor 
in  fee  (/).     Then  it  came  to  be  the  practice  to  enfeoli" 

(d)  Glanv.  lib.  x.  c.  6 — 8.  laws  af^aiiist  usury  were  repoaled 

(<;)  See     Plowdeu     on     Usury,  in  1S5-J.     Any  laie  of"  interest  to 

Part  1.      Interest  was  iirst  allowed  which  the  parties  niay  agree  may 

by    law   by  stat.   37    Hen.  VIII.  now  be  taken  ou  a  mortf^age   ot 

■c.  y,  by  which  also  interest  above  lands.     See  stats,  f)  &  6  Will.  IV. 

ten  per  cent,  was  forbidden.     By  c.  41  ;  2  &  3  Vict.  c.  37  ;  13  &  14 

Stat.   13  Anne,  c.   15   (12    Anne,  Vict.  c.  56  ;  17  &  18  Vict.  c.  90  ; 

St.   2,  c.    16,    in   Rull'head),    the  Mainland  v.   i'pjoUu,  A\   Ch.   D. 

legal  rate  of  interest  was  reduceil  126. 

to  live  per  cent.,  whicii  reiuaiiied  (/)  See  Ghinv.  x.  6.  7;  Mra<'t. 

the  liighest  rate  of  interest  that  208  b;  Co.  Litt.  216— 218  ;  Madox, 

<ould  be  lawiiilly  taken  upon  tlie  Form.  Anj;l.  Nos.  .^60 — 562,  565', 

mortgage  of  any  lands,  tenements  .')7'J,  58'J  ;   1'.  &    M.   llivl.    Kng. 

•or  hereilitaments,  or  any   estate  Law,  ii.  2."i,  117  .■'■'/. 
•or  interest  therein,  until  all  the 
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the  creditor  in  fee  in  the  fh'st  instance,  with  a  proviso 
for  re-entry  on  payment.  Thus  Littleton  {g)  describes 
a  mortgage  as  a  feoffment  upon  condition  that  if  the 
feoffor  pay  to  the  feoffee  on  a  certain  day  a  certain  sum 
of  money  then  the  feoffor  ma}'  re-enter.  And  he  says 
that  this  is  called  a  mortgage  because,  if  the  feoffor  do 
not  pay,  then  the  land  pledged  is  taken  from  him  for 
ever  and  so  dead  to  him.  We  have  seen  however  that 
the  term  mort  <ia(jc  had  been  used  earlier  in  a  different 
sense.  Still  Littleton's  derivation  may  help  the  reader 
to  remember  the  nature  of  the  transaction  now  called  a 
mortgage  at  law.  For  what  is  now  called  a  mortgage  of 
land  is  a  conveyance  thereof  from  one  to  another  for  an 
estate  in  fee,  or  other  estate,  which  is  to  be  determined 
or  re-conveyed  on  condition  of  the  payment  of  money  by 
Construction  the  former  on  a  certain  day.  And  at  law,  if  the  con- 
of  a  mortgage  ^lition  be  broken  by  non-payment  of  the  money  at  the 
appointed  time,  the  estate  of  the  person,  to  whom  the 
land  was  so  conveyed,  becomes  absolute,  or  discharged 
from  the  condition.  So  that,  at  law,  he  will  be  entitled 
to  hold  the  land,  as  his  own,  for  all  the  estate  limited  to 
him.  For  in  the  Courts  of  Law  the  parties  were  held 
to  the  terms  of  their  bargain,  by  which  the  land  was  to 
be  redeemed  on  a  certain  day,  or  if  not,  to  be  forfeited 
b}'  the  debtor  (//). 

Relief  given  This  strict  construction  of  a  mortgage  appears  to  have 

in  eqi/ity"^*^' ^  prevailed  for  a  long  time.    But  at  length  a  mortgagor, 

who  had  failed  to  pay  on  the  appointed  day,  obtained 

relief  in  the  CoLirt  of  Chancery  against  the^foi'feiture, 

which  he  had  so  incurred.   Itis  not  very  clear  when  (0 

(g)  Sects.  382  sq.  in    Queen    Elizabeth's    reign  :    1 

(A)  Bac,    Abr.  Mortgage   (D)  ;  Cal.  cxlv.  69,  71,  77,  79,  105,  111 

Y.  B.  22  Hen.  VI.  57,  pi.  7  ;  7  125,  &c. ;  2  Cal.  5,  14,  15,  27,  33^ 

Edw.   IV.   3,  4,   pi.  7,   10;    Bro,  35,    &c.  ;    and    see    Lanrjford  v. 

Abr.  Condicious,    203;    Litt.    ss.  Barnard  (37  Eliz.)  and  Barnal^r 

332,  337.  V.  Greene  (9   Jac.   I.)  in  Tothilf, 

(()  Suits  for  redeeming  niort-  tit.  ilortgage.     See   also   Seldeu 

gages  appear  to  have  been  brought  Soey.  vol.  x.,  p.  137,  pi.   141,  a 
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or  on  what  ground  (A)  this  equitable  jurisdiction  was 
first  exercised.  But  in  the  reign  of  Charles  I.  it  was 
established  as  equitjj  (/)  that  a  mortgagor  should  be 
allowed  toTedeem  his  estate  after  the  legal  day  of  pay- 
ment had  gone  by ;  and  the  Court  of  Chancer}',  on  appli- 
cation by  the  mortgagor  after  the  time  fixed  for  redemp- 
tion had  elapsed,  would  decree  that  the  mortgagee 
should,  on  repayment  of  all  that  was  due  to  him, 
reconvey  the  estate  to  the  mortgagor  (di). 

The  main  principles  of  equity  in    respect    of   the  Principle 
redemption  of  mortgages  were  settled  in  the  reign  of  respecting 
Charles     II.,    about   the   time   when    modern   equity  mortgages, 
began  to  take  shape  as  a    system   of   rules    resting 
upon  principles  evolved  from  precedent  (n).     The  first 
principle   established    was    that    of   the   mortgagor's 
eqniti/^<lf  jrdejjii){Mm ;  that  is,  that  the  mortgagor,  or  Equity  of 
any  one  standing  in  his  place,  shall  be  admitted  in  ^'^^^'"P^'o"- 
equity  to  redeem  a  mortgage  after  the  da}'  fixed  by 
the  contract  for  redemption  is  gone  by,  and  the  estate 
has  become  forfeited  at  law  {<>).     It  was  further  laid 
down  as  a  general  rule,  subject  to  very  few  exceptions, 
that  wherever  a  conveyance  of  an  estate  is  originally 
intended  as  a  security  for  money,  whether  this  inten- 
sion appear  from  the    deed  itself   or   by    any   other 
instrument  or  even  by  parol  evidence  {})),  it  is  always" 
considered  in  equit}'  as  a  mortgage  and  redeemable ; 
even  though  there  is  an  express   agreement   of   the 

suit  ill  llie  reign  of  Hen.  VI.  to  ]iay     numcy     wliun      iliii^  ;      see 

ledeeiii,  on  tlie  ground  of  fraud,  Gary  1. 

a  mortgage  liofore  it  had  become  {I)  Auic,  \k  158. 

absolute  at  law.  (in)  How  v.  Vigurea,  1  L'L.  IJep. 

[k)  It  woiilil  appear  from  what  18;    Wei  dm  v.  Hallison,  ib.  91. 

i.s  said  by  Sir  G.  Cary  (Master  in  {n)  Ante,  ]i.  163. 

(.'hauccry,  ir.99— 1012)  that  relief  (o)  Set;     Turn     v.    Tunu-r,    39 

was  first  given  in  ea.ses  of  failure  Cli.  D.  456. 

to    pay    at    tlie    ajjpoiiited    time  (p)    I'lve.    Cli.    526;     EiujUtnd 

by  acridnit,   or    of  some    trilling  v.      L'oilriinjtoH,     1      liden,     1»!9  ; 

default,   and    was   afterwards    e.\-  Vcninn   v.    liethrll,   '1    Kdeii,  110; 

teiKled  to  all  cases  of  forfeiture  1     Coote    on    Mtirlgage,    cli.    iii. 

of  mortgaged  land  by  failure  to  sect.  3. 


CMu^lt       P/U  oc^a^i^/^. /^  .J^  ^ 


584  OF    I'ERSONAL    INTERESTS    IN    REAL   ESTATE, 

parties  that  it  shall  not  he  recleemal^Ie,  or  that  the 
right  of  redemption  shall  he  conlhied  to  a  particular 
time,  or  to  a  particular  description  of  persons  (q).  In 
other  words,  it  was  estahlished  that  no  agreement  of 
the  parties  to  a  mortgage,  that  the  mortgage  should 
not  he  redeemable  according  to  the  rules  of  equity, 
should  have  any  effect  in  equity  (;•).  This  principle  is 
shortly  summed  up  in  the  phrase  "  once  a  mortgage, 
always  a  mortgage"  (s).  Furthermore,  it  was  held 
thaf,  in  equity,  the  right  of  the  mortgagee  was  to  the 
money  secured,  and  he  held  the  land  only  as  security 
for  his  money ;  so  that  in  equity  he  had  a  mere  charge 
for  the  amount  due  to  him,  even  though  he  were  absolute 
tenant  in  fee  at  law.  It  was  therefore  decided  that  the 
benefit  of  a  mortgage  should  go,  along  with  the  rest  of 
the  mortgagee's  personal  estate,  to  his  executor  or 
administrator,  not  his  heir  (t).  And  although  at  law 
the  estate  of  a  mortgagee  in  fee  would  go  to  his  heir 
or  devisee,  yet  in  equity  the  heir  or  devisee  was  held 
a  mere  trustee  thereof  for  the  executor  or  adminis- 
trator {ii).  Consequently,  in  equity  the  mortgagor  was 
regarded  as  the  owner  of  the  mortgaged  land,  subject 
only  to  the  mortgagee's  charge ;  and  the  mortgagor's 
equity  of  redemption  was  treated  as  an  equitable  estate 
in  the  land,  of  the  same  nature  as  other  equitable 
I  estates  (.r)- 

(q)  Co.  Litt.  205  a,  note  (1);  1  Q.   B.    D.    17(3;    Noalccs   v.    Rice, 

Coote  oil  ]\Iortgaf];e,  ch.  iii.  sect.  2.  1902,  A.  C.  24  ;  Bradley  v.  Carritt, 

(r)  Price  v.  Perric,    2    Freem.  1903,    A.    C.    2.'>3  ;   ch    Biggs  v. 

258;   Salt.  \.  Marquis  of  North-  Boddinott,    1898,     2     Ch.     307; 

ampton,   1892,  A.   C.  1  ;  Samuel  Santle;/ v.  TFilde,  1899,1  Ch.  747. 

V.  Jarrah,<i:c.,  Corjm.,  1904,  A. C.  By   stat.   58   &    59   Yict.    c.    25, 

32S  ;  ci'.  Peeve  V.  Lisle,  1902,  A.  C.  solicitor   mortgagees   are  allowed 

461.     Upon  this  principle  it  was  to  charge  ]>rotit  costs, 

held  that   any  attempt   to  fetter  is)  Lord  Nottingham,  C,  A'^etr- 

the    equity  of    redemption    with  com//    v.    Bonham,    1    Yern.    7  ; 

any  other  condition  than  the  pny-  Howard  v.  Harris,  ib.  33. 

ment   of  principal,    interest   and  (f)  'Thornborough  v.   Balcer,    1 

costs  should  be  void  :  Jen»i»f/s  v.  Ch.  Ca.  283  ;  3  Swanst.  628. 

JFard,    2   A'ern.  520  ;   James  v.  {it)  2  Coote   on  ilortgage,  ch. 

Kerr,  40  Ch.  D.  449,  469  ;  Field  Ixxix.  sect.  1. 

V.  Hopkins,  44  Ch.  D.   524  ;    Pe  {.>)  C<isb,r,ie  v.  Scarfe,   1   Atk. 

Wallis,    E.c  ixcrte  Lickorish,  25  603,  605. 
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These  principles  of  equity  became  so  well  settled  and  Form  of 
understood  that  no  substantial  change  was  made  in  tlie  no^^  usual, 
usual  form  of  a  mortgage.  And  at  the  present  day, 
when  the  repayment  of  a  loan  of  money  is  to  be 
secured  by  a  mortgage  of  land,  the  land  is  granted  to 
the  creditor  in  fee  simple,  with  a  proviso  for  recon- 
veyance of  the  land  to  the  debtor  in  fee  on  payment 
of  the  principal  sum  with  interest  at  a  specified  rate  on 
a  certain  day,  usually  six  months  after  the  date  of  the 
mortgage-deed.  By  the  same  deed  the  mortgagor 
generally  enters  into  a  personal  covenant  to  pay 
principal  and  interest  on  the  day  appointed  for  recon- 
veyance, and  also  to  continue  to  pay  interest  at  the 
same  rate  in  case  of  failure  to  redeem  at  the  appointed 
time.  Until  the  six  months  are  passed  the  mortgagor 
has  a  h'fial  right  to  redeem  the  land  on  the  day  named 
for  repayment.  But  if  he  should  allow  that  day  to  pass 
without  i^ayment  or  tender  of  the  amount  due,  the 
mortgagee's  estate  will  become  absoUite  at  law,  and 
tlie  mortgagor  will  have  no  right  to  the  land  save 
liis  equity  of  redemption.  Mortgages,  as  is  well 
known,  are  generally  employed  as  permanent  invest- 
ments of  money ;  and  there  is  rarely  any  intention  on 
either  side  that  the  loan  should  be  repaid  in  six  months. 
Nevertheless,  so  well  understood  is  the  construction 
placed  on  a  mortgage  in  equity,  so  ih*mly  established 
is  the  mortgagor's  right  to  redeem  after  the  time  fixed 
for  payment  is  gone  by,  that  mortgage  deeds  are  always 
drawn  in  the  form  indicated.  All  that  is  expressed  is  an 
immediate  conveyance  of  the  land  to  the  mortgagee,  and 
the  agreement  for  reconveyance  on  i)ayment  six  months 
after  ;  and  the  real  intention  of  the  i)arties  is  left  to  be 
carried  out  l)y  the  operation  of  tlu;  rules  of  ecpiity  {i/). 

Let  us  now  consider  tlu;  interests  of  the  mortgagee   The  estate 
and    mortgagor    in   tliti    mortgaged    land    during    the   nJ^rt^g^.^^ 

(y)  >Sl'o    the    form    of    mortgage   given    in    I'art    VI.,  post.      The 
following  duties  are  iinposeil  by  the  Stftmp  Act,  1891,  stut.  64  &  56 
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continuance  of  the  security.  On  execution  of  such  a 
mortgage  deed  as  has  been  described,  the  mortgagee 
acquires    the  fee   simple    and   seisin   of   the   land  at 

Vict.  39,  replacing  33  &  34  A'iet.  c.  97,  a.s  iuneuded  by  51  Vict.  c.  8, 
8.  15  and  schedule  : — 

Mortgage,  bond,  debenture,  covenant  (except  a  market- 
able security  othei'wise  specially  charged  with  duty),  and 
warrant  of  attorney  to  confess  and  enter  up  judgment : 

(1)  Being  the  only  or   jirincipal   or  primary   security 

(otlier  than  an  equitable  mortgage)  for  the 
payment  or  repayment  of  money  not  exceeding 

10/ " 

Exceeding    101.  and  not  exceeding 
25Z.         ,, 
501. 
100?. 

1501.         ,,  ,, 

200/. 
,,         250Z. 
300/. 
For  every  100/.  and  also  for  any  fractional 

part  of  100/.  of  such  am oimt        0     2     6 

(2)  Being  a   collateral   or   auxiliary  or   additional   or 

substituted  security  (other  than  an  equitable 
mortgage),  or  by  way  of  further  assurance  for 
the  above-mentioned  purpose  where  the  principal 
or  primary  security  is  duly  stamped  : 

For  every  100/.  and  also  for  any  fractional 

part  of  100/.  of  the  amount  secured  ...     0     0     6 

But  the  whole  amount  of  duty  payable  under  or  by 
reference  to  this  paragraph  (2)  shall  not  exceed  10s.  : 
Stat.  3  Edw.  I.  c.  46,  s.  7. 

(3)  Being  an  equitable  mortgage  : 

For  every  100/.   and   any   fractional   part   of 

100/.  of  the  amount  secui'ed...         ...         ...0     10 

(4)  Transfer,    assignment,   disposition,   or  assignation 

of  any   mortgage,    bond,    debenture,    covenant 
(except  a  marketable  security),  or  of  any  monej' 
or  stock  secured  by  any  such  instrument:,  or  by 
any  warrant  of  attorney  to  enter  up  judgment, 
or  by  any  jugdment  : 

For  every  100/.,  and  also  for  any  fractional 
part  of  100/.,   of  the  amount   transferred, 
assigned  or  disposed,   exclusive  of  interest 
which  is  not  in  arrear  ...         ...         ...     0     0     6 

.  The  same  duty  as  a 

And  also  where  any  further  money  is  1     principal  security 

added  to  the  money  alreadv  secured  ')     for  sueh   furtlier 

I      money. 

(5)  Kecouveyance,   release,   discharge,    surrender,    re- 

surrender,  warrant  to  vacate,  or  renunciation 
of  any  such  security  as  aforesaid,  or  of  the 
benefit  thereof,  or  of  the  money  thereby 
secured  : 

For  every  100/.,  and  also  for  any  fractional 
part  of  100/.,  of  the  total  amount  or  value 
of  the  money  at  any  time  secured    ...         ...     0     0     6 
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law  (z),  and  an  immediate  right  of  entry  into  actual 
possession  {(lY.  X  mortgagor  remaining  in  possession 
is  at  law  in  no  better  position  than  a  tenant  l)y  suffer- 
ance (/;).  The  mortgagee  may  therefore  oust  him  at  his 
pleasure,  either  by  entry,  or  if  he  will  not  go  out 
peaceably,  by  action.  And  if  the  mortgagee  chooses 
so  to  assert  his  legal  rights,  the  mortgagor  will  have  no 
right  to  resist  him  either  at  law  (r)  or  in  equity  (d) 
without  pajnng  the  amount  due  on  the  mortgage  (c). 
Por  the  Courts  of^Ej;iuity  would  never  interfere  to 
prevent  a  mortgagee  from  taking  possession  (_/').  But 
if  he  do  take  possession,  he  will  become  liable  in  equity 
to  account  very  strictly,  in  case  of  subsequent  redemp- 
tion, for  the  rents  and  profits  and  for  his  management 
of  the  land  (//)  ;  so  strictly,  indeed,  that  in  practice  a 
mortgagee  avoids  taking  possession  of  the  mortgaged 
land,  save  as  a  last  resource.  As  we  have  seen(//),  at 
law  the  estate  of  a  mortgag^  in  fee_jDassed  on  his 

though  in  equity  the 


death  toTns  heir  or  devisee 
heir  or  devisee  was  a  mere  trustee  for  the  mortgagee's 
executor  or  administrator,  who  became  entitled  to  the 
mone}' secured.  ButbytheConveyancingActof  1881  (i), 
on  the  death  after  that  year  of  a  sole  mortgagee  of  any 

liobi/  V.   Maisey,  8 


(2)  Ante,  pp.  200,  201. 

(a)  Doc  d.  Jioijlancc  v.  JAyht- 
foot,  8  M.  &  "\V.  .553  ;  Roijers  v. 
^jvazcbrook,  8  Q.  15.  895  ;  Ocean, 
<tr. ,  Curpn.  v.  Ilfurd  Gas  Co., 
1905,  2  K.  P..  493.  If,  liowever, 
the  mortgage  deed  c-oiitaiii  uu 
oxpiess  jjioviso  (fbriiieily  coiumoii, 
J)Ut  now  iiuustial)  that  the  mort- 
gagor sliall  remain  in  pos.session 
until  the  day  iixed  tor  payment, 
tliis  will  operate  as  a  demise  1)}' 
the  mortgagee  to  the  mortgagor 
for  tiie  term  indieatcd,  and  the 
latter  will  have  a  legal  rigiit  to 
possession  until  the  term  has 
expired  ;  see  Davidson,  Prce. 
Conv.  Vol.  II.  I'art  II.  i)p.  43 
— 45,  4th  ed. ;  notes  to  Ketch  v. 
Hall,  1  Smitii  L.  V. 

{b)  Nott:s  to  Keech  v.  Hall,  1 
Smith  L.  C.  ;  ante,  p.  488. 


{c)  Doe   d. 
B.  k  C.  767. 

(c/)  6  g.  ]}.  D.  359. 

(c)  By  Stat.  7  Geo.  II.  c.  20, 
s.  1,  provision  was  made  lor 
staying  tlie  proceedings  in  any 
action  of  ejectment  brought  by 
a  nuirtgagee,  on  payment  by  the 
mortgagor,  being  the  ib^fendant 
in  the  action,  of  all  priuciiial, 
interest,  and  costs  :  Do  ■  il.  Hurst 
V.  Clifton,  4  A.  k  E.  814.  Sec 
also  Stat.  15  &  16  Vict.  c.  76, 
.ss.  219,  220,  repealed  (saving  the 
jurisdiction  tiiereby  conferred) 
"by  46  &  47  Vict.  c.  49. 

(/)  2  Mer.  359  ;  6  Pri.  503. 

(if)  2  Seton  on  .ludginents, 
1971,  6tli  ed. 

(/()  Ante,  p.  5:i4. 

(t)  Stat.  44  &  45  Vict.  c.  41, 
s.  30  ;  ante,  \t[>.  236,  255. 
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The  estate 
of  tlie  mort- 
ffao-or. 


freehold  estate  of  inheritance,  his  estate,  notwithstanding 
any  testamentary  disposition ,  devolves  like  a  chattel  real 
upon  his  personal  representatives.  So  that  all  the  rights 
and  oblif^ations,  legal  as  well  as  equitable,  of  a  sole 
mortgagee  of  freeholds  now  pass  on  his  death  to  his 
executor  or  administrator. 

We  have  seen  that,  during  the  continuance  of  the 
security,  the  mortgagor's  ecpiity  of  redemption  is  in 
equity  an  estate  in  the  mortgaged  land  (A).  A  mort- 
gagor's estate  has  generally  the  same  incidents  as 
aTny  other  equitable  estate  ;  but,  being  subject  to  the 
mortgagee' s^cHargeT^it^ts"  of  course  not  so  beneficial 
as  the  estate  of  one  for  whom  land  is  held  on  a  simple 
trust  (/).  Thus  we  have  seen  that  a  mortgagor's 
possession  is  not  protected,  even  in  equity,  against 
the  will  of  the  mortgagee  (/»)•  But  if  the  mortgagor 
be  allowed  to  remain  in  possession,  he  may  take  the 
profits  for  his  own  use  without  liability  to  account  for 
them  to  the  mortgagee  (^/).  So  he  retains  generally 
the  right  of  free  enjoyment  incident  to  his  equitable 
ownership  (o) ;  nor  will  he  be  restrained  from^waste  (p), 
at  the  mortgagee's  instance,  unless  the  latter  show 
that  the  acts  contemplated  would  impair  the  value  of 
the  security  offered  to  him  (q),  or  amount  to  wanton 
destruction  (/•).  An  equity  of  redemption  is  alienable 
at  the  mortgagor's  pleasure  or  for  his  debts,  in  the 
same  way  as  an}^  other  equitable  estate  which  is  not 
a  simple  trust  estate  (s).  And  the  estate  of  a  mortgagor 
ill  fee  is  real  estate  in  equity,  would  pass  as  such 
to  a  devisee  under  his  will(/),  or  descend  to  his^heir, 
if  he  should  have  died  intestate,  and  now  devolves 

Smith.   2    Have, 


{k)  Ante,  p.  534. 

(l)  Ante,  J).  178. 

(m)  Ante,  p.  537. 

(n)  2  Cootf  on  Mortgage,  eh. 
l.xi.seet.  2  ;  2  Setonoii  Jiulgiiients, 
li"t)6,  1970,  6th  ed.  ;  Gaskdl  v. 
U I  ding,  1896,  1  Q.  13.  691. 

(o)  Ante,  p.  184. 

[p)  Ante,  p.  114. 


[q)  King 
239,  244. 

(r)  Goodman  v.  Kinc,  8  Beav. 
379. 

(s)  Ante,  pp.  185— 1S7,  284— 
286  ;  Lewiu  ou  Trusts,  647,  650 
sq.,  675  sq.,  6th  ed.  ;  1006,  1010 
sq.,  1041  sq.,  11th  ed. 

{t)  3  Atk.  805. 
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to  the   executors   or   administrator  on  trust,   subject         .  / 

to  the  mortgagor's  debts,  for  his  devisee  or  heir  (u).  LX  .^-^^^■^ 
Formerly,  on  the  death  of  a  mortgagor  of  hind,  the 
1  mortgage  debt  was  primarily  payable,  like  all  other  debts, 
Fout  of  his  personal  estate  {x) ;  so  that  his  heir  or  devisee 
was  entitled,  as  a  rule,  to  have  the  land  exonerated  from 
the  mortgageaFtlie^xpense of  the  mortgagor's  general 
personal  estate  (//).  But  this  rule  was  reversed  by  an 
Act  of  1854,  commonl}'  called  Locke  King's  Act,  and 
/  the  Acts  amending  it  {z).  And  now,  under  these  Acts, 
a  mortgagor's  heir  or  devisee  succeeding  to  his  estate 
in  the  mortgaged  land  is  not  entitled  to  have  the  mort- 
gage debt  discharged  out  of  the  mortgagor's  i)ersonal 
or  other  real  estate ;  but  the  land  so  charged,  as  between 
the  differentpersons  claiming  under  the  deceased  person, 
is  primarily  liable  to  the  payment  of  all  mortgage  debts 
with  which  the  same  is  charged,  unless  the  mortgagor 
shall  by  will,  deed,  or  other  document  have  signified 
a  contrary  or  other  intention  (a) .  So  that  now,  as  a  rule, 
a  mortgagor's  heir  or  devisee  must  take  the  land  subject 
to  the  mortgage  (/>).     The  rule  established  by  these 

((t)  Ante,  pp.  29,  5",  74,  84,  85,  to  all  or  some  of  tlie   testator's 

109,  131,  137,  183,  187,  202,213,  debts  charged  by  way  of  mort- 

218— 221,241,  28-2,  28<),  311,344,  gage    on    aay    part   of    his    real 

373,  424,  428,  434,  438,  464,  4(35,  estate  :  stat.  30  &  31  Viet.  c.  69, 

479.  s.  1.     Nor  is  such   contrary   in- 

(.r)  Ante,  pp.  20,  275.  tention    to     be     deemed    to     be 

\y)  2    Jarni.    Wills,    1439   sq.,  sigiiilied  by  a  charge  of  or  direc- 

.'ith  ed.  ;  Williamson  Real  Assets,  tion  for  payment  of  debts  ujion 

27.  or  out  of  residuary  real  and  per- 

(z)  Stats.  17  &  18  Vict.  c.  113;  sonal    or   residuary   real   estate  : 

30  &  31  Vict.  c.  69  ;  40  &  41  Vict.  stat.  40  &  41  \'ict.  c.  34  ;  see  7.V 

<•.  34.  Fleck,  37  Cii.  1).  677. 

(«)  Stat.  17  i:  18  Vict.  c.  113.  {h)  By  .stat.  40  &  41  Vict,  c.  31, 

And  a  general  direction,  that  the  tlio  rule  of  Locke    King's  Act  is 

tiebts  or  all  the  delits  of  a  testator  extended  to  the   case   of  a   niort- 

shall  be  paid  out  of  his  jiersonal  gage     or     any     other     ecjuitable 

(•state,    is  not   to   be    deemed    to  charge    (inchuling    any   lien    for 

!>■;  a  declaration  of  an  intention  unjiaid  purchase-money)  on  any 

contrary    to    or   otlier    than     the  land   or    other  hereditaments,  of 

■.ule  establixlied  by  Locke   King's  whatever  tenure,  belonging   to  a 

Act,     unless    such     contrary    or  testator  or  an    intestate  ;   unless, 

other    intention    be    further    de-  in  the  ca.se  of  a  ti»tii/iti;  lio  shall 

dared  by  words  expressly  or  by  within    the  meaning  of  tlic   Acts 

necessary    implication     referring  have  signifieil  a  contrary   inten- 
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Acts  does  not  affect  the  right  of  the  mortgagee  to  obtain 
full  payment  of  the  mortgage  debt  out  of  the  personal 

estate  of  the  mortgagor  or  otherwise  (c). 

Mortgagor's  As  the  mortgagor's  equity  of  redemption  is  an  estate 

i^'^'lin  ^^  "^  ^^®  contemplation  of  equity  only,  it  does  not  enable 

him  to  create  any  legal  estate  or  interest  in  the  mort- 
gaged land ;  noTeven  a  lease  for  any  term  however 
short  (r7).  In  some  cases,  however,  there  was  inserted 
in  the  mortgage  deed,  by  agreement  between  the  parties, 
a  power  for  the  mortgagor  to  grant  leases ;  and  such 
a  power  operated  under  the  Statute  of  Uses  in  the  same 
manner  as  a  power  of  leasing  given  to  a  tenant  for  life 
by  a  settlement  (e).  But  under  the  Conveyancing  Act 
of  1881,  if  the  mortgage  be  made  after  the  year  1881, 
the  mortgagor  while  in  possession  has  power  by  virtue 
of  that  Act  to  make  an  agricultural  or  occupation  lease 
for  any  term  not  exceeding  twenty-one^years  or^aT 
building  lease  for  any  term  not  exceeding  jiinety-niiie 
years  upon  the  conditions  defined  in  the  Act  ( /") .  And 
any  such  lease  made  in  compliance  with  these  conditions 
will  be  valid  as  against  the  mortgagee  ((/).  When 
a  mortgagor  exercises  this  statutory  power  of  leasing, 
the  lessee  obtains  a  term  in  the  land  valid  at  law  in  the 

tion.     See  Ee  Cockcroft,  24:  Ch.D.  701;    Cnthhertson    v.    Irving,    6 

9-1,  100  ;  He  Kershaw,  37  Cli.  D.  H.   &  X.  135  ;  Keith  v.  Gmicia, 

674;    Me   Anthony,  1892,   1    Ch.  1904, 1  Ch.  774.    But  a  lessee  from 

450  ;  lie  Eraser,  1904,  1  Ch.  7"i6.  the    mortgagor   may  redeem  the 

(c)  Stat.  17  &,  18  Vict.  c.  113.  moitgage,   and    .so    prevent    his 

id)  Doc     d.    Lord    Doiciie     v.  ejectment     by    the     mortgagee : 

Thompson,  9   Q.  B.    1037  ;  Lows  Turn  v.    l\irner,  39  Cli.  D.  456. 

V.  Telford,  1  App.  Cas.   414.     A  See  stat.   53    k   54   Vict.    c.    57 

lease    made     by    a     mortgagor,  as   to   compensation    to    persons 

otherwise  tlian  under  an  ex[iress  occupying   agricultural    holdings 

or  a  statutory  power,  is  void   as  under  a  contract  of  tenancy  with 

against   tlie    mortgagee  ;  and    as  a  mortgagor. 


■^S^'O^ 


against    the   mortgagor   himself,  (e)  Ante,    p.    382  ;    Davidson, 

his  successors  in  estate  and  the  Prec.  Conv.  Vol.  II.  Pt.  II.  332, 

lessee,    it   can    only   take    effect  335,  n.,  4th  ed. 

legally   \>Y   estoppel.     See    ante,  (f)  Stat.  44  &  45  A'ict.  c.  41, 

p.  494  ;  Keech  v.  Ball,  1   Doug.  s.  18. 

21;   1  Smith  L.  C.  5U4. 10th  ed.  ;  (g)  Municqud,    cCr.,    Building 

Alchorne  v.  Gomme,  2  Bing.  54  ;  Society  v.  Smith,  22  Q.  B.  D.  70  ; 

IFebb  V.  Justin,   7  Man.    &   Gr.  JJroiun  v.  Feto,  1900,  2  Q.  B.  653. 
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same  manner  as  the  lessee  of  an  equitable  tenant  for 
life  obtains  a  legal  term  on  an  exercise  of  the  power 
of  leasing  given  by  the  Settled  Land  Act,  1882  (Jt).  But 
this  statutory  right  of  the  mortgagor  may  be  excluded 
or  restricted  by  agreemenfBeiweenthe  parties  expressed 
in  the  mortgage  deed  or  otherwise  in  writing (/) ;  and  in 
practice  a  stipulation  is  very  often  made  that  a  mort- 
gagor shall  not  exercise  his  statutory  power  of  leasing, 
or  that  he  shall  not  exercise  it  without  the  consent  of 
tiie  mortgagee.  It  is  important  for  a  mortgagee  clearly 
to  negative  the  mortgagor's  right  to  lease,  should  he 
wish  to  do  so  ;  for  a  contract  to  make  or  accept  a 
lease  under  the  statute  may  be  enforced  by  or  against 
every  person  on  whom  the  lease  would,  if  granted,  be 
binding  (A).  And  the  provisions  of  the  Act  are  to  be 
construed  to  apply,  as  far  as  circumstances  admit,  to 
any  letting,  and  to  any  agreement,  whether  in  writing 
or  not,  for  leasing  or  letting  (/) .  But,  if  desired,  express 
powers  of  leasing  may  still  be  given  by  the  mortgage 
deed  as  before ;  and,  what  is  more,  the  mortgagor's 
statutory  powers  of  leasing  may  be  enlarged  by  the 
mortgage  deed  to  any  extent  agreed  on(;/0-  A  mort- 
gagor's statutory  powers  of  leasing  may  be  applied  to 
mortgages  made  before  the  year  1882,  by  agreement  in 
writing  between  mortgagor  and  mortgagee  made  after 
1881  :  but  so  nevertheless  that  any  such  agreement 
shall  not  prejudicially  affect  an}^  right  or  interest  of  any 
mortgagee  not  joining  in  or  adopting  the  agreement  (»)• 

A  further  consequence  of  the  transfer  of  the  legal  Actious  i.v 
estate  to  the  mortgagee  ujjon  the  occasion  of  a  mortgage   "'orfgni-f" 
was  that  the  mortgagor  was  unable  to  bring  in  his  own 
name  any  action  at  law  to  recover  possession  of  the 


(/>)  Ante,  ]).  393.  (/)  Sect.  18,  siil>-s.  17. 

(/)  Stat.  44  .t  a:,  Yiit.  <■.   41.  (hi)  Sect.  18,  sub-.s.  14. 

s.  18,  s«b-s.  13.  (ii)  Sect.  18,  sub-s.  10. 

(/.-)  Sect.  18,  sul)-s.  12. 
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.3  2-n 


Mortgagee's 
remedies. 


Foreclosure. 


land  {<>).  But  hj  the  Judicature  Act  of  1873  (]>),  a 
mortgagor  entitled  for  the  time  bemg  to  the  possession 
oF  receipt  of  the  rents  and  profits  of  any  land,  as  to 
whiclino  notice  of  his  intention  to  take  possession,  or 
to  enter  into  the  receipt  of  the  rents  and  profits  thereof, 
shall  have  been  given  by  the  mortgagee,  may  sue  for 
such  possession,  or  for  the  recovery  of  such  rents  and 
profits,  or  to  prevent  or  recover  damages  in  respect  of 
any  trespass  or  other  wrong  relative  thereto  in  his  own 
name  only,  unless  the  cause  of  action  arises  upon  a 
lease  or  other  contract  made  by  him  jointly  with  any 
other  person.  But  this  does  not  enable  a  mortgagor  to 
enforce  by  action  a  right  of  entry  for  breach  of  covenant 
under  a  proviso  contained  in  a  lease  made  before  the 
mortgage  {q). 

Let  us  now  consider  what  remedies  the  mortgagee 
has  for  obtaming  the  repayment  of  his  loan.  And  first, 
at  an}^  time  after  the  day  fixed  for  repayment  in  the 
deed,  he  may  call  in  his  money,  and  in  the  event  of 
non-]3ayment  may  sue  the  mortgagor  personal I3"  on  the 
covenant  contained  in  the  mortgage  deed.  Secondly, 
he  ma}'  foreclose  the  mortgage.  For  although  the 
"Courts  of  Equity  allowed  the  mortgagor  an  equity  of 
redemption  after  the  day  fixed  for  paj^ment,  they  would 
not  permit  him  to  continue  to  hold  the  mortgaged  land 
for  an  indefinite  time  after  the  mortgagee  had  applied 
to  them  to  enforce  repayment  (r).  To  obtain  foreclosure 
it  will  be  necessar}^  for  the  mortgagee  to  take  proceed- 
ings (s)  against  the  mortgagor  in  the  Chancery  Division 
of  the  High  Court (0, claiming  that  an  account  maybe 


(0)  Doc  d.  Marriott  v.  Edicards, 
h  B.  &Ad.  1065. 

(;))  Stat.  36  &  37  Yict.  c.  66, 
s.  25,  sub-s.  5. 

{q)  Matthcn-s  v.  Usher,  1900, 
2  Q.  B.  535  ;  Molyneiix  v.  llich- 
ard,  1906,  1  Ch.  34,  43. 

('/•)  2  Gooie   on   Mortgage,    cli. 


Ixxviii. 

(s)  Formerly  by  suit,  now  by 
action  or  originating  summons  : 
R.  8.  C.  Dec.  1885,  No.  21  (Order 
LY.  r.  5  a)  ;  W.  K.  2  Jan.  1886. 

(<)  Tlie  County  Courts  liave 
the  jurisdiction  of  the  Higli 
Court    as    to  the  foreclosure   or 
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taken  of  the  principal  and  interest  due  to  him,  and  that 
the  mortgagor  may  he  directed  to  pay  the  same,  ^\ith 
costs,  hy  a  day  to  be  appointed  by  the  Court,  and  tliat 
in  default  thereof  he  may  be  foreclosed  his  equity  of 
redemption  (/()•  -^  (hiy  is  then  fixed  by  the  Court  for 
payment ;  which  day,  however,  may,  on  the  application 
of  the  mortgagor,  good  reason  being  shown  (.r),  be 
postponed  for  a  time.  Or,  if  the  mortgagor  should  be 
ready  to  make  repayment,  before  the  cause  is  brought 
to  a  hearing,  he  may  do  so  at  any  time  previously  on 
making  proper  application  to  the  Court,  admitting  the 
title  of  the  mortgagee  to  the  mone}'  and  interest  (?/).  If, 
however,  on  the  day  ultimately  fixed  by  the  Court,  the 
money  should  not  be  forthcoming,  an  order  will  be  made 
that  the  debtor  do  thenceforth  stand  absolutely  fore- 
closed from  all  equity  of  redemption  in  the  mortgaged 
premises  (z).  Such  an  order  is  considered  to  vest  in 
the  mortgagee  for  the  first  time  the  full  beneficial  title 
to  the  mortgaged  land  (a) ;  which  he  will  thereafter  be 
entitled  to  keep  and  deal  with  as  his  own.  The 
Court  may  now  order  a  sale  of  the  mortgaged  property 
in  foreclosure  proceedings,  instead  of  foreclosure  (b^. 
Thirdly,  the  mortgagee  may  take  possession,  as  we 
have  seen(c);  though  at  the  risk  of  incurring  the 
equitable  liabilities  of  a  mortgagee  in  possession.  A 
mortgagee  may  pursue  all  these  remedies  at  once  (d). 

reilemjition     or     eiii'orceiiient    of  such   an    order ;  see    VamphcH  v. 

any  niortgnge,    charge  or  lien  I'or  llohjJand,  7  Oil.  D.  106. 
not  morethan  500;. ':  stat.  51  &52  («)   Ucatk  \.  Tuqh,  H  Q.   U.  1). 

Vict.  c.  43,  s.  G7.  345,  7  A]»p.    Cas.   235.      liy  stu. 

[h)  3  Setonou  Judgments,  1895,  61  &  62  Vict.  c.  10,  s.  6,  an  order 

Clli  ed.  ;  mil  V.  Itoiclands,  1897,  lor  loreelosure   must  be  stamiied 

2  Cli.  361.  with  an  ad   valorem   stamp  as  ii 

{x)  Nanny  v.  Edwards,  4  liasa.  conveyance    on    sale  ;    see    7>oa/, 

124  ;  Eyre  v.  Hanson,  2  IJeav.  478.  Tart  Vi. 

(?/)  Stat.  7  Geo.  II.  c.   20,  .s.  2.  {!>)  Stat.  44  &   45   Vict.  c.  41, 

(:;)  2  Setonon  Ju(lt,'mcnts,  1S»89,  .s.     25;    see     Wm.s.    Conv.    Stnt. 

6th   ed.      But  even   a   linal    order  162  sq. 
for  foreclosure  is  not   absolutely  (c)  Antr,  p.  537. 

conclusive,  and  there  are  circuni-  (</)  2  Cootc  on   Mortjjagc,   «'h. 

stances  under  which  a  mortj^'a^'or  Ixiii.  sect.  3  ;  Lochkart  v.  J/nrdi/, 

may  be  allowed  to  rcdoem  alter  9    IJeav.    349  ;    Fnrrer   v.    Lacy, 
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Fourtlily,  a  mortgagee  may  sell  under  liis  power  of 
sale,  if  lie  have  one.  For  in  addition  to  the  remedy 
by  foreclosure,  which,  it  will  he  perceived,  involves  the 
necessity  of  an  application  to  the  Court,  it  has  long 
been  usual  to  provide  a  more  simple  and  less  expensive 
remedy  in  mortgage  transactions  ;  this  is  nothing  more 
Power  of  sale,  than  a  power  given  by  the  mortgage  deed  to  the  mort- 
gagee, without  further  authority  to  sell  the  premises,  in 
case  default  should  be  made  in  payment.  When  such 
a  power  is  exercised,  the  mortgagee,  having  the  whole 
estate  in  fee  simple  at  law,  is  of  course  able  to  convey 
the  same  estate  to  the  purchaser  ;  and,  as  this  remedy 
would  be  ineffectual,  if  the  concurrence  of  the  mortgagor 
were  necessary,  it  was  decided  that  his  concurrence 
cannot  be  required  by  the  purchaser  (e).  The  mort- 
gagee, therefore,  is  at  any  time  able  to  sell ;  but,  having 
sold,  he  has  no  further  right  to  the  money  produced  by 
the  sale  than  he  had  to  the  lands  before  they  were  sold. 
He  is  at  lil)erty  to  retain  to  himself  his  principal,  interest 
and  costs  ;  and,  having  done  this,  the  surplus,  if  any, 
nnist  be  paid  over  to  the  mortgagor.  By  the  Act  com- 
monl}^  called  "  Lord  Cranworth's  Act"  (_/'),  a  power  of 
sale  was  rendered  incident  to  every  mortgage  or  charge 
made  by  deed  executed  after  the  passing  of  the  Act  on 
any  hereditaments  of  any  tenure,  unless  a  contrar}- 
intention  were  declared  by  the  deed.  But  it  was  never- 
theless usual  to  insert  an  express  power  of  sale  in 
mortgage  deeds  until  this  provision  of  Lord  Cranworth's 
Act  was  repealed  by  the  Conveyancing  Act,  1881  {g). 
By  the  latter  Act  (A),  a  mortgagee  of  any  property,  under 
a  mortgage  made  hy  deed  after  the  year  1881,  has  a 
power  of  sale,  when  the  mortgage  money  has  become 


The  mort- 
gagor's con 
currence 
cannot  be 
required. 


Statutory 
powers  of 
sale. 


Horlland  <£;  Co.,  31  Cli.  D.  42  : 
PouJettv.  mil,  1893,  1  Cli.  277. 

('■)  Cordcr  v.  Morgan,  18  Ves. 
344  ;  Clay  v.  Sharpc,  Sugd.Vend. 
k  Pur.  Appendix,  No.  XIII.  p. 
1096,  11th  ed. 

(/)  Stat.  23  &  24  Vict.  c.  145 


(piissed  2Sth  Aug.  1860),  part  2; 
see  also  sects.  32,  34.  See  Wms. 
Conv.  Stat.  137—140. 

{g)  Stat.  44  &  45  Yiet.  c.  41, 
s.  71  :  see  Wnis.  Conv.  Stat. 
137—141,  251—253. 

(h)  Sect.  19. 


OF   A   MORTGAGE    OF    LAND.  545 

due,  to  the  same  extent  as  if  the  power  had  been 
expressly  conferred  by  the  mortgage  deed.  But  a 
mortj^agee  shall  not  exercise  this  statutory  power  of 
sale  unless  and  until  (i)  notice  requiring  payment  of 
the  mortgage-money  has  been  served  on  the  mortgagor 
or  one  of  several  mortgagors,  and  default  has  been  made 
in  payment  of  the  mortgage  money,  or  part  thereof,  for 
three  months  after  such  service ;  or  (ii)  some  interest 
under  the  mortgage  is  in  arrear  and  unpaid  for  two 
months  after  becoming  due ;  or  (iii)  there  has  been  a 
breach  of  some  provision  contained  in  the  mortgage 
deed  or  in  the  Act,  and  on  the  part  of  the  mortgagor, 
or  of  some  person  concurring  in  making  the  mortgage, 
to  be  observed  or  performed,  other  than  and  besides  a 
covenant  for  payment  of  the  mortgage-money  or  interest 
thereon  (i).  Power  is  expressly  given  by  the  Act  to  a 
mortgagee  exercising  his  statutory  power  of  sale  to 
convey  the  property  sold  by  deed  for  such  estate  and 
interest  therein  as  is  the  subject  of  the  mortgage,  freed 
from  all  estates,  interests  and  rights  to  which  the  mort- 
gage has  priority  (k).  The  proper  application  of  the 
purchase  money  b}'  the  mortgagee  is  also  provided  for  (0- 
Where  a  conve3'ance  is  made  in  professed  exercise  of  the 
power  of  sale  conferred  by  the  Act,  the  title  of  the  pur- 
chaser is  not  to  be  impeachable  on  the  ground  that 
no  case  had  arisen  to  authorize  the  sale,  or  that  due 
notice  was  not  given,  or  that  the  power  was  otherwise 
improperly  or  irregularly  exercised  ;  but  any  person 
damnified  by  an  unauthorized,  or  improper,  or  irregular 
exercise  of  the  power  is  to  have  his  remedy  in  damages 
against  the  person  exercising  the  power  {ni).     All  these 

(i)  Stat.    44  k  AF,    Vict.  r.   41,  and  Howes'    Contract,    35  Cli.  D. 

ss.  20,  24  ;  see  Wms.  Coiiv.  Stat.  668. 
144,  Mf),  160.  (/)  Sect.    21,    sul)-si'Ct.    3  ;  ^w 

{k)  Sect.    21,    sul)-sect.    1  ;  sue  Wins.  Couv.  Stat.   149. 
Wilis.     Coiiv.     Stat.     145  —  147.  (mi)  Sect.  21,   sub-sect,  2 ;   seo 

This  does  not  enable  an  t'liuitaMe  Wins.    Coiiv.      Stat.     147 — 14H  : 

nioi'tgaj,'ee     by    lieed   to    convey  Jlaileij  v.  Barnes,  1894,  1  Cli.  25  ; 

the    le<:;al     estate  ;     Ee    Uodsun  Life  Interest,  Jic,  Corpn.  v.  Hani/ 

W.K.P,  35 
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statutory  provisions  respecting  a  mortgagee's  power  of 
sale  may  be  varied  or  extended  or  entirely  excluded  by 
the  terms  of  the  mortgage  deed  (»)•  But  it  is  now 
usual  in  practice  to  rely  upon  the  statutory  power  of 
sale  instead  of  inserting  express  powers  for  the  same 
purpose  in  mortgage  deeds  {o). 


Mortgagee's 
power  to 
appoint 
receiver, 
cut  timber, 
and  grant 
leases. 


The  same  Conveyancing  Act  contains  provisions 
enabling  a  mortgagee  under  a  mortgage  made  by  deed 
after  1881,  in  the  absence  of  stipulation  to  the  contrary, 
to  appoint  a  receiver  of  the  income  of  mortgaged  pro- 
perty, but  not  before  his  statutory  power  of  sale  shall 
become  exercisable  (j^) ;  also  to  insure  against  fire,  under 
certain  conditions,  and  to  cut  and  sell  timber,  while  in 
possession  (q).  A  mortgagee  in  possession  under  a 
mortgage  made  after  1881  is  also  empowered  by  the 
same  Act,  in  the  absence  of  stipulation  to  the  contrary, 
to  grant  the  same  leases  as  a  mortgagor  in  possession 
is  thereby  empowered  to  grant ;  and  leases  so  granted 
will  be  good  against  all  prior  incumbrancers  and  the 
mortgagor  (r).  But,  except  under  the  statutory  or  an 
express  power  of  leasing,  a  mortgagee  of  land  is  unable, 
before  foreclosure,  to  make  a  lease,  which  will  be 
unconditionally  binding  on  the  mortgagor  (s). 


Mortgagors 
remedies. 


If  the  mortgagor  wish  to  pay  oft'  the  mortgage  after 


in  Hand,  d-c,  Soaj.,  1898,  2  Ch. 
230. 

(n)  Sect.  19,  sub-sects.  2,  3. 

(n)  As  to  the  question  of  tlie 
expediency  of  relying  on  statu- 
tory powers,  see  Wnis.  Conv. 
Stat.  141—144,252,  253. 

(p)  Stat.  44  &  45  Vict.  c.  41, 
ss.  19,  24.  The  object  of  the 
appointment  of  a  receiver  is  to 
ensure  payment  of  the  interest 
out  of  tlie  income  of  tlie  mort- 
gaged property  without  taking 
possession.  The  receiver  is  bound 
to  apply  the  income  (after  keeping 
down  outgoings)    in  payment   of 


the  interest,  but  to  pay  the  sur- 
])lus  to  the  mortgagor.  See 
Gaskell  V.  Gosling,  1896,  1  Q.  B. 
691—693.  697  ;  IVoolston  v.  Ross, 
1900,  1  Ch.  788  :  White  v.  Md- 
calf,  1903,  2  Ch.  567. 

iq)  Sects.  19,  23  ;  see  Wnis. 
Conv.  Stat.  137,  139—141,  153— 
160. 

(r)  Sect.  IS,  sub-s.  2  ;  ante, 
p.  540. 

(s)  Huncierford  v.  Clay,  9  Mod. 
1  ;  FrankUnski  v.  B<iU,  33  Beav. 
560,  563  ;  Davidson,  Free.  Conv. 
Vol.  II.  Pt.  II.  335,337.  4th  ed. 
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the  (lay  fixed  for  pa3-ment  is  past,  he  must,  as  a  rule, 
give  to  the  mortgagee  six  calendar  months'  previous 
notice  in  writing  of  his  intention  to  do  so,  and  must 
punctually  pay  or  tender  the  money  at  the  expiration 
of  the  notice  (t).  For  if  the  money  should  not  he  then 
ready  to  be  paid,  the  mortgagee  will  be  entitled  to 
fresli  notice ;  as  it  is  considered  reasonable  that  he 
should  have  time  afforded  him  to  look  out  for  another 
investment.  A  mortgagor  is,  however,  entitled,  if  he 
think  fit,  to  pay  the  mortgagee  six  months'  interest  in 
advance,  in  lieu  of  notice  (»).  When  the  mortgagor 
has  duly  paid  or  tendered  the  money  due  from  him, 
eitherafter  proper  notice  or  with  due  interest  in  advance 
instead,  he  will  be  entitled  to  require  the  mortgagee  to 
execute  at  his  expense  a  reconveyance  of  the  legal  estate   . 

lteconv6v- 
in  the  mortgaged  land  (x).     And  to  enforce  this  right,  ance. 

or  otherwise  duly  to  enforce  his  equity  of  redemption, 

he  may  take  proceedings  (?/)  for  redemption   in    the 

Chancery  Division  (z)  against  the  mortgagee  (a).     An 

order  for  sale  may  now  be  made  in  redemption  as  well 

as  in  foreclosure  proceedings  {h). 

{t)  Skarjmcll  v.    Blake,  2  Eq.  on  the  mortgage  deed;  see  L.  U. 

Ca.    Abr.   603,  pi.   34  ;  Smit/t,  v.  Digest. 

Smith,    1891,    3    Ch.    550  ;    see  {>j)  Formerly   liy  suit,  now  by 

Hovill  V.  Endle,  1896,  1  Ch.  648.  action  or  originating   summons  ; 

But    this   rule    does    not    api)ly  R.  S.  C.  Deo.  188.5,  No.  21  (Order 

where    the    just   inference    from  LV.  r.  5  a)  ;  W.  N.  2  Jan.  1886. 
the  transaction  is  that  the  niort-  (r)     Or  in  the  County   Court, 

gage  is  merely  tem[iorary,  as  in  if  the  amount   lie  not  more  tlian 

the  case  of  a  mortgage  to  bankers  ."iOO/. ;  see  ante,  j),  542.  n.  {I). 
by  deposit   of  title    deeds;  Filz-  iu)  3Seton  on  Judgniuiits,  1926, 

gerald's      Trustee     v.      MeJlersh,  6tli  eil. 
1892,  1  Ch.  385.  (6)  Stat.   44  k   45  Vict.  c.  41, 

{u)  Johiifion  V.  Evans,   W.  N.  s.     25  ;   see    Wms.     Con  v.    Stat. 

1889,  p.  95,  61  L.  T.  18.  162  sq.     In    redemption  as   well 

{x)  See  ante,   ]>.    536,    n.,  as  to  as      in      foreclosure     juoceedings 

tlic    stamp    on    a    reconveyance.  a    mortgagee    is    entitlftl    to    be 

Reconveyance    may    l)e    elfecled  paid  his  costs  and  expenses  ;  and 

b)'   a    vesting    order    in    certain  will  not  be   di.sallowed  his  costs 

cases;  see    stat.    56    &    57    Vict.  without   positive   miscontluct   on 

c.    53,    s.    29.     Mortgages    made  his  ]>art ;   .see  3  Seton  on  .Fudg- 

under  the  Building  Society  Acts  ments,   1948,  6tli  ed.  ;    Xntional 

and    the    Friendly   Society   Acts  Provincial   Bank   of  England  t. 

may    be    discharged   without   re-  Ganu:g,  31  Ch.  D.  582. 
conveyance,  by  a  receipt  endorsed 

35-2 
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Lapse  of  A  mortgagor  may,  however,  lose  his  equity  of  redemp- 

barright  ^^^^  ^y  ^^P^®  °^  ^'^^^^^-     ^''^^'  ^i"^^®^"  ^^^^  pi'eseiit  Statute 

to  redeem.  of  Limitations  (c),  whenever  a  mortgagee  has  obtained 
possession  of  the  hind  comprised  in  his  mortgage,  the 
mortgagor  cannot  bring  an  action  to  redeem  the  mortgage 
but  within  twelve  (c/)  years  next  after  the  time  when  the 
mortgagee  obtained  possession,  or  next  after  any  written 
acknowledgment  of  the  title  of  the  mortgagor,  or  of  his 
right  to  redemption,  shall  have  been  given  to  him  or  his 
agent,  signed  by  the  mortgagee  (c).  And  when  the 
period  limited  by  the  Act  is  determined,  the  mort- 
gagor's title  to  tlie  land  is  extinguished  (/).  So  that 
when  a  mortgagee  has  been  in  possession  for  twelve 
years  without  giving  the  required  acknowledgment,  he 
becomes  absolutely  entitled  to  the  land (7) .  The  time  so 
limited  for  the  mortgagor  to  redeem  is  not  extended  in 
the  case  of  his  being  under  any  disability,  such  as 
Mortgagees  lunacy  (h).  In  the  same  way  a  mortgagee's  rights  may 
rights  barred    ]jq  barred  by  lapse  of  time,  if  he  allow  the  mortgagor  to 

by  lapse  of  .     .        "^      ^   .  ■,-,        ,  •  •      •      1       •    f         4. 

time.  remam  m  possession  without  paying  principal  or  interest 

and  without  acknowledgment  of  his  title  ;  in  which  case 

he  will  be  barred  from  taking  possession  twelve  years 

after  his  right  of  entry  accrued  (0,  and  will  be  barred 

from  taking  foreclosure  proceedings  or  suing  for  the 

money  secured  by  a  mortgage  of  land  twelve  years  after 

his  right  of  action   accrued.     But  if  the   mortgagee 

obtain  from  the  mortgagor  an}*  payment  of  principal 

or  interest,  or  any  written  and  signed  acknowledgment 

of  his  title  or  right,  he  will  not  be  barred  from  any  of  his 

(c)  Stat.  37  &  38   Vict.   c.   57,       16  Beav.  '23ti. 

s.  7.  (/)  Stats.  Ski  Will.  IV.  c.  '27, 

(d)  Formerly  twenty  ;  bv  stat.       s.  34  ;  37  &  38  Vict.  e.  57,  s.  9. 

3  &  4  Will.  IV.  c.  27,  s.   28,  and  (g)  Jle Lovcridgc, l90i,lCh.^lS. 

the   previous   rule   of    equit}'  ;  2  (k)  Kinsman  v.  House,   17  Ch. 

Coote   on    Mortgage,    cli.    Ixxiv.  D.  104  ;  Forstcr  v.  Patterson,   ib. 

sect.  1.  132.     This  is  different  from  tlie 

(e)  See  Uyde   v.    Dallairai/,  2  rule    of    equity    in  force    before 
Hare,  528;    Trulock  v.  Kobeij,  VI  1833;  see  2  Coote  on   Mortgage, 
Sim.    402  ;  Lucas  v.    JJcnnisou,  ch.  Ixxiv.  sect.   1. 
13Sna.584;  Stansficldy.  Hvbson,  (t)  ^??;<.',  p.  537. 
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remedies  until  twelve  years  after  the  last  of  such  pay- 
ments or  acknowledgments  (./).  And  if  the  mortgagee, 
being  out  of  possession,  take  foreclosure  proceedings 
within  due  time,  he  will  not  be  barred  from  taking  or 
suing  for  possession,  till  twelve  years  from  the  date  of 
the  order  for  final  foreclosure,  which  first  gave  him  the 
full  beneficial  title  to  the  land  (A).  The  mortgagee's 
title  to  the  land  is  extinguished  when  his  remedies  are 
barred  (/). 

Mortgages  of  freehold  lands  are  sometimes  made  for  Mortgages  for 
long  terms,  such  as  1,000  years.  But  this  is  not  now  Jj"^e^X"' 
■often  the  case,  as  the  fee  simple  is  more  valuable  and 
therefore  preferred  as  a  security.  Mortgages  for  long 
terms,  when  they  occur,  are  usually  made  l)y  trustees, 
in  whom  the  terms  have  been  vested  in  trust  to  raise, 
by  mortgage,  money  for  the  portions  of  the  younger 
children  of  a  family,  or  other  similar  purposes.  The 
reasons  for  vesting  such  terms  in  trustees  for  these 
purposes  were  explained  in  the  last  chapter  (m). 

Copyhold,  as  well  as  freehold,  lands  may  be  the  sub-  Mortgage  of 
ject  of  mortgage.     The  purchase  of  copyholds,  it  will  be  °°l^y  "^   '• 
remembered,  is  effected  by  a  surrender  of  the  lands  from 
the  vendor  into  the  hands  of  the  lord  of  the  manor,  to 
the  use  of  the  purchaser,  followed  by  the  admittance  of 
the  latter  as  tenant  to  the  loi"d  (n).     The  mortgage  of 

(j)  stats.  :'tk4  Will.  1\'.  (•.27,  it   a))|ic;irs   tliat   iir.)i'ui'(liiij,'s  may 

ss.  2,    ]•!  ;   1  Vict.  u.  28  ;  37  &  38  lnj  taken  witliiii   tlii'   liirtlier  Uuu- 

^'ict.  c.  57,  ss.   8,  9;    JVriwn  v.  now  allowed  in  fase  of  ili.suhilitv  ; 

rizc,  3   Dm.   &  War.   101,    119  ;  see  stats.  3  &    1    Will.  IV.  c.  27, 

Har/ock  V.   Aslih/'rru,   19  CIi.    1).  .ss.  16—18;  37  k  38  Vict.  c.  fi?, 

539  :  IhtqlUx.  Wilkinson,  38  Cli.  ss.  3 — .'i  ;  and  .see  next  elinpter. 

]).    ISO;'  Ludhi-ook  V.  Lndhfooh;  (/.)  Hadk  v.    /'kv//,  o  C,).  U.  I). 

1901,   2  K.    15.    '■MS;  nmilsh<ur\.  31.0,     7     Ayy-     ^'i'-^-    -■*•'•   :   '"'''■. 

lVidilrinf)tu)i.\9Q-l,2Q\\A:W.  15iit  p.  iA:\. 

if  the  in()rtgaj,'ee,   or    the  per.son  (/)  Stats.  3.'*^   1  Will.  I  V.  c.  27, 

standing  in  liis  place,  slionld  lie  s.  31  ;  37  &  38    Viet.    e.  fj,  s.  9  ; 

nnder  any  of  the  disahilities  men-  Kihblt  v.  Fair/lioriit;  1895,  1  Oil. 

tioned  in  the   Statute  of  Li:nita-  219. 

tions  when  the  right  to  sue  lor  fore-  (hj)  See  aH/'-',  ]).  519. 

closure  or  jiossession  lir^t  accrui'd,  (//)  Ante.  pp.  47.'},  475. 
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copyholds  is  effected  by  surrender,  in  a  similar  manner, 
from  the  mortgagor  to  the  use  of  the  mortgagee  and  his 
heirs,  subject  to  a  condition,  that  on  payment  by  the 
mortgagor  to  the  mortgagee  of  the  money  lent,  together 
with  interest,  on  a  given  day,  the  surrender  shall  be 
void.  If  the  money  should  be  duly  paid  on  the  day 
fixed,  the  surrender  will  be  void  accordingly,  and  the 
mortgagor  will  continue  entitled  to  his  old  estate;  but 
if  the  mone}'  should  not  be  duly  paid  on  that  day,  the 
mortgagee  will  then  acquire  at  law  an  absolute  right  to 
be  admitted  to  the  customary  estate  which  was  sur- 
rendered to  him  ;  subject  nevertheless  to  the  equitable 
right  of  the  mortgagor,  confining  the  actual  benefit 
derived  by  the  former  to  his  principal  mone}',  interest 
and  costs.  The  mortgagee,  however,  is  seldom  admitted, 
/^,  unless  he  should  wish  to  enforce  his  security,  contenting 

I  /    ^  himself  with  the  right  to  admittance  conferred  upon  him 

by  the  surrender;  and,  if  the  money  should  be  paid  off, 
all  that  will  then  be  necessary  will  be  to  procure  the 
steward  to  insert  on  the  Court  rolls  a  memorandum  of 
acknowledgment,  by  the  mortgagee,  of  satisfaction  of 
the  principal  money  and  interest  secured  by  the  sur- 
render (o) .  If  the  mortgagee  should  have  been  admitted 
tenant,  he  must,  of  course,  on  repayment,  surrender  to 
the  use  of  the  mortgagor,  who  will  then  be  re-admitted. 
The  provisions  of  the  Conveyancing  Act  of  1881,  by 
which  estates  of  inheritance  vested  in  a  sole  mortgagee 
devolve  on  his  personal  representatives  {p),  originally 
applied  to  copyholds  as  well  as  freeholds  {q).  But  by 
the  Copyhold  Act,  1887  {r),  now  replaced  by  the  Copy- 
hold Act,  1894  (.s),  these  provisions  shall  not  apply  to 


(o)  1  Suiiv.  Coip.  242  :   1  AVatk.  (.s)  Stat,    lu   k  58  Vict.  c.   46, 

Cop.  117,  lis.  s.   88.     The  Laud  Transfer  Act, 

{p)  Ante,  p. 53 7  .  1897,  does  not,  as  we  have  seen, 

{q)  Re  Hughes:,    "W.    N.    1884,  alleet  the  devohition  on  death  of 

p.   53.  any   legal   estate    in    copvhokls ;. 

(?•)  Stat.  50   k  51  Vict.   c.  73,  ante.  p.  464. 
s.  45  ;  see  Ite  Mills,  40  Ch.  D.  14. 
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land  of  copyhold  or  customary  tenure  rested  in  the  tenant 
on  the  Court  rolh  of  any  manor  by  way  of  mortgage. 
When  a  mortgagee  of  copyholds  of  inheritance  has  been 
admitted  tenant,  his  estate  will  therefore  pass  to  his 
heir  or  devisee :  bat  if  he  has  not  been  admitted,  it 
appears  that  his  estate  will  devolve  on  his  executors  or 
administrators.  The  conditional  surrender  of  copyholds 
by  way  of  mortgage  is  usually  preceded  by  a  deed  of 
covenant  to  surrender  executed  by  the  mortgagor,  in 
which  the  power  of  sale  was  formerly  inserted  (0-  The 
statutory  power  of  sale  {ti)  may  now  be  incorporated  in 
such  a  deed.  -/aiaC^ 

Leasehold  estates  may  be  mortgaged  ])v  assignment  Mortgage  of 
of  the  term  to  the  mortgagee,  subject  to  a  proviso  for 
re-assignment  on  payment  of  the  money  advanced  on 
a  given  day.  But  in  such  a  case,  as  the  mortgagee  is 
assignee  of  the  term,  he  becomes  liable  to  the  landlord 
for  payment  of  the  rent  and  performance  of  the  cove- 
nants of  the  lease  (x).    It  is  therefore  usual,  when  the 


leaseholds. 


cA-^ 


rent  and  covenants  are  onerous,  to  mortgage  leaseholds  r  jjj^i^  p^<a^ 

l)y  demise  or  underlease  of  the  premises  for  a  term  less  ^^    i  ?  >  . 
by  a  day  or  two  than  the  term  granted  by  the  lease,  with 

a  proviso  for  surrender  of  the  term  granted  by  the  mort-  n   /^    /^   j 

gage  on  payment  of  the  amount  lent  with  interest  on  the  A-*i:^5:^?f?i_ 

day  appointed.     In  such  cases  the  mortgagee  does  not  lM<^  - 

become  the  landlord's  tenant,  and  is  not  liable  on  the  .C^J**'  ^-^^'7^ 


covenants  in  the  lease  (//) :  but  his  security  is,  of  course, 
only  the  term  created  by  the  underlease  by  way  of  mort- 
gage. A  declaration  is  however  often  inserted  in  such 
mortgages  that  the  mort'.^agor  shall  hold  his  reversion 
injthe  original  term  on  trust  for  the  mortgagee,  s u b j ec t 
to  redemption.  Tlie  statutory  powers  of  sale  and  leasing" 
will  now  be  incorporated  in  a  died  of  mortgage  of  lease- 

(/)   Davidson,  rirc    ('..iiv.  \(.|.  (x-)  Atilf.  p.  lUS. 

II.  Part  II.  14..  11:5.  40;".,  llli  imI.  (»/)  Anir,  y.  r.ll. 

(w)  Anlf,   p.  5M. 
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holds,  whether  by  assignment  or  demise,  in  the  al)sence 
of  provision  to  the  contrary  (z). 


Equitable 
mortgages. 


p'     Deposit  of 
title  deeds. 


Besides  tlie  mortgages  ah'eady  described,  which  give 
the  mortgagee  a  leaal  proprietary  right  in  the  lands 
pledged  to  him,  there  are  equitable  mortgages  {a),  by 
which  lands  are  charged  in  egiiiti/  only.  Equitable 
charges  arise  upon  the  mortgage  of  an  equity  of  redemp- 
tion (b)  or  other  equitable  estate,  or  when  the  legal 
owner  of  lands  pledges  them  by  a  signed  writing  without 
deed  (c),  or  by  deposit  of  the  title  deeds  with  the  mort- 
gagee. For,  notwithstanding  the  stringent  provision  of 
the  Statute  of  Frauds  to  the  contrary  (</),  it  was  held  by 
the  Court  of  Chancery  that  such  a  deposit,  even  without 
any  writing,  operated  as  an  equitable  mortgage  of  the 
estate  of  the  mortgagor  in  the  lands  comprised  in  the 
deeds  (e).  This  doctrine  still  remains;  and  the  same 
doctrine  applies  to  copies  of  Court  roll  relating  to  copy- 
hold lands  (/),  for  such  copies  are  the  title  deeds  of 
copyholders. 


Vendor's  lien.  Another  instance  of  an  equitable  charge  is  a  vendor's 
lien.  For  when  lands  are  sold,  but  the  whole  of  the 
purchase-money  is  not  paid,  the  vendor  has  a  lien  in 
equity  on  the  lands  for  the  amount  unpaid,  together 
with  interest  at  four  per  cent.,  the  usual  rate  allowed  in 
equity  ((/).  And  the  circumstance  of  the  vendor  having 
taken  from  the  purchaser  a  bond  or  a  note  for  the 


(2)  Ante,  ])p.  540,  544. 

(a)  See  ante,  \>.  536,  u.  (y),  as 
to  the  stamp  duty  on  equitable 
mortgages. 

(h)  See  aiite,  pp.  534,  538. 

(c)  Sue  ante,  pp.  143,  1S6,  209, 
491    505. 

Id)  29  Car.  II.  c.  3,  ss.  1,  3  ; 
ante,  p.  153. 

(e)  Russel  v.  Russd,  1  Bro. 
C.  C.  269.  See  Er  parte  Haiyh, 
11  Ves.  403.  There  must  be  "an 
actual  deposit ;    lie  Bcctlmm,   Ex 


parte  Broderkk,  IS  Q.  B.  D.  380, 
3  Times  L.  R.  489. 

[f)  Whilbrcad  v.  Jordan,  1 
Y.  &  0.  Ex.  303  ;  Lewis  v.  John, 
1  C.  P.  Coop.  8.  See,  however, 
Sugd.  V.  &  P.  630,  13th  ed.  ;  JoncH 
V.  Smith,  1  Hare,  56,  1  Pliill.  244. 

(g)  Chapman  v.  I'anncr,  1 
A'eru.  267 ;  Pollc.rfen  v.  Moore, 
3  Atk.  272  ;  Mackreth  v.  Sym- 
■mons,  15  Ves.  329  :  Sugd.  V.  k  P. 
670  :  and  see  2  AVms.  V.  &  P. 
924  et  scq. 
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payment  of  the  mone}''  will  not  destro,y  the  Ken  (//).    But 

if  the  vendor  take  a  mortgage  of  part  of  the  estate,  or 

any  other  independent  securit3%  his  Hen  will  l)e  gone. 

If  the  sale  be  made  in  consideration  of  an  annuity,  it  -SiUe  for 

appears  that  a  lien  will  subsist  for  such  annuity  (/),  ■'"""' y- 

unless  a  contrary  intention  be  inferred  from  the  nature 

of  the  transaction  (A). 

A  curious  illustration  of  the  anxiety  of  the  Court  of  a  stipulation 
Chancery  to  prevent  any  imposition  being  practised   fo  I'li^e  the 
by  the  mortgagee  upon  the  mortgagor  occurs  in  the  failure  of 
following  doctrine:  that,  if  money  be  lent  at  a  given  }n"en^  is%oid^" 
rate  of  interest,  with  a  stipulation  that,  on  failure  of 
punctual  payment,  such  rate  shall  be  increased,  this 
stipulation  is  held  to  be  void  as  too  great  a  hardship 
•on  the  mortgagor ;  whereas  the  \evy  same  eilect  may 
be  effectually  accomplished  by  other  words.      If  the   i'„t  a  stii)ula- 
stipulation  be,  that  the  higher  rate  shall  be  paid,  but  1'''°'^°,    , 
•on  punctual  payment  a  lower  rate  of   interest  shall  interest  on 
■be  accepted,  such  a  stipulation,  being  for  the  benefit   }|"e",*^t'is'^!ro^f" 
■of  the  mortgagor,  is  valid,  and  will  be  allowed  to  be 
■enforced  (/). 

The  loan  of  money  on  mortgage  is  an  investment  Mortgages  to 
frequently  resorted  to  b}'  trustees,  when  authorized  by  *'""^'*^^'''- 
their  trust  to  make  such  use  of  the  mone^y  committed 
to  their  care :  in  such  a  case,  the  fact  that  they  are 
trustees,  and  the  nature  of  their  trust,  are  usually 
omitted  in  the  mortgage  deed,  in  order  that  the  title 
of  the  mortgagor  or  his  representatives  may  not  bt^ 
affected  by  the  trusts.  It  is,  however,  a  rule  of  eciuiiy. 
that  when  money  is  advanced  by  more  persons  than  one, 

{h)  Gm.d  V.   J/zV/v,  2  V.  &  15.  Sim.    lOti ;    Dixon  v.   (i.nif.rc,  '1\ 

:;06,    13    R.    R.    101;    tr inter  \.  licav.  1  l>s,  1  1),.  (J.  &  J.  (if.:.. 
Annon.,  3  Rii.ss.  488.  (,/)  Str.nl,'   v.    I'nrhn-.  'l   Vi>rn. 

(i)  Matlh'W  \.  Jioidcr,6  Mure,  :]]() ;  3   IJurr.   1374;  1  Foiih.  K<|. 

J 10.  398.     ^i-v  I'nioit  J!<(id- i>f' London 

(k)  Buckland   v.    PockncU,    13  v.  In./r.iin,  ]«J  L'li.  I).  .'i3. 
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clause. 


it  shall  be  deemed,  unless  the  contrary  be  expressed,  to 
have  been  lent  in  equal  shares  by  each  {m)  ;  if  this  were 
the  case,  the  executor  or  administrator  of  any  one  of  the 
parties  would,  on  his  decease,  be  entitled  to  receive  his 
share  (//).  In  order,  therefore,  to  prevent  the  applica- 
tion of  this  rule,  it  was  usual  to  declare,  in  all  mortgages 
Joint  account  made  to  trustees,  that  the  money  was  advanced  by  them 
on  a  joint  account,  in  equity  as  well  as  at  law,  and  that, 
in  case  of  the  decease  of  any  of  them  in  the  lifetime  of 
the  others,  the  receipts  of  the  survivors  or  survivor 
should  be  an  effectual  discharge  for  the  whole  of  the 
money.  And  now  by  the  Conveyancing  Act  of  1881  (o) 
provisions  having  the  effect  of  the  joint  account  clause 
previously  usual  are  incorporated,  in  the  absence  of 
stipulation  to  the  contrary,  in  every  mortgage,  obliga- 
tion for  payment  of  money,  and  transfer  of  mortgage  or 
obligation  made  after  the  year  1881,  in  which  the  money 
secured  is  expressed  to  be  advanced  by  or  owing  to  more 
persons  than  one  out  of  or  as  money  belonging  to  them 
on  a  joint  account,  or  which  is  made  to  more  persons 
than  one  jointly,  and  not  in  shares. 


Judgment 
debts  a  charge 
on  mort- 
gagee's 
interest  lu 
the  lands. 


As  the  interest  even  of  an  equitable  mortgagee  is  an 
interest  in  land,  it  was  held,  under  the  Judgments  Act, 
1838  (^:>),  that  judgment  debts  against  a  mortgagee  were 
a  charge  upon  his  interest  in  the  mortgaged  lands  (q). 
But  it  was  afterwards  provided  (r) ,  that  where  any  mort- 
gage should  have  been  paid  oft"  prior  to,  or  at  the  time 
of,  the  conveyance  of  the  lands  to  a  purchaser  or  mort- 
gagee for  valuable  consideration,  the  lands  should  be 
discharged  both  from  the  judgment  and  Crown  debts  of 


(/«.)  3  Atk.  734  ;  2  Yes.  sen. 
258;  3  Ves.  jun.  631. 

(j()  Petty  V.  Styward,  1  Clia. 
Kep.  3],  1  Eq.  'Ca.  Ab.  290; 
Vickcrs  v.  Coiccll,  1  Beav.  529. 

(o)  Stat.  44  k  45  Vict.  c.  41, 
s.  61  ;  as  to  the  effect  of  whicli,  see 
Wms.  Conv.  Stat.  238—240,  498. 


ill)  Stat.  1  &  2  Vict.  c.  110, 
s.  13  ;  ante,  pp.  264,  408. 

{q)  Rmsdl  v.  M'Culloch,  1 
Kay  &  J.  313. 

(r)  Stat.  18  &  19  Vict.  c.  15, 
s.  11  ;  Greaves  v.  Wilson,  25 
Beav.  434. 
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the  mortgagee.  And  as  we  have  seen,  by  the  Judgments  New  enact- 
Act,  1864  (.s),  the  hen  of  all  judgments,  of  a  date  later  "''^°*" 
than  the  28th  of  July,  1804,  was  abolished.  This  pro- 
vision is,  however,  repealed  by  the  Land  Charges  Act, 
1900  (t),  under  which  a  judgment  shall  not  operate  as 
a  charge  on  land  until  a  writ  or  order  for  enforcing  it  is 
duly  registered. 

Mortgages  are  frequently  transferred  from  one  pers(;n   Transfer  uf 
to  another.     The  mortgagee  may  wish  to  be  paid  off,    "^^^'g'^g^- 
and  another  person  may  be  willing  to  advance  the  same 
or  a  further  amount  on  the  same  security.     In  such  a 
case  the  mortgage  debt  and  interest  are  assigned  by  the 
old  to  the  new  mortgagee;  and  the  lands  which  form  the 
security  are  conveyed,  or  if  leasehold  assigned,  by  the 
old  to  the  new  mortgagee,  subject  to  the  equitj^  of  redemp- 
tion which  may  be  subsisting  in  the  premises;  that  is, 
subject  to  the  right  in  equit}-  of  the  mortgagor  or  his 
representatives  to  redeem  the  premises  on  payment  of 
the  principal  sum  secured  by  the  mortgage,  with  all 
interest  and  costs  (u).     Under  the  Conveyancing  Act  JlortKugee 
of  1881  (.r),  a  mortgagor  entitled  to  redeem  now  has  peifedlo^'"' 
power  to  require  a  mortgagee,  who  is  not  and  has  not  transfer, 
been  in  possession,  instead  of  reconveying,  and  on  the 
terms  on  which  he  would  be  bound  to  reconve}',  to  assign 
the  mortgage  debt  and  convey  the  mortgaged  property 
to  any  third  person ;  and  the  mortgagee  will  then  be 
bound  to  assign  and  convey  accordingly. 

Aswehaveseen(/y),  the  equity  of  redemption  belonging  M.utgape  of 


to  the  mortgagor  may  again  be  mortgaged  by  him  ;  this 
ma}'  be  either  to  the  former  mortgagee  by  way  of  further 


eiiuity  i>f 
redemption. 


(a)  Slat.  27  &  28  Vict,  c  111', 
a'lite,  p.  266. 

(0  Stat.  63  &  64  Vict.  c.  M, 
ss.  2,  5  ;  anlc,  p.  267. 

(u)  As  to  tlio  stamp  on  a 
transfer,  .see  ante,  p.  ft'M  ;  W'tilr 
V.  pommissiomrs  of  Inland  lic- 


cciiiw,  I  i:.\.  D.  27(1. 

(r)  Stat.  -14  <t  4.''.  Vict.  c.  41. 
s.  If),  ameiuU'il  liy  stat.  4.^  &  4(! 
Vict.  c.  39.  .s.  12;  SCO  Wms. 
Conv.  Stat.  119—124. 

0/)  A„tr.  p.  r,r.2. 
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charge,  or  to  some  otlier  person.  In  order  to  prevent 
frauds  by  clandestine  mortgages,  it  is  provided  b}'  an 
Act  of  William  and  ^NTary  (,■),  that  a  person  twice  mort- 
gaging the  same  lands,  without  discovering  the  former 
mortgage  to  the  second  mortgagee,  shall  lose  his  equity 
of  redemption.  Unfortunatel}^  liowever,  in  such  cases 
the  equity  of  redemption,  after  payment  of  both  mort- 
gages, is  generally  worth  nothing.  And  if  the  mortgagor 
should  again  mortgage  the  lands  to  a  third  person,  the 
Act  will  not  deprive  such  third  mortgagee  of  his  right 
to  redeem  the  two  former  mortgages  (a) .  When  lands 
are  mortgaged,  as  occasionally  happens,  to  several 
persons,  each  ignorant  of  the  security  granted  to  the 
lr(/l^  other,  questions  generally  arise  as  to  the  priority  of 
^V*"  the  various  charges.     Such  cases  frequently  illustrate 

"  Cr\^  ^'  the  advantage  of  a  h'fial  proprietary  right,  which  avails 

'^  against  all  the  world,  over  an   equitahle  right  which 

avails  not  against  purchasers  for  value  without 
notice  {h).  Thus  the  claim  of  a  mortgagee,  who  has 
obtained  the  legal  estate,  will  take  precedence  over 
any  previous  equitable  charge,  of  which  he  had  no 
notice,  as  well  as  over  subsequent  chargesT  and 
nothing  short  of  connivance  in  fraud  or  gross  negli- 
gence will  deprive  him  of  this  advantage  (c)  :  though 
he  may  be  postponed  to  a  subsequent  charge  created 
with  his  authority,  as  where  he  gives  up  the  title  deeds 
that  money  may  be  raised  on  a  deposit  of  them  {d).  So 
I  if  a  mortgagee  having  the  legal  estate  make  a  further 
advance  without  notice  of  an  intermediate  mortgage,  he 

(;:;)  Stat.  4  &  5  Will.  &  :\Iary,  v.  Hinton,  1899,  2  Cli.  264  ;  Tay- 

c.  16,  s.  3;  see  Kciinard  v.  Fnt-  lor  v.  Loudon   and  Count)/  Bank, 

voyc,  2  Gif.  81.  1901,  2  Ch.  231  :  Berwick  x.  Fricc, 

(a)  Stat.  4  &  5  Will.  &  Mary,  1905,  1  Cli.  032. 

c.  16,  s.  4.                                     "  (d)  In    such    a    case    lie   will 

(b)  See  ante,  pp.  2,  3,  64,  179,  be  ])ostponed  to  the  charge  so 
532,  536.  created,  even   tiiough  his  aiitho- 

(c)  See  Hewitt  v.  Loosonore,  9  rity  be  exceeded  as  to  the  amount 
Hare,  449 ;  Northern  Counties  raised ;  see  BroekJcshij  v.  Tem- 
of  England  Fire  Insurance  Co.  perance,  d-c.,  Buildine/  Society, 
V.    IFJiipp,  26   Ch.    D.  482;   Be  1895,  A.  C.  173. 

Ingham,  ]  893.  1  Cli.  352  ;  Oliver 
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has  a  first  charge  on  the  lands  for  the  whole  amount  of 

his  advances,  which  must  be  satisfied  before  thesecond 

niortgagee  can  receive  anything  thereout  (e).     And  if  Tacking. 

a^tbird  or  subsequent  niortgagee,  who  had  no  notice,   t/Coi.  c<r>-^-*ta^ -^ 

when  he  took  his  securitxXiD>  o^  ^^^.Y  hut  a  first  mort-  t^^^t^  CJz^  ^>-^ 

gage,  can  procure  a  transfer  to  himself  of  the  first  uiort-  /ui^y-oxXx. 

gagee'slegal  estate,  he  may  tack,  as  it  is  said,  his  owli 


mortgage  to  the  first,  and  so  postpone  any  intermediate 
incum br&ucevjji).  But  no  claim  of  a  mortgagee,  who 
Fas  secured  the  legal  estate,  will  be  preferred  to  a  prior 
equitable  charge,  of  which  he  had  notice,  when  he 
advanced  his  money  {It).  As  between  themselves, 
equitable  charges  rank,  as  a  rule,  in  the  order  in 
which  they  were  created  (/)  :  thougli  one  equitable 
mortgagee  may  be  postponed  to  another,  whose  charge 
was  subsequent  to  his  own,  on  grounds  of  fraud  or 
negligence  (A).  But  the  priorities  of  persons  entitled 
to  equitable  charges  on  land  are  notaftected,  as  between 
themselves,  by  the  fact  that  some  have  and  others  have 
not  given  notice  of  their  charges  to  tiie  legal  owner  of 
the  land,  or  by  the  order  in  which  any  such  notices  may 
have  been  given  {/). 

Mortgages  or  charges  made  l)y  any  deed  or  writing  on    Mortp;ages 

land  in  Middlesex,  Yorkshire  or  Kingston-upon-IIull,   jndaiUex 

ought  to  be  registered  in  the  i)ro)ier  county  register  ^^^^  York- 

.        o  shire. 

(e)  Godduid  \.  Coiiipiin,  1  Cli.  Wilmot   v.    Pike,    5     llaiv,     14  ; 

Ca.  119  ;  Lloyd  v.  Atltmod,  3  Do  I'hilUiisv. Phillips,  4  DeO.  V.  k.\. 

G.  &  J.  614,  (356,  ^iu.  208,  215  ;    Taylor  v.  Loudun  and 

(/)  Subseiiueut   notice    is   iiu-  Cumdy  B(iiiL-,V^0\,t(.'\\.'Z:i\.'l^'^O. 

niiiterial.  (A)  See     JV<tlional     I'rociitcinl 

((/)  Marsh  v.  Lee.  2  Vent.  337  ;  Hank  of  Eixjland  v.  Jackson,  33 

Brace  v.  Diudiess  of  Marlboiviajlt,  Cli.  D.  1  ;  Union  Hank  of  London 

2  P.  \W.   491  ;  Bales  v.   Johnson,  v.  Kent,  39  Cli.  D.  23S;  'Farraml 

Joli.  304  ;  Taylor  v.  Rtissell,  1892,  v.   Yorkshire  liankiny  Co.,  40  Cli. 

A.  C.  244  ;  7>Vt/7/(/v. /('('/ /^'A.  1894,  D.    182;    Ik  Casicll  and  Bruicn, 

1  Cli.  25.     An  attempt  whs  nimle  Ld.,  1898,  1  Cli.  315. 

to  abolish  tacking  by  stat.  37  i:  38  (/)   Aliove,  note  (0  :   I'hipps  \. 

Vict.  0.  78,  s.  7,  repealed  by  38  &  39  Loveimnr,    I,.   K.    16  Ki|.  .^0,   91; 

Vict.  c.  87,  s.  129.  Jir    'lUchards,    45    Cli.    D.   589; 

(/t)  Lc  Neve  V.  Le  Nere,  Ainb.  Hopkins     v.     i/rnminirth,     1898, 

436,    446  ;   Birch    v.    Ellamcs,    2  2  Cli.  347  ;    Tur/lor  v.  Loudon  and 

An.st.  427,  3  K.  K.  601.  Con nly  Bank,  1901.  2  Cli.  231.  25 1. 

(_/)  Jones  V.  Jones,  8  Sim.  633  ; 
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as  well  as  purchase  deeds  (;»)•  Under  the  Middlesex 
Registry  Act.  if  more  mortgages  than  one  be  made 
of  the  same  piece  of  land,  they  have  priority  according 
to  the  date  of  registration  (?0  ;  with  this  exception, 
that  the  claim  of  a  mortgagee,  who  has  obtained  the 
legal  estate  without  notice  of  any  previous  equitable 
charge  and  has  duly  registered  his  mortgage,  will  be 
preferred  to  the  claims  of  those  who  may  previously  have 
obtained  and  registered  merely  equitable  charges  (o). 
But  a  mortgagee  may  be  deprived  of  the  priority  given 
by  this  Act  in  consequence  of  the  operation  of  the  rule 
of  equit}"  alread}^  mentioned  (j^),  which  prevents  a 
mortgagee,  who  has  had  clear  previous  notice  of  a 
prior  unregistered  charge,  from  gaining  any  priority 
of  interest,  with  regard  to  the  equitable  estate  in  the 
land,  b}^  priority  of  registration  {q).  The  registration 
of  a  conveyance  of  land  in  Middlesex  is  not  equivalent 
to  notice  of  the  conveyance  (r)  ;  so  that  the  operation 
of  tacling  may  be  successfully  performed  by  a  third 
mortgagee  of  such  land,  if  he  have  no  notice  of  the 
second  mortgage,  notwithstanding  that  the  second  mort- 
gage maj^  have  been  registered  (.§).  The  provisions 
of  the  Middlesex  Registry  Act  do  not  apply  in  the  case 
of  a  mortgage  of  land  in  Middlesex  made  by  deposit 
of  title  deeds  without  any  written  memorandum  {t), 
or  of  a  vendor's  lien  for  unpaid  purchase-money  (w). 

(»0  See  ante,  p.  206.  149. 

(?0  See  Neve  v.   Penncll,  2  H.  (.s)  Bedford  v.  Backhouse,  2  Eq^. 

&  M.  170.  Ca.   Abr.'615,  Case  12  ;  Cator  v. 

(o)  Morecock  v.   Bickins,  Amb.  Cooley,  1  Cox,  182. 

678.  {t)  Sumpter  v.    Cooper,  2  B.  & 

(;t))  Antc,-[<.2m.  Ad.  223;  Wood.  V.-C,   Neve  v. 

{q)  See  Holland  x.  Hart,  L.  E.  Pennell,  2  H.   &  M.  187;  C.  A., 

6  Ch.  678 ;  Bradley  v.  Riches,  9  Kettleii-ell  v.   Watson,  26  Ch.  D. 

Ch.  D.  189.  5U7.     If  the  deposit  of  deeds  be 

(?•)  Morerock  v.  Dickins,  Amb.  accompanied      by     any     written 

678 ;    Malins,   V.-C,    Re    Russell  document     charging      the     Land, 

Road  Purchase  Moneys,  L.  R.  12  the   Act   apphes   and   the    docu- 

Eq.  78,  83.     But  if  a  man  searches  ment    ought    to    be    registered; 

the  register,  he  will  liave  notice  Neve  v.  Pennell,  2  H.  &  M.  170. 

of  registered   conveyances.      See  {u)  See    C.    A.,   Kettlewell    v. 

Procter  v.   Cooper,   1  Jur.  N.  S.  Watson,  26  Ch.  D.  501,  507. 
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In  all  these  respects  the  law  was  formerly  the  same 
for  land  in  Yorkshire  as  for  land  in  Middlesex  (.t). 
But  now,  as  we  have  seen  (;/),  all  assurances  registered 
under  the  Yorkshire  Registries  Act,  1884  (z),  shall 
have  priority  according  to  the  date  of  registration,  and 
no  person  shall  lose  any  priority  given  hy  this  Act 
merel}'  in  consequence  of  his  having  heen  affected  with 
actual  or  constructive  notice,  except  in  cases  of  actual 
fraud.  And  it  is  j^rovided  (a),  that  after  the  commence- 
ment of  this  Act  {b),  there  shall  not  be  given  or  allowed 
to  any  estate  or  interest  in  lands  in  Y^orkshire  any 
priority  or  protection,  which  the  same  might  otherwise 
have  enjoyed,  by  reason  of  being  protected  by  or  tacked 
to  any  legal  or  other  estate  or  interest  in  such  lands  ; 
except  as  against  any  estate  or  interest  which  shall  have 
existed  prior  to  the  commencement  of  the  Act.  No  lien 
or  charge  on  any  lands  in  Y'^orkshire,  in  respect  of  any 
unpaid  purchase-money  or  by  reason  of  an}'  deposit  of 
title  deeds,  will  have  any  effect  or  priority  against  any 
assurance  for  valuable  consideration  which  may  be 
registered  under  this  Act,  unless  and  until  a  memo- 
randum of  such  lien  or  cliarge  has  been  registered  in 
accordance  with  the  provisions  of  the  Act  (c).  Mortgages  .Mortgage.- 
of  lands  to  which  the  title  is  registered  under  the  Land  i^,n'^?f '^*^'^*^'^^ 
Transfer  Acts,  1875  and  1897  (d),  are  subject  to 
special  laws,  which  will  be  considered  in  a  subsequent 
chapter  (r). 

A  mortgage  may  be  made  for  securing  the  payment   Mortgage  for 
of  money  which  may  thereafter  become  due  from  the   ^"^"'"'^  "'^  *'•'*• 

{.v)    JFririklsoriv.  Ilji'fson,  2  Ki\.  ;n;tual     notice    thereof,    Init    was 

Ca.  Abr.  (509,  Case  7  ;  lie  Wifjhfa  repealed   liy   stat.   48  &    lit    Viet. 

Mortifage    Trust,    L.    R.    16     Kq.  e.  2tj,  s.  .'). 

41;  Cmlland  v.  Potter,   I..  R.  10  (a)  Stat.  47  k.  48  Vict.  c.   .".4, 

Ch.   8  ;  Keltlcwcll  v.   JVatson,    2(i  s.  16. 
V\\.  D.  .501,  .507.  (ft)  Tiie  Act  eaiiie  into   opera- 

{y)  Ante,  ]).  207  <t  n.  (c).  tion    on   tlie    1st   .)aniiury,   188.5. 

(z)  Stat.    47  k   48  Viet.   c.  .54,  .See  sect.  2. 
s.    12.     Sect.  1.5  af  this  Act  pro-  (c)  Sect.  7;  Battinonw  Ifohson, 

vided    that    the    registration    of  189(5,  2  Ch.  403. 
any    instriunent    under    tiiis    Act  (</)  See  ntifr,  p.  208. 

should   be   deemed   to  constitute  (c)  J'usl,  I'art  VII. 
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Future 
advances. 


mortgagor  to  the  mortgagee  (/).  Where  a  mortgage 
extends  to  future  advances,  it  has  heen  decided  that 
the  mortgagee  cannot  safely  make  such  advances,  if  he 
have  notice  of  an  intervening  second  mortgage  (f/). 


Effect  of  two 
mortgagCfi  by 
the  same 
person. 


Consolidation 
of  securities. 


^ 


There  is  one  case  in  which  the  rules  of  equity 
singularly,  and,  as  the  late  author  thought,  unduly 
favoured  the  mortgagee.  If  one  person  should  have 
mortgaged  lands  to  another  for  a  sum  of  money,  and 
subsequently  have  mortgaged  other  lands  to  the  same 
person  for  another  sum  of  money,  the  mortgagee  was 
placed  by  the  rules  of  equity  in  the  same  favourable 
position  as  if  the  whole  of  the  lands  had  been  mortgaged 
to  him  for  the  sum  total  of  the  money  advanced.  The 
mortgagor  could  not  redeem  either  mortgage,  after  it  had 
become  absolute  at  law  (/<),  without  also  redeeming  the 
other  :  andTlie  mortgagee  might  enforce  the  payment 
of  the  whole  of  the  principal  and  interest  due  to  him  on 
both  mortgages  out  of  the  lands  comprised  in  either  (?). 
This  rule,  known  as  the  doctrine  of  consolidation  of 
securities,  was  extended  to  the  case  of  mortgages  of 
difierenr  lands  made  to  dilYerent  persons  by  the  same 


mortgagor  becoming  vested  by  transfer  in  the  same 
mortgagee^  in  suclT  a  case,  it  was  held  that  the 
mortgagee,  who  had  taken  a  transfer  of  the  different 
mortgages,  might  consolidate  all  his  securities  as  against 
the  original  mortgagor  (A),  or  his  assignee  of  the  equity 
of  redemption  of  the  whole  of  the  lands  (/).     But  as 


(/)  As  to  the  stamp  duty  on 
such  a  mortgage,  see  stat.  54  k  55 
Viet.  c.  39,  s.  88,  replacing  33  & 
34  Vict.  c.  97,  s.  107. 

((/)  Hopkinson  v.  llvll,  9  H.L.C. 
514 ;  London  and  County  BiciikiiKj 
Co.  V.  RatcUfc.  6  App.  Cas.  722  ; 
Wcsty.Wiliiams,  1899,  1  Ch.  132. 
See  also  Mcnzics  v.  •Lightfoot, 
L,  R.  11  Eq.  459. 

Qi)  Cicmmins  v.  Fletcher.  14 
Ch.  D.  699.  The  right  of  a 
mortgagee     to    consolidate    does 


not  arise  mitil  the  interest  of 
the  mortgagor  has  become  an 
equity  of  redemption ;  14  Ch.  D. 
70S,  709,  712,  713,  715  ;  see  ante, 
pp.  533,  535. 

(i)  Fops  V.  Onslou;  2  Vern.  286 : 
Jones  V.  Smith,  2  Ves.  jun.  372, 
376. 

(k)  Selby  v.  Fomfret,  1  J.  &  H. 
336,  3  De  G.  F.  &  J.  595; 
Ifarter  v.  Colman,  19  Ch.  D.  630, 
639. 

(/)  Vint  V.  Fa.dget,  2  De  G.  &  J. 
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against  an  assignee  of  the  equity  of  redemption  of  part 
only  of  the  lands  so  mortgaged  a  mortgagee  could  not 
consolidate  his  securities  unless  he  should  have  acquired 
theriglitof  consolidation  previously  to  the  assignment 
of  the  equity  of  redemption  (m).  The  right  of  consoli- 
dation arose  at  the  time  when  two  or  more  mortgages 
made  by  the  same  mortgagor,  or  any  ot  ins  predecessors 
in  title,  became  vested  in  the  same  mortgagee  and 
absolute  at  law  (n). 


The  right  of  a  mortgagee  to  consolidate  his  securities  Present  lav 

as  to  con- 
solidation. 


is  now  partially  abolished  by  the  Conveyancing  Act  of  "^  *^°  ^^^' 


1881  (o),  which  enacts  that  a  mortgagor  seekinsf  to 
recleem  any  one  mortgage,  shall,  by  virtue  of  this  Act, 
be  entitled  to  do  so  without  paying  any  money  due  under 
any  separate  mortgage  made  by  him,  or  by  any  person 
tKrough  whom  he  claims,  on  property  other  than  that 
comprised  in  the  mortgage  which  he  seeks  to  redeem. 
But  this  provision  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed_in  the  mortgage  deedsTpr  ojir 
of  them ;  and  only  where  the  mortgages,  or  one  of  them, 
are  or  is  made  after  the  year  1881.  The  rules  of  equity 
as  to  consolidation  of  securities  thus  appear  still  to 
remain  in  force  in  all  cases  in  which  the  mortgages 
sought  to  be  consolidated  by  a  mortgagee  were  made 
before  the  year  1882,  or  in  which  one  of  the  mortgages, 
though  made  after  1881,  was  created  by  a  deed  express- 
ing an  intention  to  exclude  the  application  of  the  above 
enactment  (^>).  A  declaration  of  such  an  intention  is 
not  unfrequently  inserted  in  mortgage  deeds.  It  follows, 
therefore,  that  no  person  can  safely  lend  money  on  a 
second  mortgage.     For,  in  addition  to  the  risks  of  some 

Q\\\  ricdjcw.  While,  l%^iS,  X.V.  {n')  Cumvibtx   v.    Fldchn;    II 

187.  t'li.  D.  (lit!). 

(w)    While  \.  Hillacre,  3  Y.  &  (o)  Slut.  41  &  45  Vict.  c.  41, 

C.  Ex.  597,  G08,  609  ;  Jennimisy.  s.  17  ;  see  Fariiur  v.  Fill,  190'J. 

Jordan,  (5  Ai.p.  Cas.  698  ;  Hurler  1  .Cli.  954. 

V.  Column,  19  Cli.  D.  630  ;  Minlcr  (  p)  Griffith  v.  Pound,  45  Cli.  D. 

V.  Carr,  1894,  3  Ch.  498.  5.".:i  ;  RdStilmon,  1903,  1  K.  15. 147. 

w.R.p,  36 
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third  mortgagee  getting  in  and  tackintj  the  first  mort- 
gage (q),  there  is  this  further  danger,  that  the  first 
mortgagee  may  have  previously  acquired  a  right  to 
consoHdate  with  his  security  some  other  mortgage,  by 
which  property  of  the  same  mortgagor  has  been  charged 
for  more  than  its  value,  and  may,  by  exercising  this 
right,  exclude  the  second  mortgage.  The  purchaser  of 
an  equity  of  redemption  is  exposed  to  similar  risks. 
Hence,  it  follows,  that,  in  the  words  of  an  eminent 
judge,  "  It  is  a  very  dangerous  thing  at  any  time  to  buy 
equities  of  redemption,  or  to  deaTwIth  tTiem  at  aTT"  (r). 

(5)  Ante,  p.  557.  Luck,  L.  R.  4  Eq.  537,  549. 

(r)  Wood,     y.-C,     Beevor    v. 
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OF   TITLE. 


To  have  a  good  title  to  land  is  to  have  the  essential 
part  of  ownership,  namely,  the  right  to  maintain  or 
recover  possession  of  the  land  as  against  all  others  (a). 
InEnglish  law,  all  title  to  land  is  founded  on  posses- 
sion (b).  Thus  a  person,  who  is  in  possession  of  land, 
although  wrongfully,  has  a  title  to  the  land,  which  is 
good  against  all  except  those,  who  can  show  a  better 
title  ;  that  is,  can  prove  that  they  or  their  predecessors 
had  earlier  possession,  of  which  they  were  wrongfully 
deprived  (c).  For  possession  of  land  is  prima  facie 
evidenceof  a  seisin  m/6'c  {d)  ;  and  he,  who  sues  for  the 
recovery  of  land  of  which  another  is  in  possession, 
must  recover  on  the  strength  of  his  own  title,  and 
cannot  found  his  claim  on  the  weakness  of  the 
possessor's  title  (f).  And  not  only  does  possession  of 
land  give  a  good  title  as  against  all  but  rightful  owners 


(a)  Ante,  pp.  2,  64,  If.O,  49o  ;  2       Diirhall,  Moo.  k  Malk.  34G  ;  Doe 
Black.  Comin.  IQ.'j  ;  L.    Q.  It.  xi.       d.  Smith,  ami  Payne  v.    Webber,  1 


229.  A.  &  E.  119;  Asher  v.  Wliillock,   ^^^Jd^-  - 

(b)  By  the  common  law,  every  L.  R.  1^,15,  17^ '    '*'^^  (vy-^*" 

one,  wlio  brought  a  real  or  ini.xud  (d)  Jjoe  d.  Hall  v.    Penfold,   8  # 

action  (aiitr,  |)p.  23,  61 , n.),  must  ('.  &  P.  .136;  Cole  on  Kjectment, 

liave    foundcil    his   claim    on    liie  211.      And   an    estate    hy   wron;.; 

previous  possession  of  himscdt'  or  .especially  is  always  an   estate  in 

his    ancestor  ;     liract.    to.   284    a,  lee  sinipli^  :    Williams  on  .Sei.sin, 

435  h;    Litt.    s.    170;    3    Black.  7,  8  ;  /.'■"(r/t  v.  ./a//.  9  Cli.  I).  44. 
Comni.  180,  19.')  ;   Holmes  on  the  (e)  Iloe  d.  J/dlilam-  v.  Ilarvrji, 

Common     Law,     pp.    244 — 246  ;  4     lUirr.    2484,    24H7  ;     C^ile    on 

r.  &  M    Hi.st.   Knf^.  Law,  ii.  46,  Kjectmeut.      287  ;     Danford     v. 

79.  McAnuUu,  8  Ai)p.  Cu.s.  456,  462; 

(c)  Bract,  to.  30  h.  :!1  a.  '.J  a,  R.  S.  C.  1883,  Order  X.XI.  r.  21. 
434  b,   435  a;  Doc  d.  Jhujh-s  v. 
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Disabilities. 


(whose  claim,  as  we  have  seen,  is  founded  on  prior 
possession),  hut  it  also  continually  tends  to  har  the 
rights  of  all,  who  have  such  prior  title  (/).  For  if 
those,  who  are  rightfully  entitled  to  land,  take  no  steps 
to  assert  their  rights  within  the  period  prescribed  by 
statute,  their  remedies  will  be  barred  and  their  title 
^  extinguished  (r/) .  So  tliat  possession  of  land  for  the 
prescribed  period  (/<)  wall  give  a  good  title  thereto,  as 
againsf  all  tjie  world . 

The  limitation  of  actions  for  the  recovery  of  land  is 
now  regulated  by  a  statute  passed  in  1833,  as  amended 
by  an  Act  of  1874  (i),  which,  however,  did  not  come 
into  operation  until  the  1st  of  January,  1879.  Under 
these  statutes,  no  jjerson  shall  make  an  entry  or  bring 
an  action  (/.■)  to  recover  any  land  but  within  twelve  {I) 
years  next  after  the  right  to  do  so  first  accrued  to 
him,  or  to  some  person  through  whom  he  claims  {m). 
But^wlien  a  \Yritten  acknov/ledgment  of  the  title  of  the 
person  entitled  to  any  land  has  been  given  to  him  or 
his  agent,  signed  by  the  person  in  possession,  the  time 
for  recovery  of  the  land  is  extended  to  twelve  years 
from  such  acknowledgment  («).  If,  however,  when  the 
right  of  entry  or  action  first  accrued,  the  person  en- 
titled was  under  the  disability  of  infancy,  coverture  (if 
a  woman),  or  unsoundness  of  mind,  then  the  land  may 


(/)  Leach  V.  Jay,  9  Cli.  D.  44. 

Ig)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  34. 

(h)  See  Trustees,  Executors  and 
Agency  Co.  v.  Short,  13  Ajip. 
Cas.  793. 

(i)  Stats.  3  &  4  Will.  IV.  c.  27  ; 
37  &  38  Vict.  c.  57.  As  to  the 
limitation  of  the  old  real  and 
mixed  actions,  which  were 
abolished  by  the  former  statute, 
and  the  acquisition  of  title  by 
long  continued  possession  under 
the  old  law,  see  notes  to  Ncpcan 
V.  Doe,  2  Stnith  L.  C.  ;  3  Black. 
Comm.    189,     196;      Bac.    Abr. 


Limitation  of  Actions ;  Co.  Litt. 
114  b,  115  a;  Litt.s.  170  ;  Bract, 
fo.  31  a,  51  b,  437  b  ;  Glanv.  iii. 
2,  xiii.  32. 

{Tc)  See  ante,  p.  64. 

(I)  Formerly  twentj' ;  stat.  3  i: 
4  Will.  IV.  c.  27,  s.  2. 

(m)  Stat.  37  &  38  Vict.  c.  57,  s.  1. 
See  Nepean  v.  Doe,  2  M.  &  W. 
894  ;  Warren  v.  Murray,  1894, 
2  Q.  B.  648. 

(«)  Stats.  3  k  4  Will.  IV.  c.  27, 
s.  14;  37  &  38  A'ict.  c.  57,  s.  9. 
See  Doe  d.  Curzon  v.  Edmonds,  6 
]\I.  &  W.  295 ;  Sanders  v.  Sanders, 
19  Ch.  D.  373. 
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be  recovered  within  six  (o)  years  next  after  such  person 
ceased  to  be  under  such  disabili^y_or^  died,  notwith- 
standing that  the  time  otherwise  hniited  for  action  may 
have  expired  (jj)  :  but  the  land  cannot  be  recovered, 
even  in  case  of  disabihty,  after  the  expiration  of  thirty 
years  (q)  from  the  time  when  the  right  first  accrued  (y). 
No  exjtension^f  time  is  allowed  for  any  disability, 
which  did  not  commence  until  after  the  right  of  entry 
or  action  had  first  accrued  (s),  or  for  the  disability  of 
any  person,  other  than  the  person  to  whom  the  right  of 
entry  or  action  first  accrued  {t).  The  right  to  recover 
land  in  respect  of  an  estate  in  remainder  or  reversion 
or  other  future  estate  is  deemed  to  have  first  accrued 
at  the  time  when  the  same  became  an  estate  in 
possession;  but  if  the  person  last  entitled  to  any 
particular  estate,  on  which  any  future  estate  was 
expectant,  was  not  in  possession  of  the  land  when  his 
interest  determined,  a  person  becoming  entitled  in 
})Ossession  to  a  future  estate  can  only  recover  the  land 
Avithin  twelve  years  after  the  right  of  entry  or  action 
first  accrued  to  such  })articular  tenant  or  within  six 
years  after  such  future  estate  became  vested  in  posses- 
sion, whichever  period  shall  be  the  longer.  And  if 
the  right  of  the  particular  tenant  shall  have  been 
barred  by  the  statute,  no  one  can  recover  the  land 
in  respect  of  any  subsequent  estate  created  by  any 
instrument  executed  or  taking  effect  after  the  riglit 
of  entry  or  action  first  accrued  to  such  particular 
tenant  (/O-     J3ut  if  the  right  of  a  tenant    in   tail  to 


A^''^ 

i>j^,:'- 


^ 


u 


Estates  in 
remainder  or 
reversion. 


AfUr  an 
estate  tail 


(o)  Formerly  tun  ;  slat,,  li  ^:  1 
Will.  IV.  c.  '27,  K.  16,  wiiich  also 
iucludi'il  al)sen(;(^  bcyoml  seas  in 
the  list  of  disabilities.  This  was 
removed  therelrom  bv  stat.  37  & 
;58  Vict.  c.  57,  s.  4. 

{p)  Stat.  37  &  38  Vict.  r.  .07, 
s.  3 ;  Borrows  v.  Ellison,,  L.  K. 
(iJCx.  T28.'  " 

^q)  Formerly  forty ;  stat.  3  &  -1 
Will.  lY.  c.  27,  s.  17. 

ir)  Stat.  37  &i  38  Vict.   c.   57, 


s.  .">  ;  Jloansill  v.  Datininij, 

1  Ch.  512. 

(s)  Cianur  v.   n^imiroi'e, 

2  Ch.  233. 

(t)  Stat.  3  &  1  WUl.  IV. 
.s.  18. 

(u)  Slat.   37  fi  38  Vict. 
s.  2;  Pcdtltr  v.  Jfiait,  LSCJ. 
5(55  ;   AV   Devon's  SittUd  E 
18itti,  2  C'li.  5(;2;    Wnlt-r  v, 
t/rii,  l'.t02,  2  K.    r..  ".01. 


19U2, 
1905, 
c.  27, 


15.  1). 
'staff's, 

y,ii- 
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Wrongful 
receipt  of  rent 
reserved  by  a 

lease. 


As  to  equit- 
able estates. 


recover  any  land  shall  have  been  barred  by  the  statute, 
the  land  cannot  be  recovered  by  any  person  claiming 
under  any  estate,  interest  or  right,  ^vhich  the  tenant  in 
tail  might  lawfully  have  barred  (r) ;  and  if  a  tenant  in 
tail  die  while  time  is  running  against  him  but  before 
his  right  is  barred,  no  person  claiming  under  any  such 
estate,  &c.,  as  aforesaid  shall  recover  the  land  but 
within  the  period  during  which  the  tenant  in  tail  might 
have  recovered  it  had  he  continued  to  live  (?r).  A  person 
entitled  to  an  estate  to  take  effect  after  or  in  defeasance 
of  an  estate  tail  will  also  be  barred  from  recovering 
the  land,  if  the  tenant  in  tail  execute  an  assurance 
insufficient  to  bar  the  remainders,  &c.,  expectant 
thereon  (x),  and  any  person  continue  in  possession  of 
the  land  by  virtue  of  such  assurance  for  twelve  (y)  years- 
after  the  time  when  the  tenant  in  tail,  or  his  successor, 
might,  without  the  consent  of  any  other  person,  have 
executed  a  complete  disentailing  assurance  (z).  Where 
land  is  in  possession  of  a  lessee  under  a  lease  in 
writing  reserving  the  yearly  rent  of  twenty  shillings 
or  more,  and  the  rent  is  received  by  some  person 
wrongfully  claiming  to  be  entitled  to  the  land  in  re- 
version, the  right  of  the  person  rightfully  entitled  to 
the  land  in  reversion,  subject  to  the  lease,  to  enter 
upon  or  recover  the  land,  after  the  determination  of 
the  lease,  shall  be  deemed  to  have  first  accrued  at  the 
time  when  the  rent  was  first  so  received  by  the 
wrongful  claimant  {a).  Persons  entitled  in  equity 
to  any  estate  in  land  must,  as  a  rule,  assert  their 
rights  within  the  same  period  as  if  they  had  been 
entitled  to  the  like  estate  at  law  {h).     But  when  any 


(v)  I.e.,  bj' a  diseiitailiiig  assur- 
ance ;  ante,  p.  98 ;  stat.  3  &  4 
Will.  IV.  c.  27,  s.  21. 

(iv)  Sect.  22 ;  Goodall  v.  Stcr- 
ratt,  3  Diew.  216. 

(.r)  See  ante,  p.  103. 

(//)  Formerly  twenty ;  stat.  3  & 
4  Will.  IV.  c.  27,  s.  23. 

(s)  Stat.  37  &  38  Vict.  c.  57,  s.  6. 


[,((.)  Stats.  3  k  4  Will.  c.  27. 
ss.  9,  34  ;  37  &  38  Vict.  c.  57, 
.s.s.  1,  9  :  see  Doc  d.  Angell  v. 
Jngell.  9  Q.  B.  328,  355—359  ; 
Williams  v.  PoH,  L.  K.  12  Eq. 
149. 

{h)  Stat.  3  &  4  Will.  lA'.  c.  27, 
s.  24. 
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land  shall  have  been  vested  in  a  trustee  upon  any 
express  trust,  the  right  of  the  cestNi  que  trust,  or  any 
person  claiming  through  him,  to  take  action  to  recover  Jlo_ 
1  the  land  shall  be  deemed  to  have  first  accrued  at  and  /Sp^vrUi  ^  Hu^ 
I  not  before  the  time  at  which  the  land  shall  have  been  ^l^t^'i^^^  1\ 
conveyed  to  a  jDurchaser  for  valuable  consideration,  and 
shall  then  be  deemed  to  have  accrued  only  as  against 
such  purchaser  and  any  person  claiming  through  him  (c) , 
And  the  Statute  of  Limitations  does  not  bar  the  claim 
of  a  ceaiui  que  trust  against  his  trustee  to  recover  any 
property  held  on  an  express  trust,  or  the  proceeds 
thereof  retained  by  the  trustee  or  previously  received 
by  him  and  converted  to  his  own  use,  or  for  any  fraud 
or  fraudulent  breach  of  trust  to  which  the  trustee 
was  party  or  priv^y  {d).  In  every  case  of  a  concealed  concenled 
fraud,  the  right  of  any  person  to  sue  in  equit}'  foi"  f^^^^^- 
the  recovery  of  anj'  land,  of  which  he  or  any  person 
through  whom  he  claims,  may  have  been  deprived 
by  such  fraud,  shall  be  deemed  to  have  first  accrued 
at  and  not  before  the  time  at  which  such  fraud  shall, 
or  with  reasonable  diligence  might,  have  been  first 
known  or  discovered  :  but  this  shall  not  enable  an}' 
owner  of  lands  to  sue  in  equity  for  the  recovery 
thereof,  or  for  setting  aside  any  conveyance  thereof 
on  account  of  fraud,  against  any  bond  Jide  purchaser 
for  valuable  consideration,  who  has  not  assisted  in  the 
commission  of  such  fraud,  and  who  at  the  time  he 
made  the  purchase  did  not  know  and  had  no  reason  to 
believe  that  any  such  fraud  had  been  committed  {c). 
And  nothing  in  the  Statute  of  Limitations  shall  be 
deemed  to  interfere  with  any  rule  or  jurisdiction  of 

(c)  Stat.  3  &  4  Will.  IV.  c.  27,        11. -^l  sq.,  lltli  .•.!. 

s.  '15.     Sec  Lewiii  on  Trusts,  iip.  (<-)  Stat.  3  &  4  Will.  I\'.  <•.  27, 

699  sq.,   70S,  709,   6tli  ed.,   1074  s.  2<) ;  Hturqiii  v.  Aforse,-2l   iJwiv. 

sq.,  108(),  1087,  11th  i-d. ;  Pat  rich-  iA^,  3  Do  (J.  &  J.  1  ;  Chn/iam  v. 

V.  Sim/iKou,  24  Q.  15.  I).  128.  J/oan-.,  L.  K.  9  K<1.  571  ;    Fane  v. 

(d)  Stats.  36  &  37  Vict.  o.  (Ifi,  Vane,  L.  K.  8  Cli.  38.{ ;  lAivranr,- 
fi.  25,  sub-H.  2;  51  k  52  Vict.  v.  Aorrnjs,  15  App.  Cas.  210; 
c.  59,  s.  8;  Lowin  on  Trusts,  73()  Jni/is  v.  IJour,  1893,  2  Cli.545; 
sq.,   735  sq.,  6tli   c(l.,    1124    .sv^.,  sqc  lie  McCallittn,  l^Ol,  I  Vh.H'i. 
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l^ 


Courts  of  Equity  in  refusing  relief,  on  the  ground  of 
acquiescence  or  otherwise,  to  any  person  whose  right 
to  sue  may  not  be  barred  by  virtue  of  that  statute  (/). 
The  manner  in  which  the  rights  of  a  mortgagor  and 
mortgagee  of  land  are  affected  by  the  Statutes  of 
Limitation  has  been  already  noticed  (//).  The  right 
to  rents,  whether  rents  service,  rents  seek  or  rents 
charge  (/<),  and  also  the  right  to  tithes  when  in  the 
hands  of  laymen  {i),  is  subject  to  the  same  period 
of  limitation  as  the  right  to  land  {k).  The  time  for 
bringing  an  action  to  enforce  the  right  of  presentation 
to  a  benefice  is  limited  to  three  successive  incum- 
bencies, all  adverse  to  the  right  of  presentation 
claimed,  or  to  the  period  of  sixty  years,  if  the  three 
incumbencies  do  not  together  amount  to  that  time  {I)  ; 
but  whatever  the  length  of  the  incumbencies,  no  such 
action  can  be  brought  after  the  expiration  of  100 
years  from  the  time  at  which  adverse  possession  of 
the  benefice  shall  have  been  obtained  {in).  A.nd  in 
every  case  where  the  period  limited  by  the  Act  is 
determined,  the  right  and  title  of  the  person  who 
might  have  taken  proceedings  for  the  recovery  of  the 
land,  rent  or  advowson  in  question  within  the  period, 


(/)  Stat.  3  &  4  Will.  IV.c.  27, 
s.  27. 

{(j)  Ante,  p.  548. 

(h)  See  Grant  v.  Ellis,  9  M.  & 
iW.  113,  deciding  that  the  Statute 
of  Limitations  does  not  operate 
to  bar  tlie  landlord's  right  to 
recover  rent  xesfiiVLe.d-on  a  lease 
for  yearsT  De  Beauvoir  v.  Oicenl 
5^Ex.  1B6;  Archbolcl  v.  Scully, 
9  H.  L.  C.  360,  375;  Payne  v. 
Esdaile,  13  Ajip.  Cas.  613  ;  Irish 
Land  Commission  v.  Grant,  10 
App.  Cas.  14,  26,  27  ;  Howitt  v. 
Harrington,  1393,  2  Ch.  497,  504, 
507. 

(i)  Stat.  3  &  4  Will.  IV.  c.  27, 
s.  1  ;  see  Dean  of  Ely  v.  Bliss,  2 
De  G.  M.  &  G.  459,  deciding  that 
this  Act  applies  only  as  between 


rival  claimants  to  tithes,  and  not 
as  between  the  tithe-owner  and 
the  owner  of  the  land  subject  to 
tithe.  As  to  the  time  required 
to  support  a  claim  of  modus 
dccimaudi,  or  exemption  from 
or  discharge  of  tithes,  see  stat. 
2  &  3  W^iU.  IV.  c.  100.'  amended 
by  4  &  5  Will.  IV.  c.  83  ;  Salkeld 
V.  Johnston,  1  I\Iac.  &  G.  242. 
The  circumstances  under  which 
lands  may  be  tithe  free  are  well 
explained  in  Burton's  Com- 
pendium, ch.  6,  sect.  4. 

{k)  See  the  enactments  cited 
above  with  regard  to  the  recovery 
of  land. 

(I)  Stat.  3  &  4  Will.  IV.  c.  27,s.  30. 

(«0  Sect.  33. 
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is  extinguished  (//).     Money  secured  by  any  mortgage, 

judgment    or    lien,    or   otherwise   charged    upon    or 

payable  out  of  any  land  or  rent  at  law  or  in  equit}^, 

or  any  legacy,  can  only  be  recovered  within  twelve  (o) 

years  next  after  a  present  right  to  receive  the  same 

accrued  to  some  person  capable  of  giving  a  discharge 

therefor,  or  from  the  last  payment   of    principal    or 

interest  on  account  thereof,  or  the  last  written  and 

signed  acknowledgment  of  the  right  thei'eto  (p).     And 

no  proceedings  can  be  taken  to  recover  any  sum  of 

money  or  legacy  charged  upon  or  payable  out  of  any 

land  or  rent  at  law  or  in  equity,  and  secured  by  an 

express    trust,    or   to  recover  any  arrears  of  rent  or 

of  interest  in   respect   of   any   such   sum  of   money 

or  legacy,  or  any  damages  in  respect  of  such  arrears, 

except  within  the  time,  within  which  the  same  would 

be  recoverable  if  there  were  not  any  such  trust  ((7). 

The  Crown  is  not  bound  by  the  Statutes  of  Limitation 

of  1833  and  1874  (/■)  :  but  by  an  Act  of  George  III.  (s)   Ciown  rights, 

the  rights  of  the  Crown  in  all  lands  and  hereditaments 

are    barred    after    the    lapse    of   sixty   years.      The 

acquisition  by  continued  possession  of  a  title  adverse 

to  or  in  derogation  of  that  of  the  registered  proprietor 

of  registered  land  is  regulated  by  a  special  provision 

of  the  Land    Transfer    Act,    1897  (0,  which    will  be 

hereafter  stated  (ii). 

The  title  to  ])urely  incorporeal  hereditaments,  whether  rrescription. 
appendant,  appurtenant  or  in  gross,  depends  upon  grant    "^ 


Land 

registered 

under  the 

Laud 

Transfer 

Acts. 


// 


(H)Slat.:3&4Will.lV.c.-i7,s.:34; 
Scott  V.  Nixon,  3  Dm.  &  War.  388  ; 
Sands  to  TkampsDn,  '12  Cli.  I).  614. 

(o)  Foriiunly  twenty  ;  Mt:it.  3  & 
4  Will.  IV.  c.  27,  8.40. 

{p)  Stat.  37  &  38  Vict.  c.  57, 
s.  8  ;  Sutton  v.  Suttun,  '22  Ch.  1). 
f)!!  ;  Fearnsi(k  v.  Flint,  ih.  579  ; 
JU  Owen,  1894,  3  Cli.  220. 

iq)  Stat.  37  &  38  Vict.  c.  57, 
s.  10. 

(r)  See   l>ac.   Al>r.    rri.>ro;,':iti\i! 


(K.  5,  7);  Tkonuis  v.  Prilclun-'l, 
1903,  1  K.  H.  209,  212. 

(.«)  Stat.  9  (Jeo.  III.  .-.  1(>, 
anuMultid  hy  24  .t  25  Vict.  c.  (]2, 
and  extended  to  tlie  Diike  of 
Cornwall  hy  23  k  24  Viet.  c.  53. 
and  24  &  25  Viel.  e.  «i2,  s.  2,  and 
exiende.l  to  Ireland  hy  39  &  40 
Vict.  e.  37. 

(0  Stat.  GO  A:  til  Vict.  c.  0.5, 
s.  12. 

(/()   /'o.s^  I'art  \'II. 
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or  upon  prescription  from  immemorial  usei",  l^y  which 
a  grant  is  imphed.  The  time  of  legal  memory  was 
long  since  fixed  at  the  heginning  of  the  reign  of  King 

I  Richard  I.,  by  analogy  to  the  time  which,  by  a  statute 
of  Edward  I.  (x),  was  fixed  for  the  limitation  of  the  old 
writ  of  right  (v).  And  in  the  absence  of  an  express 
grant,  a  man  might  prescribe  either  that  he  and  his 
ancestors  had  from  time  immemorial  exercised  a  certain 
right  in  gross  (^),  or  that  he,  being  seised  in  fee  of 
certain  lands,  and  all  those  whose  estate  he  had,  had 
from  time  immemorial  exercised  as  appendant  or  appur- 

I  tenant  to  their  own  land  certain  rights,  such  as  rights 
of  common  or  way,  over  certain  other  lands  (a).  In  both 
of  these  cases,  proof  of  a  user  as  of  right,  for  twenty 
years  or  upwards,  was  formerly  considered  to  afford  a 
presumption  of  immemorial  enjoyment  (/^).  But  this 
presumption  might  be  effectually  rebutted  by  proof  that 
the  enjoyment  had  in  fact  commenced  within  the  time 
of  legal  memory  (c)  ;  in  which  case  the  enjoyment  for 
centuries  would  go  for  nothing.  This  is  still  the  law 
with  regard  to  prescriptions  of  the  former  kind,  namely, 
prescriptions  of  immemorial  user  b}'  a  man  and  his 
ancestors  (d) .  But  with  regard  to  prescriptions  of  the 
latter  kind,  where  the  owner  of  one  tenement,  sometimes 
called  the  dominant  tenement,  claims  to  exercise  some 
right  over  another  tenement,  called  the  servient  tene- 
ment, he  may  either  still  prove  his  rights  as  before  (t')>oi' 
he  may  have  recourse  to  an  Act  of  William  lY.  (/"),  called 
the  Prescription  Act,  which  has  materially  shortened 
the  proof  required,  in  all  cases  where  a  recent  uninter- 
rupted user  as  of  right  can  be  shown.     By  this  Act  no 


{x)  Stat,  of  Westminster  the 
First,  3  Edw.  I.  c.  39. 

(?/)  Litt.  sect.  170  ;  2  Inst.  238  ; 
2  Black.  Comni.  31.  See  ante, 
p.  94. 

(~)  Welcome  v.  Upton,  6  M.  & 
W.  536  ;  Shuttleworth  v.  Le 
Fleming,  19  C.  B.  N.  S.  687. 

(rt)  Gateicard's  case,  6  Rep.  59  b. 


{b)  Jlix  V.  Joliffe,  2  B.  &  C.  54. 

((■)  See  Jenkins  v.  Harvey,  1 
C.  M.  &  R.  894,  895. 

((/)  Shitttlezvorlh  v.  Lc  Fleming, 
uhi  supra. 

(e)  Warrick  v.  Quceii's  College, 
Oxford,  L.  R.  6  Ch.  716,  728  ; 
Aynsleyy.  Glover,  L.  R.  10  Ch.  283. 

(/)  Stat.  2&  3  Will.  IV.  c.  71. 
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right  of  common  or  other  profit  or  benefit,  called  in  law- 
French  profit  a  prendre,  to  be  taken  and  enjoj'ed  from 
or  upon  land  (except  tithes,  rent,  and  services),  shall, 
if  actually  taken  and  enjoyed  by  any  person  claiming 
right  thereto  without  interruption  for  thirt^[jj;ears,  be 
defeated  by  showing  only  that  it  was"5rsFen joyed  prior 
thereto ;  and  if  enjoyed  for  sixty  years,  the  right  is 
made  absolute  and  indefeasible,  unless  it  shall  appear 
that  the  same  was  taken  and  enjoyed  b}^  some  consent 
or  agreement  expressly  made  or  given  for  that  purpose 
by  deed  or  writing  {<j).  For  rights  of  way  and  other  Rights  of 
easements,  watercourses  and  the  use  of  water,  the  terms  ^^'''^^''  ^' 
are  twent}^  and  forty  years  respectively,  instead  of  thirty 
and  sixty  years  {h).  And  when  the  access  and  use  of 
light  for  any  dwelling-house,  workshop,  or  other  building  Light, 
shall  have  been  actually  enjoyed  therewith  for  the  full 
period  of  twenty  years  without  interruption,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  any 
local  usage  or  custom  to  the  contrary  notwithstanding, 
unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement  expressly  made  or  given  for 
that  purpose  by  deed  or  writing  (/).  The  periods  men- 
tioned are  periods  next  ])efore  some  action  oi'  suit  in 
which  the  claim  is  brought  in  (juestion  ;  and  no  act  is 
deemed  an  interruption  unless  submitted  to  or  ac(|uiesced 
in  for  one  year  after  the  party  interrupted  shall  have  had 
notice  thereof  and  of  the  person  makingor  authorizing 
the  same  to  be  made  (A).  The  time  during  which  any  Disabilities, 
person,  otherwise  capable  of  resisting  any  claim,  shall 
be  an  infant,  idiot,  non  compos  )ne)itis,  feme  covert,  or 
tenant  for  life,  or  during  which  any  action  or  suit  shall 
have  been  pending,  and  which  shall  have  been  diligently 

io)  Sect.  L  17it;  Kin,-  v.  Joll;/.  ]\<o:,,   1   Cli. 

(A)  Sect.     -2.     See    (Imdmr  v.  480;  Amhhr  v.   Gordon,   IHO.'.,  1 

Ho(fijsons,  ,{•,•.    Co.,  19(i;{,   A.  C.  K.     15.    417;  Hi'm/i"-''    ''•    ^^'''f'"- 

'22!t  ;  Kilf/oKr  v.  O'dihlm,  llt()4,  1  ISU);'.,  2  Ch.  '210 
K.  15.  4.')7.  (/•■)  Seet.  4  ;  lifiivisvn  v,  Carl- 

(i)  Sect.  3.      See  Colls  V.  J/ovif  ?nvVi/,  .".  I'..  &  S.  1. 
«t   Colonial  Stores,    1904,   A.   C. 


.V:c. 
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prosecuted  until  abated  by  the  death  of  any  party  thereto, 
is  excluded  from  the  above  periods,  except  when  the 
claim  is  declared  absolute  and  indefeasible  {I) ;  provided 
that  in  the  case  of  ways  and  watercourses,  where  the 
servient  tenement  shall  be  held  for  term  of  life  or  years 
exceeding  three  years,  the  time  of  enjoyment  of  the  way 
or  watercourse  during  such  term  is  excluded  from  the 
computation  of  the  period  of  forty  years,  Jii_jcase_the 
claim  shall,  within  three^years  next  after  the  end  or 
sooner  determination  of  such  term,  be  resisted  by  any 
person  entitled  to  any  reversion  expectant  on  the  deter- 
mination thereof  {m).  The  Crown  is  expressly  bound  by 
the  provisions  of  the  Prescription  Act  respecting  p?-o/iis 
a  prendre,  ways  and  water  rights  ;  but  isjiotjoound  b}-; 
those  respectingjight  («).  The  rights  above  mentioned 
may  be  lost  by  abandonment,  of  which  non-user  for 
twenty  3'ears  or  upwards  is  generally  sufficient  evidence, 
although  a  shorter  period  will  suffice  if  an  intent  to 
abandon  appear  {o). 

Although  the  possession  of  land  is  attended  with  the 
advantages  before  described  {p),  yet  mefe~possession  is, 
of  course,  not  conclusive  evidence  of  a  title  good  against 
all  the  world.  Some  further  proof  or  guarantee  of  title 
is  required  on  a  transfer  of  real  property,  unless  the 
transferee  is  to  take,  without  compensation,  the  risk 
of  being  ejected  by  some  person  who  has  a  better  title. 
In  ancient  times,  as  we  have  seen,  conveyances  of  land 
were  principally  made  from  a  superior  to  an  inferior,  as 
from  the  great  baron  to  his  retainer,  or  from  a  father  to 
his  daughter  on  her  marriage  {q).  The  grantee  became 
the  tenant  of  the  grantor ;  and  if  any  consideration  were 


(/)  Sect.  7. 

(?/i)  Sect.  S.  See  Sijmons  \. 
Leaker,  15  Q.  B.  D.  629. 

(n)  Perry  v.  Barnes,  1891,  1  Ch. 
658  ;  Wheaton  v.  Maple,  1893, 
3  Ch.  48. 

(o)  See  Moore  v.  Jiawson,  3 
B.  &  C.  332,  339  ;  Bale  v.  Oldroyd, 


14  M.  &  AV.  789  .•  R.  v.  ClwrUy, 
VI  Q.  B.  515,  519  ;  Ward  v.  Ward, 
7  Ex.  83S  ;  Orossley  v.  Lightoicler, 
L.  R.  3  Eq.  279,  2  Ch.  478; 
Willia7iis  on  Commons,  166. 

[p)  Ante,  p.  563. 

{q)  See  ante,  p.  67. 
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given  for  the  grant,  it  more  frequently  assumed  the  form 
of  services  or  annual  rent  than  the  immediate  payment 
of  a  large  sum  of  money  (r).  Under  these  circumstances, 
it  may  readily  he  supposed  that,  if  the  grantor  were 
ready  to  warrant  the  grantee  quiet  possession,  the  title 
of  the  former  to  make  the  grant  would  not  he  very 
strictly  investigated ;  and  this  appears  to  have  heen  the 
practice  in  ancient  times ;  every  charter  or  deed  of  feoff- 
ment usually  ending  with  a  clause  of  warranty,  by  which  Warranty, 
the  feoffor  agreed  that  he  and  his  heirs  would  warrant, 
acquit,  and  for  ever  defend  the  feoffee  and  his  heirs 
against  all  persons  (s).  Even  if  this  warranty  were 
not  expressly  inserted,  still  it  would  seem  that  the  word 
gire,  used  in  a  feoffment,  had  the  effect  of  an  implied  Warranty 
warranty  ;  but  the  force  of  such  implied  warranty  was  |yo,!(|"jj^"^' 
confined  to  the  feoffor  only,  exclusive  of  his  heirs,  when- 
ever a  feoffment  was  made  of  lands  to  be  holden  of  the 
chief  lord  of  the  fee  (0-  Under  an  express  warranty,  Express 
the  feoffor,  and  also  his  heirs,  were  bound,  not  only  to  "'•'^rranty. 
give  up  all  claim  to  the  lands  themselves,  but  also  to 
give  to  the  feofiee  or  his  heirs  other  lands  of  the  same 
value,  in  case  of  the  eviction  of  the  feoffee  or  his  heirs 
by  any  person  having  a  prior  title  (ii)  ;  and  this  warranty 
was  binding  on  the  heir  of  the  feoffor,  whether  he  derived 
any  lands  by  descent  from  the  feoffor  or  not  (.<),  except 
only  in  the  case  of  the  warranty  commencing,  as  it  was 
said,  by  disseisin ;  that  is,  in  the  case  of  the  feoffor 
making  a  feoffment  with  warranty  of  lands  of  which  he, 
by  that  very  act  (;//),  disseised  some  person  (3^),in  whieli 
case  it  was  too  palpable  a  hardship  to  make  the  heir 
answerable  for  the  misdeed  of  his  ancestor.    But,  even 

(/•)  Aiilc,  \>\>.  10,  1  I,  40,  r)0,  G8.  till-    lij^lit  to   alien  as  :ij,':iiiist  liis 

(.v)   I5ract.    I'd.     17    a.       As    wc  luir  ;  anfr,  \)y.  '38,  67. 
have  spf'ii,  tlic  olili;,'ati<iii  of  war-  (/)  4  Kdw.   I.  stat.   3,  e.   6  ;  2 

runty    oii;^iii;iiiy  I'oniKid    })art   oF  Inst.  27;')  ;  Co.  Litt.  384  a,  n.  (1). 
tli(^  r('];iti()ii  Ix'Iwecn    t'eiidal  lord  (»)   ("o.  Litt.  .'565  a. 

and  tenant ;  and  this   (ilijii^alidn,  (.r)   Litt,  s.  71-. 

in     the  days    of     .snliiarendaliun,  (//)  Litt.     s.     7u4  ;      I'd.     Lilt, 

was     a     potent     factor     in     the  371  a. 
acquisition  hy  a  tenant  in  fee  of  (z)  Litt.  s.s.  G97 — 700. 
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with  this  exception,  the  right  to  bind  the  heir  by  war- 
ranty was  found  to  confer  on  the  ancestor  too  great  a 
power ;  thus,  a  husl)and,  whilst  tenant  by  the  curtesy 
of  his  deceased  wife's  lands,  could,  by  making  a  feoff- 
ment of  such  lands  with  warranty,  deprive  his  son  of  the 
inheritance  ;  for  the  eldest  son  of  the  marriage  would 
usually  be  heir  both  to  his  mother  and  to  his  father  ; 
as  heir  to  his  mother  he  would  be  entitled  to  her  lands, 
but  as  heir  of  his  father  he  was  bound  by  his  warranty. 
This  particular  case  was  the  first  in  which  a  restraint 
was  applied  by  Parliament  to  the  effect  of  a  warranty,  it 
having  been  enacted  (a),  that  the  son  should  not,  in  such 
a  case,  be  barred  by  the  warranty  of  his  father,  unless 
any  heritage  descended  to  him  of  his  father's  side,  and 
then  he  was  to  be  barred  only  to  the  extent  of  the  value 
of  the  heritage  so  descended.  The  force  of  a  warranty 
was  afterwards  greatly  restrained  by  other  statutes, 
enacted  to  meet  other  cases  (h) ;  and  the  clause  of  war- 
ranty having  been  long  disused  in  modern  conveyancing, 
its  chief  force  and  effect  were  removed  by  clauses  of  two 
statutes  of  1833,  passed  at  the  recommendation  of  the 
Eeal  Property  Commissioners  (c). 


Proof  of  title 
required  in 
modern 
times. 


Vendor  bound 
to  show  a 
good  title. 


The  old  warranty  of  title  was  better  suited  to  the 
transactions  of  the  feudal  times,  in  which  it  originated, 
than  to  modern  dealings  with  land.  When  a  transfer 
of  land  takes  the  form  of  a  sale  for  a  sum  of  money 
paid  down  and  representing  the  full  value  of  the  land,  it 
is  obviously  desirable  to  require  proof  of  the  vendor's 
title  before  completing  the  sale,  as  well  as  a  guarantee 
of  compensation  in  case  of  his  title  afterwards  proving 
to  be  defective.  It  has  been  accordingly  established  in 
modern  times  that,  on  every  sale  of  land,  the  vendor  is 


(a)  wStat.  6  Edw.  I.  c.  3. 

(6)  Stat.  Be  donis,  13  Edw.  I. 
c.  1,  as  construed  by  the  judges  ; 
see  Co.  Litt.  373"  b,  ii.  (2)  ; 
Vaughau,  375  ;  stats.  ]  1  Hen.  VII. 


c.  20  ;  4  &  5  Anne,  c.  3  (c.  16  in 
Ruffliead),  s.  21. 

(c)  Stats.  3  &  4  Will.  IV.  c.  27, 
s.  39  :  3  &  4  Will.  IV.  c.  74, 
s.  14. 
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bound  to  show  a  good  title  thereto  {d).  The  proof  so 
required  is  furnished  by  his  giving  evidence  of  the 
exercise  of  acts  of  ownership,  particularly  of  the  power 
of  disposition,  by  himself  or  his  predecessors  over  the 
land  sold  for  a  certain  number  of  years  back,  and  by 
deducing  from  previous  dispositions  and  devolution  of 
the  land  a  right  in  himself  to  the  fee  simple  or  other 
estate  sold.  A  vendor  of  land  is  therefore  bound  to  Abstract  of 
furnish  at  his  own  expense  {e)  to  the  purchaser  an  ^'^^^• 
abstract  of  his  title  to  the  property  sold.  This  abstract 
must  contain  a  statement  of  the  material  parts  of  every 
deed,  will,  or  other  instrument,  by  which  any  disposition 
of  the  property  was  made  during  the  time  for  which 
title  has  to  be  shown  ;  it  must  also  contain  a  statement 
of  every  birth,  death,  marriage,  bankruptcy,  or  other 
event  material  to  the  devolution  of  the  estate  contracted 
for  (/).  The  vendor  is  further  bound  to  verify  the  Verification 
abstract  by  producing  for  examination  by  the  pur-  "  ^  s'^^^^^- 
chaser  or  his  solicitor  the  original  deeds  or  documents 
abstracted,  and  the  probates  or  office  copies  of  the  wills 
and  other  documents,  of  which  the  originals  cannot  be 
produced  ;  also  by  furnishing  proper  evidence  of  every 
fact  material  to  title  (//).  But  the  purchaser,  in  the 
absence  of  stipulation  to  the  contrary,  must  now 
bear  the  expense  of  producing  all  documents  of  title, 
which  are  not  in  the  vendor's  possession  (//),  and  of  pro- 
curing all  other  evidence  of  title,  which  the  vendor  has 
not  in  his  possession  (i).  The  purchaser  also  bears  all 
the  expense  of  the  examination  of  the  title  deeds  by  his 

{d)  Doe  d.  Gray  v.  Stanton,  1  ((/)  Sug.  V.  k  P.   406,   114  g<j., 

M.  &  W.  695,  701  ;  Sug.  V.  &  P.  429-432,     447—450  ;    1     Wins. 

16,  14th  eil.  ;  Lysarjht  v.  Edwards,  V.  &  I'.   95  sq. 
2    Gh.    D.     499,    507;    Ellis    v.  {h)  ^ec  Re  iVillett  and  Argent i, 

Rogers,    29    Cli.     D.     G61,     670,  5  Tiiiius  L.    R.  476;    Rr  Stuart, 

672.  ()liv(i,)il    and    Seadon^s    Contract, 

(e)  Sug.  V.  &  P.  40G  ;  Re  John-  1896,  2  Cli.  328. 
son  &  Tustln,  30  Cli.  D.  42.  (i)  Stat.    44  &  45  Vict.    c.  41, 

(/)  See  Sug.   V.  k  P.  Ch.  XI.  s.  3,  sub  s.  6  ;  1  see  Wms.  V.  k  P. 

pp.    405  sq.  ;   1     Wins.  V.    &    P.  95,  96,  99,  100,  108. 
86  sq. 
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solicitor  {k).  It  is  now  a  term  of  contracts  for  the  sale 
of  land,  in  the  absence  of  stipulation  to  the  contrary, 
that  recitals,  statements,  and  descriptions  of  facts, 
matters  and  parties  contained  in  deeds,  instruments. 
Acts  of  Parliament,  or  statutory  declarations,  twenty 
j^ears  old  at  the  date  of  the  contract,  shall,  unless  and 
except  so  far  as  they  shall  be  proved  to  be  inaccurate, 
be  taken  to  be  sufficient  evidence  of  such  facts,  matters 
and  descriptions  (l).  This  may,  of  course,  save  a  vendor 
from  the  necessity  of  furnishing  evidence,  which  he 
would  otherwise  be  obliged  to  give. 

The  vendor's  obligation  to  show  a  good  title  is  to 
show  a  good  title  according  to  the  contract,  i.e.,  such  a 
title  as  he  has  contracted  to  give  (?»)•  The  length  of 
time  for  which  title  shall  be  shown  is  very  frequently 
the  subject  of  express  agreement  betw^een  buyers  and 
sellers  of  land  (n).  But  in  the  absence  of  stipulation  to 
the  contrary,  a  purchaser  can  now  require  title  to  be 
shown  for  the  following  periods.  On  the  sale  of  a  free- 
hold (o)  or  copyhold  estate,  he  can  call  for  the  title  for 
the  last  forty  years  (jj).  But  if  the  freehold  sold  should 
be  land,  formerly  of  copyhold  or  customary  tenure, 
which  has  been  enfranchised  (q),  he  will  not  have  the 
right  to  call  for  the  title  to  make  the  enfranchisement  (?•). 
On  the  sale  of  leaseholds  for  years,  he  can  require  an 
abstract  and  production  of  the  lease,  whatever  be  its 


(k)  See  Sug.  Y.  &  P.  406,  429, 
430  ;  1  Wnis.  V.  &  P.  101,  102. 

(I)  Stat.  37  &  38  Vict.  c.  78, 
s.  2  ;  see  1  Wms.  V.  &  P.  109— 
112. 

(m)  Lcacrie  v.  Lccs,  7  App. 
Cas.  19. 

{n)  Any  stipulation  restricting 
the  period,  for  which  the  pur- 
chaser would  otherwise  be 
entitled  to  require  title  to  be 
shown,  must  be  fair  and  explicit 
and  must  not  contain  any  mis- 
representation as  to  facts  within 
the  knowledge  of  the  vendor,  or 
it   will  not  be    binding   on    the 


purchaser,  in  case  specific  per- 
formance of  the  contract  is 
sought  :  Be  Banister,  Broad  v. 
ihmton,  12  Ch.  D.  131;  Be 
Marsh  and  Earl  Granville,  24 
Ch.  D.  11. 

(o)  "Whether  of  inheritance  or 
for  life  or  lives  ;  see  ante,  p.  63. 

{p)  Stat.  37  &  38  Vict.  c.  78, 
s.  1  ;  see  1  Wms.  V.  &  P.  75  sq. , 
79—81. 

(q)  Ante,  p.  468. 

(/•)  Stat.  44  &  45  Vict.  c.  41, 
s.  3,  sub-s.  2 ;  see  1  Wms. 
V,  &  P.  80,  81. 
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date.  And  if  the  lease  be  not  more  than  forty  3^ears 
old,  he  can  call  for  the  subsequent  title  under  the  lease 
to  the  date  of  the  contract  ;  but  if  the  lease  be  more 
than  forty  3'ears  old,  all  the  subsequent  title  he  can 
require  is  the  title  for  the  forty  years  next  before 
the  contract  (s).  And  he  will  not  in  either  case  be 
entitled  to  call  for  the  title  to  the  freehold,  or  to  any 
leasehold  reversion  (t).  Not  less  than  one  hundred  Advowson. 
years'  title  must  be  shown  to  an  advowson  («)•  Upon 
the  sale  of  tithes  or  other  property  held  under  a  grant 
from  the  Crown,  the  original  grant  must  be  shown, 
whatever  be  its  date  ;  after  which,  it  appears,  the  title 
for  the  forty  years  next  before  the  contract  is  all  that 
can  be  required  (x).  And  upon  the  sale  of  a  reversionary 
interest,  its  creation  must  be  shown,  whatever  be  its 
antiquity  (1/).  Furthermore,  if  an  abstract  of  title  com- 
mence with  an  instrument  of  disposition,  it  must  be 
such  as  will  form  what  is  called  a  good  root  of  title ;  Good  root  of 
that  is  to  sa}',  it  must,  as  a  rule,  be  an  instrument  ^  ^  require  . 
dealing  with  the  whole  estate,  legal  and  equitable,  in 
the  property  sold,  containingadescription  by  which  the 
property  can  be  identified,  and  containing  nothing  to 
cast  any  doubt  on  the  title  of  the  disposing  parties.  If 
it  be  deficient  in  any  of  these  particulars,  the  purchaser 
may  require  further  evidence  to  supply  the  deficiency  {-r;. 
For  example,  if  the  abstract  commence  with  a  will 
containing  a  general  devise  of  the  testator's  real  estate, 
under  which  the  property  sold  is  alleged  to  have  passed, 
the  purchaser  will  be  entitled  to  require  evidence  of  the 
testator's  seisin  (a).   But  a  conveyance  in  fee  on  a  sale 

(.s)  Sug.    Y.     &    p.    368,    870  ;  (it)  Sii;,'.  V.  &  I'.  3G7  :  Williams 

Frend  v.  Buckloj,  L.  K.  5  Q.    15.  on  Real  i'loiuMty,  449— dfjl,  13th 

213;  Stat.   37  k  38  Vict.    c.   78,  ed.  ;    see  1  Wins.  V.  &  \\  78,  82. 

s.   1  ;    GoHUng  v.    U'oulf,    lS;t3,  1  (x)  Sur;.  V.  cS:  T.  307  ;  1  Wins. 

Q.  B.  39  ;  see  1    Wins.    V.  &  P.  V.  &  P.  78,  82. 

77,  79—82.  (y)   1    Wins.    V.    &    P.    78,   82, 

(t)  Stats.  37  &  38  Vict.  c.  78,  377. 

s.  2  ;  44  &  4r)  Vict.   c.  41,  s.  3,  (s)  Sec  1  Wins.  V.  k  P.  87  sq. 

siib-s.    1  ;  see  1    Wins.    V.    k    P.  (a)  Sec;    Purr   v.    J.utrtjrair,    4 

80—82.  Drew.  170. 

w.it.i»,  ;{7 
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or  by  way  of  mortgage  is  a  good  root  of  title.  It  is 
obvious  that,  in  consequence  of  the  rule  requiring  a 
good  root  of  title,  a  vendor  may  have  to  go  back  more 
than  forty  years,  if  he  wish  to  commence  his  abstract 
with  a  document,  which  shall  be  free  from  objection  (b). 


Sixty  years' 
title  formerly 
required. 


Before  the  year  1875,  the  rule  was  that  title  might 
be  required  to  be  shown  for  sixty  years,  in  all  cases 
where  forty  years'  title  can  now  be  called  for  (c).  The 
origin  of  this  rule  is  sometimes  attributed  to  the  fact 
that  under  the  Statutes  of  Limitation  applicable  to  the 
old  real  and  mixed  actions  {d)  nothing  less  than  sixty 
years'  possession  would  bar  adverse  claims  to  the  land  (e) . 
But  even  sixty  years'  possession  will  not  necessarily 
give  a  sure  title  to  land,  as  against  all  the  world ;  for 
if  the  land  had  been  limited  for  an  estate  tail  or  for  life, 
the  right  of  the  reversioner  or  remainderman  to  enter 
into  possession  would  not  accrue  till  after  the  deter- 
mination of  the  particular  estate  (_/')  ;  and  under  the 
present  (g)  as  well  as  the  old  (A)  Statutes  of  Limitation, 
circumstances  might  occur  to  render  possible  the 
recovery  of  land  by  a  reversioner  or  remainderman  more 
than  sixty  j^ears  after  the  dispossession  of  the  tenant 
in  tail  or  for  life.  Another  reason  is  accordingly  given 
for  the  rule  ;  namely,  that  the  term  of  sixty  3'ears 
corresponds  with  the  ordinary  duration  of  human  life, 
and  inquiry  into  the  title  for  the  duration  of  an  ordinary 
lifetime  affords  some  safeguard  against  the  existence  of 
the  adverse  claims,  which  might  not  have  accrued  until 


(6)  As  a  rule,  the  purchaser 
now  has  no  right  to  inquire  into 
or  require  evidence  of,  or  object 
to  the  title  prior  to  the  time  fixed, 
by  the  contract  or  by  law,  for  the 
coniniencenientof  title  :  but  to  this 
rule  there  are  several  important 
exceptions  ;  see  stat.  44  &  45  Vict. 
c.  41,  .s.  3,  sub-s.  3  ;  1  Wms. 
V.  &  P.  l.oS  sq.  ;  Nottingliam 
Patent  Brick  A  Tile  Co.  v.  Butler, 
16  Q.  B.  D.  778. 


(c)  Sag.  Y.  &  P.  365  sq.,  407  ; 
Cooper  V.  Emertj,  1  Ph.  388. 

[(i)  See  ante,  p.  564,  n.  (i). 

(e)  See  stat.  32  Hen.  YIII.  c. 
2 ;  3  Black.  Comm.  193—196  ; 
Sug.  V.  &  P.  365. 

(/)  Ante,  pp.  323,  333—336. 

((/)  Ante,  pp.  564—569. 

{h)  See  Sug.  V.  &  P.  609,  11th 
ed.,  366,  14th  ed.  ;  1  Prest.  Abst. 
20- -22,  2nd  ed. 
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the  death  of  a  particular  tenant  (i).  The  period  of 
sixty  years  was  reduced  to  forty  by  the  Vendor  and 
Purchaser  Act,  1874  (A:),  on  no  other  ground,  apparently, 
than  that  in  practice  purchasers  were  generally  found 
willing  to  accept  a  forty  years'  title. 

It  is  not  necessary  for  a  vendor  of  land  to  show  that  Sale  of  land  "^ 
he  is  himself  absolutely  entitled  to  the  whole  estate  cSrance?" 
contracted  to  be  sold  ;  a  good  title  will  have  been  shown 
if  it  appear  that  the  vendor  has  an  equitable  interest  :^ji^>^K*'**^- 
enabling  him  to  procure  the  conveyance  of  the  estate 
to  the  purchaser  {I).  If  any  other  persons,  besides  the 
vendor,  be  interested  in  the  land  sold,  the  abstract  of 
title  will  of  course  disclose  their  names  and  the  nature 
of  their  interests.  And  if  the  vendor  desire  to  complete 
the  sale  without  resorting  to  the  aid  of  the  Court,  the 
concurrence  of  all  these  parties  must  be  obtained  by 
him,  in  order  that  an  unincumbered  estate,  in  fee 
simple  or  otherwise  as  contracted  for,  may  be  convej'ed 
to  the  purchaser.  Thus,  if  the  lands  be  in  mortgage, 
the  mortgagee  must  be  paid  off  out  of  tlie  purchase- 
money,  and  must  join  to  relinquisli  his  security  and 
convey  the  legal  estate  {m).  If  the  widow  of  any  previous 
owner  is  entitled  to  dower  out  of  the  lands  («),  she  must 
concur  in  the  conveyance  ;  if  the  lands  are  subject  to  a 
rent-charge  (o),  the  person  entitled  thereto  must  join  to 
release  the  lands  from  his  charge.  In  the  absence  of 
stipulation  to  the  contrary,  the  expense  of  the  concur- 
Irence  in  the  conveyance  to  the  purchaser  of  all  necessary 

(t)  See   Mr.     Brodie's   opinion,  restrictions     lij'     express     af:;ree- 

1     Hayes's    Conveyancing,     564 ;  nient ;    see    Wnis.     Conv.     Stat. 

1  Ph.  389.  21»  sq. 

(k)  Stat.  37  &  38  Vict.   c.  78,  (I)  See  8  Ves.  436  ;   Towimud 

s.    1.      In     the     same   way     the  v.  Vhampernoivn,  1  Y.  &  J.  449 ; 

further    restrictions    on    a    pur-  Sn-,'.    V.   A:    1'.    217,    218,    349, 

chaser's    rights     made     by     tlie  423 — 425  ;    1    Wnis.     V.     k    P. 

Conveyancing  Act  of  1881  (stat.  130  sq.  :  Jic  Bryant  (tad  Barnimj- 

44  &  45  Vict.    c.    41,  s.  3;   ante,  ham's  Contract,  44  Cii.  D.  218. 

pp.  574 — 577)appear  to  have  been  (m)  Ante,  p.  536. 

introduced      because     purchasers  (?i)  Ante,  i)p.  315  .sv;. 

commonly     submitted     to     like  {»)  Ante,  pp.  418  sq. 

37—2 
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parties,  other  than  the  vendor,  must  be  paid  by  the 
vendor  (p).  Under  the  Conveyancing  Act  of  1881  (q), 
upon  the  sale  of  land  subject  to  any  mortgageTTien  or 
charge,  whether  of  a  capital  or  an  annual  sum,  the 
Court  has  power  to  allow  payment  into  Court  of  a  sum 
of  money  sufficient  to  provide  for  the  amount  charged 
on  the  land  and  future  costs,  and  thereupon  to  declare  the 
land  to  be  freed  from  the  charge,  and  to  make  any  order 
for  conveyance,  or  vesting  order,  proper  for  giving  effect 
to  the  sale.  This  enables  a  vendor  to  procure  land,  which 
is  subject  to  mortgages  or  charges,  to  be  conveyed  to 
the  purchaser  for  an  unincumbered  estate,  without  the 
concurrence  of  the  incumbrancers.  If  the  land  sold  be 
charged  with  succession  or  estate  duty  (/•),  the  duty 
must  be  paid  before  completion  of  the  purchase. 

On  every  mortgage  of  land,  the  title  is  investigated 
in  the  same  manner  as  upon  a  sale  (s) ;  for  to  acquire  a 
good  marketable  title  is  of  even  greater  importance  to 
a  mortgagee,  who  only  wants  security  for  his  money, 
than  to  a  purchaser,  who  may  buy  for  occupation.  A 
Good  market-  good  marketable  title  is  one,  which  will  enable  the  party 
acquiring  it  to  sell  the  property  without  the  necessity 
of  making  special  conditions  of  sa^le  restrictive  of  the 
purchaser's  rights.  As  we  have  seen,  a  mortgagee's 
power  of  sale  affords  the  best  means  of  realizing  his 
security  {t)  ;  and  he  cannot  safely  accept  a  title,  which 
is  at  all  likely  to  hamper  the  exercise  of  his  most 
efficient  remedy.  Here  it  may  be  pointed  out  that  the 
relation  of  intended  mortgagor  and  mortgagee  is  very 
different  from  that  of  vendor  and  purchaser.  A  vendor 
and  purchaser  of  land  are  parties  to  a  contract,  which 
may  be  decreed  to  be  specifically  enforced,  at  the  instance 
of  either  of  them,  under  the  equitable  jurisdiction  of  the 


Proof  of  title 
on  ruortgage. 


able  title. 


( p)  Sug.  Y.  &  P.  5:)7,  558,  561 ; 
1  Davidson,  Prec.  Conv.  570 — 
572,  612,  4th  ed.  ;  1  Wms. 
Y.  &  P.  28,  38,  547—549,  645. 

{q)  Stat.   44  &  45  Yict.  e.   41, 


5  ;  see  s.  2  (vii.). 

(r)  Ante.  pp.  236. 257—260, 406. 

(s)  See  1  W"ms.  Y.  &  P.  432  sq. 

(t)  Ante.  p.  544. 
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Court  {it) .  Hence  their  respective  rights  are  strictly 
defined  from  the  moment  they  have  signed  the  contract 
for  sale  (r).  But  it  is  not  usual  for  mortgagees  to  bind 
themselves  by  contract  in  contemplation  of  making  a 
loan  on  real  security  (x) ;  and  even  if  they  were  to  do  so, 
the  Court  will  not  specifically  enforce  an  agreement  to 
lend  or  borrow  money  (y). 

Upon  a  contract  to  grant  a  lease  for  a  term  of  years,  proof  of  title 

the  rule  formerly  was  that  the  intended  lessor  might  be  '''^  contract  to 
•^  _  o  grant  J  ease. 

called  ui)on  to  show  a  good  title,  the  grant  of  a  lease 
being  regarded  as  equivalent,  in  this  respect,  to  the  sale 
of  a  leasehold  interest  (z).  But  now,  in  the  absence  of 
stipulation  to  the  contrary,  the  intended  lessee  has  no 
right,  under  such  a  contract,  to  call  for  the  title  to  the 
freehold  (a).  Upon  a  contract  for  an  underlease,  how- 
ever, the  proposed  lessee  still  has  the  right  to  call  for 
an  abstract  and  production  of  the  lease,  under  which  his 
intending  lessor  holds,  and  of  the  subsequent  or  the  last 
forty  years'  title  thereunder,  in  the  same  manner  as  if 
he  had  contracted  to  buy  the  lease  {h).  But  he  has  now 
no  right,  in  the  absence  of  stipulation  to  the  contrary, 
to  call  for  the  title  to  any  leasehold  reversion  expectant 
on  any  lease,  under  which  his  proposed  lessor  holds  (c). 
The  covenants  and  conditions,  which  can  be  required  to 
be  inserted  in  a  lease,  in  the  absence  of  special  stipula- 
tion, have  been  already  referred  to  {d). 

On  the  completion  of  any  sale  or  mortgage  of  land,  Title-deeds. 
the  purchaser  or  mortgagee  becomes  entitled  to  all  docu- 
ments of  title,  which  relate  exclusively  to  the  property 

(2t)  See  Wnis,   Y.  k  V.   i.   31,  (~)  Roper  v.  Coombr.-i,  6  15.  &  C. 

ii.  987  sq.  ;  ante,  p.  I(i2,  n.  (c).  rrSi  ;  Sag.  V.  &  P.    3G7,  n.  (1) ; 

(f)  See  ante,  pp.  182,  186,  574.  Slranks  v.  St.  John,  L.  R.  2  C.  1'. 

(.'■)  Davidson  I'rec.  Coiiv.  Vol.  376. 

II.  I'art  I.  p.  104.  n.  (a),  4th  ed.  (a)  Stat.   37  &  38  Vict.  c.  78, 

(?/)  Jloi/ers  V.  Chidlls,  27  Beav.  s.2;Jones\.  /J''//^,  43Cli.  D.  .^r  1. 

175  ;     Sichcl    V.     MosmfJial,    30  (/')  .hit'',  p.  f>7<i. 

Beav.   371;  Soulh  African.   Trr-  (c)  Stat.    14  &  4r)   Vict,  c    11, 

ritorics,  Ld.  v.  WaUinijI.on,  1898,  s.  13. 

A.  C.  309.  ((/)  Ante,  p.  4'J7,  n.  (/). 
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Importance 
of  their 
possession. 


Registration. 


Possession  of 
deeds  no  safe- 
guard against 
a  rent-charge ; 

nor  against 
the  vendor 
being  tenant 
for  life  only. 


dealt  with  (e) ;  and  thesearealwayshandedover  tohim. 
The  possession  of  the  title-deeds  is  of  the  greatest 
importance ;  for  if  the  deeds  were  not  required  to  be 
delivered,  it  is  evident  that  property  might  be  sold  or 
mortgaged  over  and  over  again  to  different  persons, 
without  much  risk  of  discovery.  The  only  guarantee, 
for  instance,  which  a  purchaser  has  that  the  lands  he 
contracts  to  purchase  have  not  been  mortgaged,  is  that 
the  deeds  are  in  the  possession  of  the  vendor.  It  is 
true  that  in  the  counties  of  Middlesex  and  York,  regis- 
tries have  been  established,  a  search  in  which  will  lead 
to  the  detection  of  all  dealings  with  the  property  (./') ; 
but  these  registries,  though  existing  in  Scotland  and 
Ireland,  do  not  extend  to  the  remaining  counties  of 
England  or  to  Wales.  Generally  speaking,  therefore, 
the  possession  of  the  deeds  is  all  that  a  purchaser  has 
to  depend  on  :  in  most  cases,  this  protection,  coupled 
with  an  examination  of  the  title  they  disclose,  is  found 
to  be  sufficient :  but  there  are  certain  circumstances  in 
which  the  possession  of  the  deeds  can  afford  no  security. 
Thus  the  possession  of  the  deeds  is  no  safeguard  against 
an  annuity  or  rent-charge  payable  out  of  the  lands  ;  for 
the  grantee  of  a  rent-charge  has  no  right  to  the  deeds  (g) . 
So  the  possession  of  the  deeds,  showing  the  conveyance 
to  the  vendor  of  an  estate  in  fee  simple,  is  no  guarantee 
that  the  vendor  is  not  now  actually  seised  only  of  a  life 
estate ;  for,  since  he  acquired  the  property,  he  may,  very 


(e)  Sug.  Y.  &  P.  407,  433  ;  Be 
Duthy  li-  Jesson's  Contract,  1898, 
1  Ch.  419  ;  1  Wnis.  Y.  &  P. 
602  sq. 

(/)  See  ante,  pp.  206,  557. 

(g)  The  late  author  once  met 
witli  an  instance  in  which  lands 
were,  from  pure  inadvertence, 
sold  as  free  from  incumljrance, 
when  in  fact  tliey  were  subject 
to  a  rent-charge,  which  had  been 
granted  by  the  vendor  on  his 
marriage  to  secure  the  payment 
of  the  premiums  of  a  ]iolicy  of 
insurance  on  his  life.     The  mar- 


riage settlement  was,  as  usual, 
prepared  by  the  solicitor  for  the 
wife  ;  and  the  vendor's  solicitor, 
who  conducted  the  sale,  but  had 
never  seen  the  settlement,  was 
not  aware  that  any  charge  had 
been  made  on  the  lands.  The 
vendor,  a  person  of  tlie  highest 
respectabilit}',  was,  as  often 
happens,  ignorant  of  the  legal 
effect  of  the  settlement  he  had 
signed.  The  charge  was  for- 
tunately discovered  by  accident 
shortly  before  the  com])letion  of 
the  sale. 
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possibly,  have  married ;  and  on  his  marriage  he  may  . 
have  settled  the  lands  on  himself  for  his  life,  with 
remainder  to  his  children.  Being  then  tenant  for 
life,  he  will,  like  every  other  tenant  for  life,  be  entitled 
to  the  custody  of  the  deeds  (//) ;  and  if  he  should  be 
fraudulent  enough  to  suppress  the  settlement,  he 
might  make  a  conveyance  from  himself,  as  though 
seised  in  fee,  deducing  a  good  title,  and  handing 
over  the  deeds  ;  but  the  purchaser,  having  actually 
acquired  by  his  purchase  nothing  more  than  the 
life  interest  of  the  vendor,  would  be  liable,  on  his 
decease,  to  be  turned  out  of  possession  by  his  chil- 
dren ;  for,  as  marriage  is  a  valuable  consideration,  a 
settlement  then  made  cannot  be  set  aside  by  a  subse- 
quent sale  made  by  the  settlor.  Against  such  a  fraud 
as  this  the  registration  of  deeds  seems  the  only  protec- 
tion. In  some  cases,  also,  persons  are  entitled  to  an 
interest,  which  they  would  like  to  sell,  but  are  prevented 
from  not  having  any  deeds  to  hand  over.     Thus,  if  lands  Difficulty  iu 

be  settled  on  A.  for  his  life,  with  remainder  to  B.  in  fee,  ^^^^  °^.  ^   , 

'  '    reversion,  for 

A.  during  his  life  will  be  entitled  to  the  deeds  ;  andB.  want  of 
will  find  great  difficulty  in  disposing  of  his  reversion  at  no  mevious^ 
an  adequate  price  ;  because,  having  no  deeds  to  give  up,  sale  has  been 

nin.tlG. 

he  has  no  means  of  satisfying  a  purchaser  that  the  rever- 
sion has  not  previously  been  sold  or  mortgaged  to  some 
other  person.  If,  therefore,  B.'s  necessities  should  oblige 
him  to  sell,  he  will  find  the  want  of  a  registry  for  deeds 
the  cause  of  a  considerable  deduction  in  the  price  he 
can  obtain.  Itmay  here  be  remarked,  that  as  few  people  j^aig  of 
would  sell  a  reversion  unless  they  were  in  difficulties,  reversions, 
equity,  whenever  a  reversion  was  sold,  threw  upon  the 
purchaser  the  onus  of  showing  that  he  gave  the  fair 

(h)  Sng.    Vend.    &    Pur.    445,  liat.itci,    42     Ch.     D.    621  ;     Jie 

n.     (1)  ;    Lcatkcs    v.    Lealhcs,    5  irijlhrs,    1893,   2   Cli.   369  ;    see 

Ch.   D.  221.     Even  an  equitahle  J!e  iXen-cn,   1894,  2  Cii.  297  ;  Jlc 

tenant  tor  lifc  lias  been  declare(l  Hichanisuu,  19u0,  2  Cii.  778  ;  Jle 

entitled    to   the   custody   ot"    the  Moni-ij  Kijrlc's  HcUlonent,  ib.  839. 
title-deeds  ;  lie  Burnabij's  Settled 
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Kew  enact- 
ment. 


market  price  for  it  (?").  ]jat  it  is  now  j^rovided  that  no 
Iturchase,  made  hond  fide,  and  without  fraud  or  unfair 
dealing,  of  any  reversionary  interest  in  real  or  personal 
estate  shall  hereafter  be  opened  or  set  aside  merely  on 
the  ground  of  undervalue  (/c). 


Mortgagor 
could  not  in- 
spect deeds 
in  possession 
of  mortgagee 
except  by 
consent. 

New  enact- 
ment. 


Again,  if  lands  are  subject  to  any  mortgage  made 
before  the  year  1882,  there  maybe  a  difficulty  in  dealing 
with  them  on  account  of  the  absence  of  title-deeds.  For 
a  mortgagee  under  such  a  mortgage  who  has  possession 
of  the  title-deeds,  cannot  as  a  rule  be  compelled  to 
produce  them  for  inspection,  without  being  paid  off  (/). 
With  regard,  however,  to  mortgages  made  after  the  year 
1881,  it  is  enacted  by  a  section  of  the  Conveyancing  Act 
of  1881  (?»),  which  has  effect  notwithstanding  any  stipu- 
lation to  the  contrarj^  that  a  mortgagor,  as  long  as  his 
right  to  redeem  subsists,  shall,  by  virtue  of  that  Act, 
be  entitled,  at  his  own  cost,  to  inspect  and  make  copies 
or  abstracts  of  or  extracts  from  the  documents  of  title 
relating  to  the  mortgaged  property  in  the  custody  or 
power  of  the  mortgagee. 


Title-deeds 
relating  to 
other  laud. 


Acknowledg- 
ment of  right 
to  production 
of  documents. 


Where  the  documents  of  title  relate,  not  only  to  the 
land  sold,  but  also  to  other  property,  which  the  vendor 
retains,  he  is  entitled  to  retain  the  documents  (n). 
Where  the  title-deeds  cannot  be  delivered  over  to  a 
purchaser,  he  is  entitled  to  require  the  vendor  to  give 
or  procure  him  a  statutory  written  acknonledgment  of 


(i)  Lord  Aldboroiic/h  v.  Trye,  7 
CI.  &  Fin.  436  :  Davies  v.  Cooper, 
6  Jly.  &  Cr.  270  ;  Sug.  Y.  &  P. 
278  ;  Edivards  v.  Burt,  2  De  G. 
M.  &  G.  55. 

(/.')  Stat.  81  Vict.  c.  4.  See 
Lord  Ayhsford  v.  Morris,  L.  R. 
8  Cli.  484;  O'Uorlce  v.  Bolinrj- 
hroke,  2  App.  Cas.  814  ;  Fry  v. 
Lane,  40  Oh.  D.  .312. 

(l)  Chichester  v.  Marquis  of 
Donegall,  L.  E.  f.  Ch.  497"; 
Sug.    V.    &    P.    435,    445.      See 


1  Dart,  Y.  &  P.  475,  6tli  ed.  ; 
Davidson,  Prec.  Conv.  Yol.  II., 
Part  II.,  p.  251,  4th  ed. 

(?n)  Stat.  44  &  45  Yiet.  c.  41, 
s.  16. 

(n)  Stat.  37  &  38  Yict.  c.  78, 
s.  2  ;  see  1  Wms.  Y.  &  P.  603. 
This  rule  does  not  apply  to 
tlie  case  of  a  mortgage,  as  to 
which  see  Davidson,  Prec.  Conv. 
Yol.  II.  Part  II.  238  sq.,  253, 
4th  ed. 
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his  right  to  their  production,  and  to  dehvery  of  copies 
thereof  (o).  When  such  an  acknowledgment  is  given 
by  a  person,  who  retains  possession  of  documents,  it 
has  the  effect  provided  in  the  9th  section  of  tlie 
Conveyancing  Act  of  1881  (j)) ;  which  is,  shortly,  to 
impose  on  every  possessor  of  the  documents,  during  such 
time  only  as  they  remain  in  his  possession  or  control, 
an  ol)ligation  to  produce  them  whenever  reasonably 
required  for  proving  or  supporting  the  title  of  any 
person  entitled  to  the  benefit  of  the  acknowledgment, 
and  to  deliver  to  him  true  copies  of  or  extracts  from 
them.  This  obligation  will  be  enforceable  by,  but  at 
the  expense  of,  the  person  to  whom  the  acknowledg- 
ment is  given,  or  any  person,  not  being  a  lessee  at  a 
rent,  having  or  claiming  any  estate,  interest,  or  right 
through  or  under  him,  or  otherwise  becoming  through 
or  under  him  interested  in  or  affected  by  the  terms  of 
any  of  the  documents.  The  statutory  acknowledgment 
does  not  confer  any  right  to  damages  for  loss  or 
destruction  of,  or  injury  to  the  documents  to  which 

it  relates  (r/).     But,   under  the  same  9th   section    of  Undertaking 

for  safe 
(o)  In  such  cases  the  |iurchaser  was  fmincrly  entitled  to  a  cocctuoil    cusLodj'  of 
for  prodnction  of  the  tithi-deeds  ;  hut  now  any  liahility  to  give  sui-li    <locuuients. 
i\,  covenant  will  he  satisfieil  h}^  the  statutory  acknowletlj^nient.     The 
purchaser  was  also  entitled  to  recpiire  attested  cojjies  to  be  funnsheil    Attested 
to  him,  at  the  vendor's  expense,  of  any  documents  of  which  he  was    copies, 
entitled  to  a  covenant  fur  jiroduction,  except  instruments  on  record. 
15ut,  though  he  is  still  entitled  to  have  such  attested  copies,  the  rule 
now  is  that  he  must  bear  the  exi)ense  of  them  himself.     The  statutor}- 
acknowledgment  must  also  be  prepared  at  the  pureliaser's  expense, 
but  th(!  vendor  inust  bear  the  exjieiise  of  the  ])erusal  and  execution 
thereof  on  l)ehalf  of  and  by  himself  and  all  necessary  parties  other 
than    the    ]>urchaser.     A  purchaser   is    entitled    to   the    statutory  ac- 
knowledgment in  respect  of  all  such  documents,  not  delivered  to  him, 
as  are  necessary  to  nnike   a   good   title   according  to  the   contract ; 
except  documents  in  public  or  otlicial  custody  and  other  documents 
(not  l»'ing  in  the  vendor's  ])ossession  or  ]iower),  of  which  the  purchaser 
can  olitain  good  evidence  himself,  as  deeds  of  bargain  and  .sale  enrolled 
or  copies  of  court  roll.     See  Cooper  v.  Emcni,  1  Ph.  3^8  ;  Sng.  \'.  &  V. 
34,  -116— ir.O,  4i>3  :  .stats.  37  &  38  Vict.  c.  78,  .s.  2  ;  41  .t  Vo  Vict.c.  41, 
ss.  3  Csub-s.  G),  9  (sub-s.  8)  ;  1  Wms.  V.  &  1'.  GOti  sq. 

{p)  Stat.  44  k  Af)  \"\v[.  c  41.  ri'ipiirc    the    same   stamp   as   an 

See    Wms.    Cmiv.    Stat.    !»4.      A  agreement  ;  see  rniA'.  p.  1S7.  n.  (<•)■ 

■statutory    acknowledgment,     un-  (y)   Stat.   4  1  iS:   45   Vict.  c.   41, 

less   given    by   deed,    ajtpears   to  s.  !•,  sub-s.  G. 
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the  Conveyancing  Act,  1881,  if  a  person  retaining 
possession  of  documents  gives  to  another  a  written 
undertaking  for  safe  custody  thereof,  that  will  impose 
on  every  possessor  of  the  documents,  so  long  as  he 
has  possession  or  control  of  them,  an  obligation  to 
keep  them  safe,  whole,  uncancelled  and  undefaced, 
unless  prevented  from  doing  so  by  fire  or  other 
inevitable  accident  (;•)•  A  purchaser  entitled  to  require 
a  statutory  acknowledgment  for  production  of  documents 
would  appear  to  be  also  entitled,  as  a  rule,  to  require 
an  undertaking  for  their  safe  custody  (s).  So  that 
a  vendor,  who  desires  to  limit  his  liability  to  that 
imposed  by  the  statutory  acknowledgment,  should  be 
careful  to  stipulate  expressl}'  that  he  will  give  no 
undertaking  for  the  safe  custod}'  of  any  documents 
retained.  Such  a  stipulation  is  usually  made  on  sales 
bj'  trustees.  An  acknowledgment  of  right  to  production 
of  title-deeds,  to  take  effect  under  the  statute,  must  be 
given  b}'  the  person  who  retains  possession  of  the  deeds ; 
and  this  will  not  necessarily  be  the  vendor.  Thus  if 
part  of  an  estate  in  mortgage  be  sold  by  the  mortgagor 
with  the  concurrence  of  the  mortgagee,  the  latter  will 
be  the  person  who  retains  possession  of  the  title-deeds  (f). 
In  this  case  therefore  the  vendor,  to  satisfy  his  liability 
to  the  purchaser  (»)j  must,  if  he  can,  procure  the 
statutory  acknowledgment  to  be  given  by  the  mort- 
gagee (.r).  But  it  will  be  no  objection  to  the  title,  that 
the  vendor  is  unable  to  procure  for  the  purchaser  a 

(r)  Stat,  44  &   45  Vict.  c.  41,  101,  102. 

s.  9,  sub-s.  9.  (<)  See  ante,  p.  581. 

(s)  The  common    form    of  the  [u)  Ante,  p.  584. 

coveuant  for  production  of  title-  (x)  Under   the  practice  before 

deeds  in  use  before  1882  {ante,  p,  1882,  a  covenant  for  production 

585,  n.  (o),  included  a  covenant  of  the  title-deeds  should  have 
i'or  safe  custody.     .And  the  statu-    '  been  entered  into  by  the  person 

tory  undertaking  will  now  satisfy  entitled    to    their    possession   in 

any  liability  to  give  a  covenant  respect  of  the  legal  estate  in  the 

lor   safe   custody   of    documents.  land  ;  see  Sug.  Y.  k  P.  453  and 

See  1  Davidson,  Free.  Conv.  222,  n.  (1)  ;  1  Dart,  V.  &  P.  554,  556, 

4th  ed.  ;  stat.  44  &  45  Yict.  c.  41,  5th  ed.  :  1  Davidson,  Prec.  Conv. 

s.  9,  sub-s.  11  ;  "Wuis.  Conv.  Stat.  590,  591,  4th  ed. 


OF  TITLE. 


587 


statutory  acknowledgment  from  the  person  in  possession 
of  the  title-deeds,  if  the  purchaser  will  have  an  equit- 
able right  to  their  production  independently  of  any 
acknowledgment  (//).  It  appears  that,  when  part  of  an 
estate  is  sold  and  the  vendor  retains  the  title-deeds,  the 
purchaser  will  have  an  equitable  right  to  their  pro- 
duction in  proof  of  his  title,  without  any  express 
agreement  therefor  (z). 


When  the  lands  sold  or  to  be  mortgaged  are  situated 
in  either  of  the  counties  of  Middlesex  or  York,  search 
is  made  in  the  registries  established  for  those  counties, 
to  discover  if  there  be  any  registered  assurance  affect- 
ing the  lands,  which  has  not  been  disclosed  by  the 
abstract  {a) ;  and  a  memorial  of  the  conveyance  is  of 
course  duly  registered  as  soon  as  possible  after  its 
execution.  As  to  lands  in  all  other  counties  also,  there 
are  certain  matters  affecting  the  title,  of  which  every 
purchaser  can  readily  obtain  information.  Thus,  if  a,ny 
estate  tail  has  existed  in  the  lands,  the  purchaser  can 
always  learn  whether  or  not  it  has  been  barred ;  for  the 
records  of  all  fines  and  recoveries,  by  which  the  bar  was 
formerly  effected  (h),  are  preserved  in  the  Public  liecord 
Office  ((■) ;  and  the  deeds,  which  have  been  substituted 
for  those  assurances,  were  required  to  be  enrolled, 
formerly  in  the  Court  of  Chancery  (d),  and  since  the 
year  1879  in  the  Central  Office  of  the  Supreme  Court  (c). 


(y)  Stat.  37  &  38  Vict.  c.  78, 
s.  2  ;  see  Wins.  Coiiv.  Stat.  12. 

{z)  Fain  V.  Ayers,  2  S.  &  S. 
533,  53r>  ;  Sug.  V.  k  P.  145, 
11.  (1),  453,  11.  (1). 

(«)  Ante,  pp.  206,  557.  I>y 
stilt.  47  &  48  Vict.  c.  54,  ss.  20— 
23,  31,  provi.sion  is  made  for 
official  searcli  in  the  Yorksliirt; 
registers,  and  the  issue  of  a  cer- 
tilicate  of  the  result  of  such  a 
search.  Like  provision  as  to 
JMiddlesex  is  made  by  the  Rules 
under  the  Land  Registry  (Middle- 
sex  Deeds)   Act,    1891  ;    W.   N. 


13tli  Feb.  1892. 

{b)  Ante,  pp.  96—99. 

\c)  Estabhslied  by  stat.  1  &  2 
Vict.  c.  92. 

((/)  Ante,  )>p.  98,  99.  As  to 
fines  and  recoveries  in  Wales  and 
Cheshire,  see  stat.  5  it  6  Vict, 
c.  32. 

00  stat.  42  k  43  Vict.  c.  78, 
s.  5  ;  11.  S.  C.  1883,  Onl.  LXL 
r.  9.  All  ollicial  search  for  sucli 
deeds  may  now  be  tlirected  to  lie 
made,  and  a  ceititicate  of  tlie 
result  obtuini'd  :  Old.  L.XI.  r.  23  ; 
see  Wins.  Conv.  Stat.  273,  274. 


Search  in 
Mitldlesex 
and  Y'ork 
registries. 


Search  fur 
tines,  reco- 
veries, and 
disentailinii 
deeds. 
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Deeds 

acknowledged 
by  married 
women  before 
the  year  1883. 


Search  for 
writs  and 
orders  affect- 
ing land,  antl 
Us  'pendens. 


Search  for 
life  annuities. 


Search  for 

land 

charges. 


Search  in 
Court  Rolls. 


Conveyances  executed  by  married  women  under  the 
provisions  of  the  Fines  and  Recoveries  Act  before  the 
3'ear  1883  can  also  be  discovered  by  a  search  in  the 
index  of  the  certificates  of  the  acknowledgment  of  such 
deeds  (/),  which  is  now  kept  at  the  same  Central  Office  (//). 
So  we  have  seen  that  search  is  always  made  in  the 
register  of  writs  and  orders  affecting  land,  in  order  to 
discover  if  the  land  has  been  taken  in  execution  (h) ; 
also  for  registered  pending  actions,  by  which  the 
purchaser  or  mortgagee  would  be  bound  (0.  It  is 
also  usual  to  search  the  register  of  life  annuities  granted 
(otherwise  than  by  marriage  settlement  or  will)  after 
the  25th  of  April,  1855  {j).  But  we  have  seen  (A)  that 
since  the  commencement  of  the  Land  Charges  Act, 
1900,  it  is  no  longer  necessary  to  search  for  judgments, 
Crown  debts,  or  Crown  process  of  execution.  On  a 
sale  or  mortgage  of  agricultural  land,  it  is  desirable 
to  search  for  land  charges  affecting  the  same  and 
registered  under  the  Land  Charges  Act  of  1888  (J) ; 
and  also  for  land  improvement  charges  not  so  regis- 
tered {m).     On  the  sale  or  mortgage  of  copyholds,  the 


(/)  Seeaw^e,  p.  304  and  n.  (c)  ; 
Wms.  Conv.  Stat.  281—285. 

(gr)  An  official  search  for  such 
conveyances  may  be  directed  to 
be  made,  and  a  certificate  of  the 
result  obtained ;  see  stat.  45  & 
46  Vict.  c.  39,  ss.  2,  7  ;  K.  S.  C. 
1883,  Ord.  LXI.  r.  23  :  Wms. 
Conv.  Stat.  262,  263,  268,  270, 
273,  281—285,  477—479,  483, 
486,  490,  491. 

(Ii)  Ante,  ]ip.  267,  287. 

{i)  Jntc,  p.  286. 

(j)  Avtc,\^A\^.  Life  annuities, 
vhich  may  have  been  charged 
on  the  land  for  monej'  or  money's 
worth  prior  to  the  10th  of 
August,  1854,  may  generally  be 
discovered  by  a  search  amongst 
the  memorials  of  such  annuities  ; 
see  ante,  p.  419,  n.  (?;).  The  lands 
charged,  however,  are  not  neces- 
sarily mentioned  in  the  memorial. 


This  search  must  now  be  made 
in  the  Central  Office  ;  but  at  the 
present  time  it  can  rarel}''  be 
necessary. 

(A)  Ante,  p.  287. 

(I)  See  ante,  p.  419. 

{vi)  Ante,  p.  124  ;  as  to  these 
searches,  see  Elphiustone  and 
Clark  on  Searches,  109  sq.  ;  1 
AVms.  Y.  &  P.  519—523.  By 
stat.  55  &  56  A'ict.  c.  57,  s.  13, 
premises  within  an  iirban  sai:i- 
tary  district  may  be  charged 
with  private  street  improvement 
expenses,  and  the  urban  authorit}' 
is  to  keep  a  register  of  such 
charges.  And  these  provisions 
may  apply  to  a  rural  district,  if 
so  directed  by  the  Local  Govern- 
ment Board .  As  to  such  charges, 
see  Stock  v.  3Icakin,  1900,  1  Ch. 
6S3. 
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Court  Rolls  are  always  searched  (n).  By  inspection  of 
the  Index  Map  at  the  office  of  Land  Eegistry  it  may  be 
ascertained  whether  the  title  to  any  particular  piece  of 
land  has  been  registered  under  the  Land  Transfer  Acts, 
1875  and  1897  (.(>) ;  and  this  search,  together  with  a 
search  in  the  list  of  pending  applications,  should  cer- 
tainly be  made  on  the  sale  or  mortgage  of  any  land 
asserted  not  to  have  been  registered  but  situate  in  a 
district  where  registration  is  compulsory  (;)),  Lastly, 
the  bankruptcy  of  any  vendor  or  mortgagor,  or  his  in- 
solvency prior  to  the  Bankruptcy  Act,  1861  (q),  may  be 
discovered  by  a  search  in  the  records  of  the  Bankrupt 
or  Insolvent  Courts;  it  is  the  duty  of  the  purchaser's 
or  mortgagee's  solicitor  to  make  such  search,  if  he  has 
any  reason  to  believe  that  the  vendor  or  mortgagor  is  or 
has  been  in  embarrassed  circumstances  (r)  ;  and  it  is 
advisable  to  make  this  search  on  every  purchase  or 
mortgage  (.s).  Similarly,  search  should  also  be  made 
for  any  deed  of  arrangement,  which  ma}^  affect  the 
land(0.  Searches  are  usually  confined  to  the  period 
wdiich  has  elapsed  from  the  last  purchase  deed, — the 
search  presumed  to  have  been  made  on  behalf  of 
the  former  purchaser  being  generally  relied  on  as  a 
sufficient  guarantee  against  latent  incumbrances  prior 
to  that  time  (»)• 


Search  for 
registration 
of  title. 


Search  for 
bankruptcy 
or  insolvency : 


and  for  deeds 
of  arrange- 
ment. 


Practice  as 
to  searches. 


(?i)  Klpliinstone  and  Clark  on 
Searches,  IGl  ;  1  Dart,  V.  &  V. 
454,  497,  .'jthed.  ;  523,  566,  6tli  ed. 

(o)  Stats.  38  &  39  Vict.  c.  87 ; 
60  k.  61  Vict.  c.  65  ;  Land  Trans- 
fer Rules,  1903,  Nos.  12,  14. 

(p)  Jt7ite,  ]>]).  207,  208. 

(q)  Ante,  pp.  271,  272. 

(»•)  Cooper  V.  Stc2>fie)ison,  16 
Jur.  424,  21  L.  J.  Q.  U.  292. 

(s)  See  ]  Wms.  V.  &  P. 
524—528. 

(t)  Avir,  p.  272  ;  see  1  Wins. 
V.  &  V.  521— 528. 

(ft)  Williaius  on  IJcal  Property, 
537,  l.st  ed.  ;  465,  13th  ed.  ; 
Elphinstone      and      Clark       on 


Searches,  50,  148,  149 ;  .sec  1 
Wins,  V.  &  P.  530.  As  we  have 
seen  {ante,  p.  287,  n.  {t) ),  in 
the  case  of  matters,  whereof 
entries  are  required  or  allowed 
liy  statute  to  he  made  in  the 
Central  OHice,  or  whieh  may  ho 
entered  in  tiio  rej^isters  estab- 
lished by  the  Land  Cliaifjes  Act 
of  1883,  oHieial  soarehes  may  be 
made,  and  a  certilieato  of  the 
result  obtaiiieil.  And  it  is 
eiiiieted  that  siii'h  a  certilieate 
sIimI!  he  conelusive  in  favour  of 
a  puirliaser.  See  1  Wllls.^^  .t  P. 
533—536. 
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Payment  of 
purchase  or 
mortgage 
money  on 
conveyance. 


Payment  to 
vendor's  or 
mortgagors 
solicitor. 


Payment  to 

trustees. 


The  bulk  of  the  purchase  money  is  never  paid,  on  a 
sale  of  land  (y),  nor  is  mortgage  money  usually  advanced, 
until  the  title  has  been  investigated  in  the  manner 
described  (?r),  and  the  necessary  searches  made.  But  if 
all  these  enquiries  have  been  satisfactorily  prosecuted, 
the  transaction  is  then  completed  by  conveyance  of 
the  land  on  the  one  hand,  and  payment  of  the  con- 
sideration money  on  the  other  (.r).  As  a  rule,  a  person 
bound  to  pay  money  to  another  will  not  be  discharged 
from  his  liability  by  payment  to  the  other's  solicitor, 
unless  the  solicitor  be  expressly  authorized  to  receive 
the  money  (^).  But  by  the  Conveyancing  Act  of  1881  (a), 
where  a  solicitor  produces  a  deed  having  in  the  body 
thereof  or  indorsed  thereon  a  receipt  for  consideration 
money  or  other  consideration,  the  deed  being  executed 
or  the  indorsed  receipt  being  signed  by  the  person 
entitled  to  give  a  receipt  for  that  consideration,  the  deed 
shall  be  sufficient  authority  to  the  person  liable  to  pay  or 
give  the  same  for  his  paying  or  giving  the  same  to  the 
solicitor,  without  the  solicitor  producing  any  other 
authority  in  that  behalf.  Formerly  it  was  a  rule  of  equity, 
that  any  person  paying  money  or  assigning  other  personal 
estate  to  a  trustee  thereof  was  bound  to  see  that  the  same 
w^as  duly  applied  pursuant  to  the  trust,  unless  exempted 
from  that  obligation  by  the  intention  of  the  author  of 
the  trusts ;  which  intention  might  be  either  expressly 


(r)  On  all  sales  by  auction  and 
many  private  sales,  a  deposit  of 
•a  certain  percentage  of  tlie  pur- 
chase money  is  made,  on  entering 
into  the  contract,  as  a  guarantee 
for  its  due  perfoi-mauce ;  see 
Howe  V.  Smith,  27  Ch.  D.  89. 

(iv)  Ante,  p.  574. 

(a;)  See  1  Wms.  Y.  &  P. 
505  yq. ,  648  sq. 

(z)  See  Wilkinson  v.  Candlish, 
5  Ex.  91  ;  Vincii  v.  Chaplin,  2 
Be  G.  k.  J.  468,  477,  481  :  Boirr- 
■dillon  V.  Roche,  27  L.  J.  N.  S. 
€li.   681 ;     Withington   v.    'Tate, 


L.    R.     4    Ch.     288;    Ex   parte 
Svinhanks,  11  Ch.  D.  525. 

(a)  Stat.  44  &  45  Viet.  c.  41, 
s.  56  ;  see  King  v.  Smith,  1900, 
2  Ch.  425.  Stat.  56  &  57  Vict. 
c.  53,  s.  17,  replacing  51  &  52 
Vict.  c.  59,  s.  2  (which  altered 
the  law  as  laid  down  in  Ee 
Bellamy  and  Metropolitan  Board 
of  Works,  24  Ch.  D.  387),  now 
enables  trustees  so  to  authorize 
tlieir  solicitor  to  receive  money 
due  to  them  ;  see  Re  Hctling  and 
Mertons  contract,  1893,  3  Ch.  269. 


OF    TITLE. 


591 


declared  or  implied  from  the  nature  of  the  trusts  (/>). 

But  it  is  now  enacted  (c)  that  the  receipt  in  writing  Trustee's 

of  any  trustee   for   any  money,   securities    or   other  ^'^°^>P*^  ^^^'    . 

''  J  J  ^  mo7teij,  seciiri- 

personal  property  or  effects  paj'able,  transferable  or  ties  and  other 

deliverable  to  him  under  any  trust  or  power  shall  be  a  we'X^'now'a 

sufficient  discharge  for  the  same,  and  shall  effectually  good  dis- 

clia,rf^6 

exonerate  the  person  paynig,  transferrmg  or  delivering         '^  ' 
the   same   from  seeing  to  the  application    or   being 
answerable  for  any  loss  or  misapplication  thereof. 


Not  only  is  proof  of  title  required  in  modern  dealings 
with  land  {d),  but  a  guarantee  of  indemnity,  in  case  the        M  .     /S 

title  should  afterwards  prove  defective,  is  also  taken.         • 

This  guarantee,  however,  does  not  follow  the  form  of  ' 

the  old  warranty,  which  bound  the  warrantor  to  give 

lands  of  equal  value  in  default  of  maintaining  his  title  {e) ; 

but  it  is  contained  in  certain  covenants  for  title,  as  they   Covenants 

are  termed,  given  by  the  party  conveying  the  land  ;  for    *^^  ^ 

breach  of  which  covenants  the  remedy  is  an  action  for 

damages  (/).     Unlike  the  simple  clause  of  warranty  in 

ancient  days,  modern  covenants  for  title  were  live  and 

are  now  four  in  number.     The  first  covenant  was,  that 

the  vendor  is  seised  in  fee  simple  ;  the  next,  that  he  has 


(i)  See  Sug.  V.  &  P.  &■>'  sq.  ; 
Lewin  on  Trusts,  ;{94  sq. ,  6tli  ed.  ; 
527  sq.,  lltli  ed.  It  was  conse- 
quently the  ])ractice  to  insert  in 
all  instruments  creatiiif^  a  trust 
a  clause,  called  the  receipt  clause, 
declaring  that  the  receijit  of  the 
trustees  sliould  discharge  any  per- 
son jiaying  money  to  tiiem  from 
the  obligation  so  imposed.  This 
])ractice  was  discontinued  after 
tlie  passing  of  Lord  Cranworth's 
Act ;  see  next  note  ;  Davidson, 
Prec.  Conv.  Vol.  III.  Pt.  Lp.  226, 
Pt.  II.  J).  719,  n.,  3rded. 

(c)  Stat.  i>6  k  57  Vict.  c.  53, 
s.  20,  rei)laciiig  44  &  45  Vict.  c.  41, 
s.  36,  and  applying  to  trusts 
creatdl  eitiier  liefori;  or  after  tiie 
cominencenn^nt  of  the  .\ct.  Also 
by  Stat.  22  k  23  Vict,  c.35,  s.  23, 
tlie  receipt  of  a  trustee  for  any 


purchase  or  mortgage  moneg  pay- 
able to  him  is  a  good  discharge, 
unless  a  contrary  intention  be 
expressly  declared  by  the  instru- 
ment creating  the  trusts.  Lord 
Cranworth's  Act,  stat.  23  k  24 
Vict.  c.  145,  s.  29,  provided  that 
trustees'  receipts  should  be  good 
discharges  for  any  'money  Jiay- 
al)le  to  them  :  but  this  provision 
applied  only  in  the  case  of 
instruments  executed  after  the 
Act,  and  was  repealed  by  stat. 
44  k  45  Vict.  c.  41,  s.  71. 

{d)  Ant>',  p.  574. 

(c)  Ante,  p.  573. 

(/)  Sug.  y.  k  P.  610  sq.  ; 
Jenkins  v.  Jones,  9  Q.  15.  D.  128  ; 
JJurid  V.  Snhin,  1893,  1  Ch.  523  ; 
Page  v.  MiiHand  J!i/.  Co.,  1S94,  1 
Ch.  11.  See  Wms.  V.  k  P.  i. 
375  sq.,  ii.  1029  sq. 
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Covenants 
for  title  by  a 
vendor. 


good  right  to  convey  the  lands  ;  the  third,  that  they 
shall  be  quietly  enjoyed  ;  the  fourth,  that  they  are  free 
from  incumbrances ;  and  the  last,  that  the  vendor 
and  his  heirs  will  make  any  further  assurance  for  tlie 
conveyance  of  the  premises  which  may  reasonably 
be  required.  But  during  the  second  quarter  of 
the  last  century,  the  first  covenant  went  out  of  use, 
the  second  being  evidently  quite  sufficient  with- 
out it.  Covenants  for  title  vary  in  comprehensive- 
ness, according  to  the  circumstances  of  the  case.  A 
vendor  is  not  bound  to  give  absolute  covenants  for  the 
title  to  the  lands  he  sells  (r/),  but  is  entitled  to  limit  his 
responsibility  to  the  acts  of  those  who  have  been  in 
possession  since  the  last  sale  of  the  estate  ;  so  that  if 
the  land  should  have  been  purchased  by  his  father,  and 
so  have  descended  to  the  vendor,  or  have  been  left  to 
him  by  his  father's  will,  the  covenants  will  extend  only 
to  the  acts  of  his  father  and  himself  (li)  :  but  if  the 
vendor  should  himself  have  purchased  the  lands,  he 
will  covenant  only  as  to  his  own  acts  (i),  and  the  pur- 
chaser must  ascertain  by  an  examination  of  the  previous 
title,  that  the  vendor  purchased  what  he  might  properly 
re-sell.  A  mortgagor,  on  the  other  hand,  always  gives 
absolute  covenants  for  title;  for  those  who  lend  money 
are  accustomed  to  require  every  possible  security  for 
Covenants  by  its  repayment.  "When  a  sale  is  made  by  trustees,  who 
have  no  beneficial  interest  in  the  property  themselves, 
they  merely  covenant  that  they  have  respectively  done 
no  act  to  encumber  the  premises.  If  the  money  is  to 
be  paid  over  to  A.  or  B.  or  any  persons  in  fixed 
amounts,  the  persons  who  take  the  money  are  expected, 
in  the  absence  of  stipulation  to  the  contrary,  to 
covenant  for  the  title  (A)  ;  though  they  are  not  strictly 
bound  to  do  so. 


Covenants  for 
title  by  a 
mortsragor. 


trustees. 


(g)  Church  v.  Broivn,  15  Yes. 
263,  10  R.  R.  74. 

[h)  Sug.  Y.  &  P.  574  ;  1  Wins. 
Y.  &  P.  575,  576,  585. 


{i)  See  next  chapter  and 
Appendix  (A). 

(Jc)  Sug.  Y.  &  P.  574.  See  1 
Wms.  Y.  &  P.  580. 
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If  tlie  money  belongs  to  infants  or  other  persons 
who  cannot  covenant,  or  is  to  be  appHed  in  payment 
of  debts  or  for  any  similar  purpose,  the  purchaser  must 
rely  for  the  security  of  the  title  solely  on  the  accuracy 
of  his  own  investigation  (1). 

On  a  conveyance  of  freeholds,  the  covenants  for  title 
are  always  included  in  the  deed  of  conveyance  :  but  on 
the  sale  or  mortgage  of  copyhold  lands  these  covenants 
are  usually  contained  in  a  deed  of  covenant  to 
surrender,  by  which  the  surrender  itself  is  imme- 
diately preceded  (m),  the  whole  being  regarded  as  one 
transaction  (n).  It  is  no  longer  usual,  however,  to  insert 
in  such  deeds  express  covenants  for  title  at  length  ;  the 
present  practice  is  by  the  use  of  the  proper  statutory 
expressions  to  incorporate  in  deeds  of  conveyance  the 
covenants  for  title  contained  in  the  Conveyancing  Act 
of  1881  {(>).  By  virtue  of  this  Act  the  following  cove- 
nants are  implied,  upon  conveyances  {p)  made  after 
the  year  1881,  with  the  person  or  persons  to  whom 
the  conveyance  is  made  (q)  in  the  following  (amongst 
other  (r) )  cases  : — 

(1)  I/t  a  convey  a  nee  for  valuable  consideration,  other  than  a  mortgage, 

(I)  Ibid.  n.  {m) ),  hut  does  not  include  any 

{m)  Ante,    p.     551.       By    the  other  customary  assurance,  or  a 

Stamp  Act,    1891,   stat.  54  &   55  demise  by  way  of  lease  at  a  rent. 

Vict.  c.    39,   replacing  33    &    34  (q)  Tiie  Act  annexes  the  bene- 

Vict.  c.  97,  such  a  deed  of  cove-  fit  of  tlie  covenants  so  implied  to 

nant  is  now  chargeil  with  a  duty  the    estate   of  tiie   iini)lied   cove- 

of  10s.  ;    and   if   tlie  ml  valorem  nantee,  and  makes  them  (uiforce- 

duty  on  the  sale  or  niortga<;e  is  al)le  by   every   person,   in  whom 

less  than  that  sunj,  tlien  a  duty  the  whole  or  part  of  that  estate 

of  equal  amount  only  is  payable.  may  be  vested  ;  sect.  7.  sub-s.  6. 

()i)  lliddell  V.  lliddell,  7  Sim.  Tlie  covenants  so  implied  may  be 

529.  varied  or  extended  bv  deed  ;  sect. 

(o)  Stat.   44   &  45  Vict.  c.  41,  7,  sub-s.  7. 

s.  7  ;  see  also  sects.  59  (sub-s.  2),  {r)  The  other  cases  are  these  : — 

60  (sub-s.  2),  64  ;  1  Wms.  V.  &  P.  (1)    fVhcre  in  a  conveyance  it  is 

581  nq.  expressed  that   by  direction  of  a 

{p)  I5y  sect.   7,   sul)-s.    5,   con-  person  e.vpressed  to  direct  as  bene- 

veyaiice  in  tiiis  section  includes  fcial  owner   another  person  con- 

a   deed    conferring  the   right    to  veys,    tlie    same    covenants    are 

admittance  to    copyliold   or   cus-  implied  on  the  part  of  tiie  person 

toniary  land  (such  as  a  covenant  giving    tlie    direction     as    if    lie 

to    surrender    the    same  ;    ante,  conveyed  and  were  expressed  to 

W.R.P.  38 
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the  four  usual  covenants  for  title  (.v)  Inj  u^jH-r.stin  irjni  coarrijn  and  is 
expressed  to  eonrey  as  howjirial  ow'ier,  limited  to  the  acts  of  the 
person  who  so  conveys,  and  of  any  one  throuj^h  whom  he  derives  title 
otherwise  than  Vjy  purchase  for  value,  not  including  a  conveyance  in 
consideration  of  marriage  (t)  : 

(2)  In  a  conveijance  of  leasehold  jn'operty  for  raluahle  consideration, 
other  thati  a  Mortr/affe,  the  same  covenants  by  a  person  ivho  conveyx 
and  is  expressed  to  eonrey  as  henejicial  owner  as  are  implied  in 
case  (!)(?/);  and  a  further  covenant  (similarly  limited)  that  the 
lease  is  valid,  that  the  rent  has  been  paid,  and  that  the  covenants 
have  been  performed  (x)  : 

(3)  In  a  conreyance  hy  vyi y  of  mortgage,  absolute  covenants  for 
title  hy  a  person  ivho  conrrys  and  is  expressed  to  convey  as  beneficial 
owner  (y)  : 

(4)  In  a  conveyance  hy  loay  of  mortgage  of  leasehold  property,  the 
same  covenants  hy  a,  person  who  conreys  and  is  expressed  to  convey  as 
heneficial  owner  as  are  imjilied  in  case  (3)  {z)^  and,  in  addition,  an 
absolute  covenant  for  validity  of  the  lease  creating  the  terna  for 
whicli  tTie^larrcnsTTeldTand  for  indemnity~agamst  Uie  rent  and 
covenants  of  the  lease,  so  long  sis' any  money  remams  on  the  security 
oflTie'cStTveyance  [a)  : 

(5)  l7i  a  conveyance  hy  icny  if  settlement,  a  covenant  for  further 
assurance  Inj  a  j^erson  who  conveys  and  is  expressed  to  convey  as 
settlor  limited  to  himself,  and  every  person  deriving  title  under  him, 
subsequently  to  that  conveyance  (h)  : 

(6)  In  any  conveyance,  a  covenant  against  incumbrances  hy  every 
2)erson  toho  conveys  and  is  expressed  to  convey  as  trustee  or  mortgagee, 
or  as persoiud  representative  of  a  deceased  person,  or  as  committee  of 
a  lunatic  so  found  hy  inquisition,  or  under  an  order  of  the  Court, 
■which  covenant  is  to  be  deemed  to  extend  to  every  such  person's  own 
acts  only  (/■). 

By  these  means  suitable  covenants  for  title  mvij  be 
incorporated  in  a  deed  of  conveyance  of  freeholds  or 
leaseholds  upon  a  sale,  mortgage  or  settlement,  or 

convey     as     beneficial     owner  ;  the   covenants    implied    on    the 

sect.  7,   sub-s.    2.     (2)    Where  a  part  of  the  wife  ;  sect.  7,  sub-s.  3. 

vnfe  conveys  and  is  expressed  to  8ee  Wms.  Conv.  Stat.  87 — 91. 

convey  as    heneficial    owner    and  (s)  Ante,  p.  591. 

the  husband  also  conveys  and   is  {t)   Sect.  7,  sub-s.  1  (A). 

expressed  to   convey   as  beneficial  («)  An    assignment    of    lease- 

otvner,    besides     the     covenants  holds  is  included  in  case  (1)  ;  see 

implied    by    the    use    of    these  sect.  2. 

expressions   as  above,    tiiere   are  (x)  Sect.  7,  sub-s,  1  (B). 

implied   the   same   covenants   as  (y)  Sect.  7,  sub-s.  1  (C). 

if    the   wife  conveyed   and   were  (z)  A  mortgage  of  leaseholds  is 

exin-essed  to  convey  by  direction  included  in  case  (^3)  ;  see  sect.  2. 

of    the    husband    as     beneficial  (a)  Sect.  7,  sub-s.  1  (D). 

owner  and  also  covenants  by  the  (b)  Sect.  7,  sub-s.  1  (E). 

husband   in   the   same   terms  as  (c)    Sect.  7,  sub-s.  1  (F). 
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in  a  deed  of  covenant  to  surrender  copyholds.  But 
to  accomplish  this  the  exact  expressions  employed  in 
the  Act  must  be  used  ;  otherwise  no  covenant  will  be 
implied  (f^.  The  use  of  statutory  covenants  for  title 
will  be  illustrated  in  the  next  chapter. 

Formerly  some  words  used  in  conveyancing  in  them-  Words 
selves  implied  a  guarantee  of  good  title.    Thus  we  have  iJ^Ipfyl,;^  a 
seen  (e)  that  the  word  f/ive  implied  a  personal  warranty;  guarantee  of 
and  the  word  f/mnt  was  supposed  by  some  to  imply  a   ^. . 
warranty,   unless  followed  by   an   express  covenant,    ^,'^.„^,^ 
imposing  on  the  grantor  a  less  liability  (/').     At  com-   E-rchaiuie. 
mon  law  too,  an  exchange  and  a  partition    between  Purtuion. 
coparceners  implied  a  mutual  right  of  re-entry,  on  the 
eviction  of  either  of  the  parties  from  the  lands  exchanged 
or  partitioned  (g).     And,  by  the  former  Eegistry  Acts   ^rant,  bar- 
for  Yorkshire,  the  words  grant,  hargain  and  sell,  in  a  fu  bargain    ' 
deed  of  hargain  and  sale  of  an  estate  in  fee  simple,  :i"'l«al(;of 
inrolled  in  the  Eegistry  Office,  implied  covenants  for  Yorkshire, 
the  quiet  enjoyment  of  the  lands  against  the  bargainor, 
his  heirs  and  assigns,  and  all  claiming  under  him,  and 
also  for  further  assurance  thereof  by  the  same  parties, 
unless  restrained  by  express  words  {h).  The  word  grant, 
by  virtue  of  some  other  Acts  of  Parliament,  also  implies 
covenants  for  the  title  (?).     But  the  Real  Property  Act,  Real  Projieriy 
1845,  now  provides  that  an  exchange  or  a  partition  of  '     ' 
any  tenements  or  hereditaments  made  by  deed  shall  not 
imply  any  condition  in  law ;  and  that  the  word  give 
or  the  word  grant  in  a  deed  shall  not  imply  any  covenant 
in  law  in  respect  of  any  tenements  or  hereditaments 
except  so  far  as  the  word  give  or  the  woxA.  grant  may  by 
force  of  any  Act  of  Parliament  imply  a  covenant  (A;). 

{d)   Sect.  7,  sub-s.  4.  {I)  As  in  conveyanees    bji  coni- 

(c)  Ante,  J).  573.  jianies  under  tliu  L:inil.s    Clauses 

(/)   Sec  Co.  Litt.  384  a,  n.  (1).  Consolidation  Aet,    LS45,  stat.   8 

{g)   Bustard's     case,      4     Rep.  k,  9  Viet.  c.   18,    s.   132  ;    and  in 

121a.  eonveyanees  to  the  Governors  of 

(/()  Stat.  6  Anne,  c.  62  (c.  35 in  (Jueeu  Anne's   Bount}',  stat.  1   & 

Kullhead),  .ss.  30,  34  ;  8  Geo.  II.  2  Vict.  c.  20,  s.  22. 

v.  6,  3.  35.  (/.-)  Stat.  8   &  9    Viet.    c.    106, 
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The  mere  conveyance  of  a  freehold  estate,  therefore, 
Covenant  does  not  now  imply  any  covenant  for  title  {I).  But  if  a 
lease  "^  "^  ^^^  grant  a  lease  of  land  for  a  term  of  years,  using  the 
word  demise  or  equivalent  expressions,  there  will  be 
implied  on  his  part  a  covenant  for  quiet  enjoyment  of 
the  land  according  to  the  lease  so  long  as  the  lessor  or 
any  one  deriving  title  from  him  shall  have  any  estate 
in  the  land(w).  So  that  if  the  lessor's  estate  should 
come  to  an  end  during  the  term,  without  any  act  or 
default  of  his  own,  as  by  the  death  of  a  tenant  for  life, 
the  lessee  would  be  without  remedy  upon  such  an  implied 
covenant  (n).  Though  if  the  lessor  had  no  estate  at  all 
in  the  land  comprised  in  the  lease,  which  took  effect 
merely  by  estoppel  (o),  the  lessee  might  then  sue  on  the 
implied  covenant  in  case  of  his  eviction  or  failure  to 
enter  (j>).  If,  however,  the  lease  should  contain  an 
express  covenant  by  the  lessor  for  quiet  enjoyment, 
limited  to  his  own  acts  only,  such  express  covenant, 
showing  clearly  what  is  intended,  will  nullify  the  cove- 
nant, which  would  otherwise  be  implied  in  law  from  the 
word  demise  or  other  words  of  lease  {q) .  As  has  been 
before  mentioned  (?•),  a  covenant  so  limited  is  all  that  an 
intending  lessee  can  require  to  be  inserted  in  a  lease, 
without  special  stipulation.  This  covenant  must  still 
be  set  out  at  length,  as  no  covenants  for  title  are  implied 
by  the  Conveyancing  Act  in  a  demise  at  a  rent,  even 
though  the  statutory  expressions  be  used(s). 

s.  4,  repealing  7  &  8  V^ict.  c.  7t),  (?i)  Adams  v.   Gibneij,  6  Bing. 

s,  6.     The  writer  is  not  aware  of  650  ;  Baynes  v.  Lloyd,  ubi  aup. 

any  Act  of  Parliament  by  force  (o)  Ante,  p.  495. 

of  which   the  word  give  implies  {p)  Holder  v.  Taylor,  Hob.  12; 

a  covenant.  Style  v.  Hearing,  Cro.  Jac.  73. 

(Z)   See  Co.  Litt.  384  a,  n.  (1)  ;  [q)  Noke^s  case,   4    Rep.  80   b. 

1  Wms.  V.  &  P.  576,  577.  As  to  the  effect  of  such  a  covenant, 

[m)  Spencer's  case,  5  Rep.  17  a;  see  Clayton  v.  Leech,   41  Ch.  D. 

Shepp.   Touch.     160,    165,    178  ;  103,  107  ;  Kelly  v.  Rogers,  1892, 

Bac.  Abr.  Covenant  (B) ;   Mostyn  1  Q.    B.  910  ;  Cohen  v.   Tannar, 

\.  The  West  Mostyn  Coal  d  Iron  1900,    2    Q.    B.    609;    2    Wms. 

Co.,  1  C.  P.  D.  145  :  see  Baynes  V.  &  P.  1036—1042. 

V.    Lloyd,    1895,    2   Q.    B.    610;  {r)  Ante,  \^.  i^7,\\.  [1). 

Jones  V.  Lavington,  1903,  1  K.  B.  (s)  Ante,  p.  593,  n.  {p). 
253. 
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PART  VI. 

OF  THE  PRESENT  FORM  OF  A  CONVEYANCE. 


The  reader  is  now  in  a  position  to  understand  all  the 
clauses  usual  in  an  ordinary  deed  of  conveyance  upon 
sale.  Since  the  commencement  of  the  Conveyancing 
Act  of  1881  {((),  the  usual  form  of  such  a  deed  has 
undergone  a  great  change,  several  clauses,  which  were 
previously  inserted  at  length,  being  now  omitted  in 
reliance  on  provisions  of  that  Act.  But  it  is  impossible 
to  understand  the  changes  in  practice,  which  the  Act  has 
caused,  without  some  acquaintance  with  the  kind  of  deed 
previously  in  use.  We  will  therefore  begin  by  considering 
the  form  of  the  conveyance  requisite  before  the  year 
1882  to  complete  a  simple  transaction  of  sale  of  a  piece 
of  land  by  a  vendor,  who  purchased  it  himself  (/>),  and 
is  entitled  thereto  for  an  unincumbered  estate  in  fee 
simple.  For  convenience  of  examination  each  clause 
is  printed  in  a  separate  paragraph. 

THIS  INDENTUlUi  (r)  made  the  31st  day  of  December,  1881  Date. 

Between  A.  1'..  of  Cheapside  iu  the  city  of  Loudon  esquire  of  the    parties, 
one  part  audC.  D.of  Lincoln's  Inn  iu  the  count}' of  Middlesex  esijuire 
of  the  other  part 

Wheueas  the  said  A.  B.  has  agreed  with  the  said  C.  D.  for  the  sale    Kecital. 
to  him  of  the  fee  simple  in  possession  free  from  incumbrances  of  the 
hereditaments  hereinafter  expressed  to  be  hereby  granted 

Now  THIS  iNDENTUUE  WITNESSETH  that  in  pui-suaucc  of  the  said    'iVstatum. 
agreement  and  in  consideration  (rZ)  of  the  sum  of  ouethousanil  pounds    ( Y)„gij(;rntion. 
upon  the  execution  of  these  presents  paid  by  the  sai<l  (\  D.  to  the  said 

(«)  Stat.    44  k  4r)  Vict.  c.   41,  (/;)  J  tile,  )>.  :>92. 

which    conimciicfd     iinnn'diatcly  (c)  Ante,  p.  15'J. 

after  the  31st  Dec,  1881.  (</)  Ante,  p.  203. 
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Receipt. 

Operative 
words. 

Parcels. 

General 
words. 


Estate  clause. 

Habendum. 

To  the  use 
of  the 
purchaser. 

In  fee  simple. 

Covenants 
for  title  : 
1 .  For  right 
to  convey. 


2.  For  quiet 
enjoyment. 


3.   Free  from 
incum- 
brances. 


•t.  For  further 
assurance. 


A.  B.  (the  receipt  of  which  sum  the  said  A.  B.  doth  hereby  ackno.v- 
ledge)  the  said  A.  B.  doth  hereby  grant  (e)  unto  the  said  C.  D.  and 
his  heirs 

All  that  messuage  or  tenement  [i/isert  desc7-ij)fio)i  of  thej^roj^'i't;/] 

Together  with  all  buildings  fixtures  lights  commons  fences  ways 
waters  watercourses  easements  and  appurtenances  whatsoever  to  the 
said  hereditaments  or  any  of  them  appertaining  or  with]  the  same  or 
any  of  them  now  or  heretofore  enjoyed  or  reputed;  as  part  thereof  or 
ap[)urtenant  thereto  (/") 

And  all  the  estate  right  title  interest  claim  and  demand  of 
the  said  A.  B.  in  to  and  upon  the  said  premises 

To  HAVE  AND  TO  HOLD  the  Said  premises  hereinbefore  expressed 
to  be  hereby  granted  xjnto  and  to  the  use  (g)  of  the  said  C.  D.  his 
heirs  and  assigns  for  ever  (/<) 

And  the  said  A.  B.  doth  hereby  for  himself  his  heirs  executors 
and  administrators  covenant  with  the  said  C.  D.  his  heirs  and 
assigns  (/) 

That  notwithstanding  anything  by  him  the  said  A.  B.  (k)  done 
omitted  or  knowingly  suffered  he  now  hath  power  to  grant  the  said 
premises  hereinbefore  expressed  to  be  hereby  granted  to  the  use  of 
the  said  C.  D.  his  heirs  and  assigns 

And  that  the  same  premises  shall  at  all  times  remain  and  be  to 
the  use  of  the  said  C.  D.  his  heirs  and  assigns  and  be  quietly  entered 
into  and  upon  and  held  and  enjoyed  and  the  rents  and  profits  thereof 
received  by  him  and  them  accordingly  without  any  interruption  or 
disturbance  by  the  said  A.  B.  or  any  person  claiming  through  or  in 
trust  for  him 

And  that  (1)  free  and  discharged  from  or  otherwise  by  him  the 
said  A.  B.  his  heirs  executors  or  administrators  sufficiently  indemnified 
against  all  estates  incumbrances  claims  and  demands  created  occa- 
sioned or  made  by  him  or  any  person  claiming  through  or  in  trust 
for  him. 

And  Further  that  he  and  every  person  having  or  claiming  any 
estate  or  interest  in  the  said  premises  through  or  in  trust  for  him  will 
at  all  times  at  the  cost  of  the  person  or  persons  requiring  the  same 
execute  and  do  every  such  assurance  and  thing  for  the  further  or  more 
perfectly  assuring  all  or  am'  of  the  said  premises  to  the  use  of  the  said 
C.  D.  his  heirs  and  assigns  as  by  him  or  them  shall  be  reasonably 
required. 

In  witness  whereof  the  said  parties  to  these  presents  have  hereunta 
set  their  bauds  and  seals  the  day  and  year  first  above  written. 


(e)  Ante,  i>p.  201,  209. 

(/■)  Ante,  p.  416. 

{g)  Ante,  p.  203. 

(/()  Ante,  pp.  145—147,  202. 
As   to   omitting   any  declaration 
to  bar  dower,  see  p.  319. 


(i)  Ante,  p.  591. 

(^■)  A.  B.  covenants  against 
his  own  acts  only.     Ante,  p.  592. 

(?)  The  word  that  is  here  a 
pronoun. 
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To  the  foot  of  the  deed  are  appended  the  seals  and  Two  witnesses 
signatures   of  the  parties  (/?0;    a-iit^   on   the  back   is  '^^^^^^  ^• 
indorsed  an  attestation  by  the  witnesses,  of  whom  it  is 
very  desirable  that  there  should  be  two,  though  the  deed 
would  not  be  void  even  without  any(»).     And  before 
1882  it  was  the  practice  also  to  indorse  on  the  l)ack  of 
the  deed  a  further  receipt  for  the  purchase-money  (o). 
On  the  face  of  the  deed  are  impressed  the   proper  stamps, 
stamps  ( jj) .     And  if  the  land  conveyed  should  be  situate 
in  Middlesex  or  Yorkshire,  a  memorandum  of  the  exact  indorsement 
time  of  registration  of  a  memorial  of  the  conveyance  (q)  j^™  ^f 
is  indorsed  thereon,  with  the  proper  reference  to  the  legistration. 


(;/i)  AiUc,  l^.  154.  Atk.  478  ;  3  Atk.  112;  2  Sand. 

(n)  2  Black.  Comm.  307,  378.  Uses,  305,  n.  A.  (118,  n.,  5th  ed.); 

(o)  Tliis    practice    is   of    com-  3  Prest.  Abst.  15. 
paratively   modern    date.     See  2 

(p)  Unstamped  or  insufficiently  stamped  instruments  shall  not, 
except  in  criminal  proceedings,  he  given  in  evidence  or  be  available 
for  any  purpose  wliatever  :  but  such  instruments  maj',  as  a  rule,  be 
received  in  evidence  on  ])aymeiit  of  the  proper  duty  and  the  appointed 
penalty  ;  see  stat.  54  &  55  Vict.  c.  39,  ss.  14,  15,  re])lacin<,'  33  &  34 
Vict.  c.  97,  ss.  15—17,  and  17  &  18  Vict.  c.  125,  ss.  28,  29;  Jle 
C'oolyardlc  Gold  fields,  Ld.,  1900,  1  Ch.  475.  Conveyances  on  sale 
are  now  subject  to  ad  valorem  stamps  of  one-half  per  cent.,  or  live 
shillings  per  hfty  jjounds  on  the  amount  or  value  of  the  consideration 
for  the  sale,  according  to  the  table  below. 

Where  the  amount  or  value  of  the  consideration   for  the  sale  does 


md  docs  not  e.xceed 


not  e.\-ceed  £5 

E.xceeds 

£5 

10 
15 

20 

25 

50 

75 

100 

125 

150 

175 

200 

225 

250 

300 


For  every  £50,  and  also  for  any  fractional 

part  of  £50,  of  .such  amount  or  value 
See  stat.  54  k  55  Vict.  c.  39  (The  Stamp  Acl,  1891 
and  First  Schedule,  replacing  33  .S:  34  Vict.  c.  97  ;  03  Vict 
{q)  Ante,  p.  206. 


£0 

0 

6 

£10 

0 

1 

0 

15 

0 

1 

H 

20 

0 

2 

0 

25 

0 

2 

6 

50 

0 

5 

0 

75 

0 

7 

6 

100 

0 

10 

0 

125 

0 

12 

6 

150 

0 

15 

0 

175 

0 

17 

6 

200 

0 

0 

225 

2 

6 

250 

5 

0 

275 

7 

6 

300 

10 

0 

1 

0 

5 

0 

Act, 

1891) 

1,  ss 

.  1,  54— til, 

c.  97 

;  03  ) 

,'ict 

.  c.  7,  s.  10. 
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book  and  page  of  the  register,  where  the  entry  is  to  be 
found. 


Formal  style 
of  legal 
instruments. 


Testatum. 


Habendum. 


From  the  specimen  before  him,  the  reader  will  be 
struck  with  the  stiff  and  formal  style  which  characterises 
legal  instruments ;  but  the  formality  to  be  found  in 
every  properly  drawn  deed  has  the  advantage,  that  the 
reader  who  is  acquainted  with  the  usual  order  knows  at 
once  where  to  find  any  particular  portion  of  the  con- 
tents ;  and  in  matters  of  intricacy,  which  must  frequently 
occur,  this  facility  of  reference  is  of  incalculable  value. 
The  framework  of  every  deed  consists  but  of  one,  two 
or  three  simple  sentences,  according  to  the  number  of 
times  that  the  testatum,  or  witnessing  part,  "  Now  this 
Indenture  witnesseth,"  is  repeated.  This  testatum  is 
alwaj'S  written  in  large  letters  ;  and,  although  there  is 
no  limit  to  its  repetition  (if  circumstances  should 
require  it),  yet  in  the  majority  of  cases,  it  occurs  but 
once  or  twice  at  most.  In  the  example  above  given, 
it  will  be  seen  that  the  sentence  on  which  the  deed 
is  framed  is  as  follows  : — "  This  Indenture,  made  on 
"  such  a  day  between  such  parties,  witnesseth,  that  for 
"  so  much  mone}'  A.  B.  doth  grant  certain  premises 
"  unto  and  to  the  use  of  C.  D.  and  his  heirs."  After 
the  names  of  the  parties  have  been  given,  an  interrup- 
tion occurs  for  the  purpose  of  introducing  the  recital ; 
and  when  the  whole  of  the  introductory  circumstances 
have  been  mentioned,  the  thread  is  resumed,  and  the 
deed  proceeds,  "  Now  this  Indenture  witnesseth."  The 
receipt  for  the  purchase-money  is  again  a  parenthesis  ; 
and  soon  after  comes  the  description  of  the  propert}^ 
which  further  impedes  the  progress  of  the  sentence, 
till  it  is  taken  up  in  the  liabcndum,  "  To  have  and  to 
hold,"  from  which  it  uninterruptedly  proceeds  to  the 
end.  The  contents  of  deeds,  embracing  as  they  do  all 
manner  of  transactions  between  man  and  man,  must 
necessarily  be  infinitely  varied,  and  a  simple  conveyance 
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.such  as  that  we  have  given,  is  rare,  compared  with 
the  number  of  those  in  which  special  circumstances 
occur.     But  in  all  deeds,  as  nearly  as  possible,  the 
same  order  is  preserved.     The  names  of  all  the  parties  Parties, 
are  invariably  placed  at  the  beginning:  then  follow 
recitals  of  facts  relevant  to  the  matter  in  hand ;  then   Recitals, 
a  preliminary  recital,  stating  shortly  what  is  to  be  done ; 
then  the  testatum,  containing  the  operative  ivords  of  the  Operative 
■deed,  or  the  words  which  affect  the  transaction,  of  which   ^^  "^  ^' 
the  deed  is  the  witness  or  evidence ;  after  this,  if  the 
deed  relate  to  property,  come  the  parcels  or  description   I'^'cels. 
of  the  property,  either  at  large,  or  by  reference  to  some 
deed  already  recited;  then  the  habendum  showing  the  Habendum, 
■estate  to  be  holden  ;  then  the  uses  and  trusts,  if  any  ;   Uses  and 
and,  lastly,  such  qualifying  provisoes  and  covenants,  as  covenants 
may  be  required  by  the  special  circumstances  of  the 
case.     Throughout  all  this,  not  a  single  stop  is  to  be  No  stops, 
found,  and  the  sentences  are  so  framed  as  to  be  inde- 
pendent of  their  aid  ;  for  no  one  would  wish  the  title  to 
his  estates  to  depend  on  the  insertion  of  a  comma  or 
semicolon.     The  commencement  of  sentences,  and  now 
and  then  some  few  important  words,  which  serve  as 
landmarks,  are  rendered  conspicuous  by  capitals  ;  by 
the  aid  of  these  the  practised  eye  at  once  collects  the 
sense ;  whilst,  at  the  same  time,  the  absence  of  stops 
renders  it  next  to  impossible  materially  to  alter  the 
meaning  of  a  deed  without  the  forgery  being  discovered. 

If  the  reader  will  turn  to  Appendix  (A),  he  will 
observe  that  the  frame  of  the  precedent  given  above  is 
the  same  as  that  of  the  old  release ;  although  in  the 
former  the  clauses  conveying  the  reversion,  &.C.,  and 
the  title-deeds  are  omitted  as  unnecessary  (/•),  as  well 
as  the  covenant  that  the  vendor  is  seised  in  fee(s),  and 

(/•)  Tille-di'cds   pa.ss  (in  a   con-       jii-cssly    nu'ritioiicd  ;     Harriidjloii 
V('3'iinci;    of   the    land,    to    wliicli       v.  Prkr,  i  IJ.  &.  Ail.  170. 
they    relate,    without    beinj,'   e.\-  (s)  Ante,  p.  591. 
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in  the  latter  the  conveyance  is  made  to  the  old  uses  to 
bar  dower  (t),  and  not  simply  to  the  purchaser  in  fee. 
But  though  the  chief  clauses  of  the  modern  deed  of 
grant  are  in  substance  the  same  as  those  of  the  earher 
release,  it  will  be  observed  that  in  the  above  precedent 
no  attempt  is  made  to  rival  its  elaborate  superfluity  of 
expression.  The  extreme  luxuriance  of  language  by 
which  legal  instruments  were  distinguished  {u)  was  in  a 
great  measure  the  outcome  of  the  faulty  system  of 
remuneration  formerly  employed  for  convey  ancing  work. 
The  labour  of  a  lawyer  is  very  different  from  that  of 
a  copyist  or  printer  ;  it  consists  first  and  chiefly  in 
acquiring  a  minute  acquaintance  with  the  principles  of 
the  law,  then  in  obtaining  a  knowledge  of  the  facts  of 
any  particular  case  which  maybe  brought  before  him, 
and  lastly,  in  practically  applying  to  such  case  the 
principles  he  has  previously  learnt.  But,  for  the  last 
and  least  of  these  items  alone  did  conveyancers  obtain 
any  direct  remuneration ;  for  deeds  were  paid  for  by 
the  length,  like  printing  or  copying,  without  any  regard 
to  the  principles  they  involved,  or  to  the  intricacy  or 
importance  of  the  facts  to  which  they  might  relate  (.r) ; 
and,  more  than  this,  the  rate  of  payment  was  fixed 
so  low,  that  no  man  of  education  could  afford  for  the 
sake  of  it,  first  to  ascertain  what  sort  of  instrument 
the  circumstances  might  require,  and  then  to  draw 
a  deed  containing  the  full  measure  of  ideas  of  which 


(0  Anle,  p.  380.  Previously  to  this  statute,  tlie  bill 

{u)  The  extravagaut  verbosity  of  a  solicitor  relating  to  convey- 

of  conveyancing  i'ornis  appears  to  ancing   was    not    taxable,    unless 

date  from  the  latter  part  of  the  part  of  the  bill  was  for  business 

sixteenth  century  ;  see  the  books  transacted  in  some  Court  of  law 

mentioned   in    IJavidson's    Prec.  or    ei][uity  ;     Beanies    on    Costs, 

Conv.  Vol.  I.  pp.  7—12,  5th  ed.  176,    177,   2nd  ed.    (1840).     But 

ix)  By  stat.  6  &  7  Vict.  c.  73,  although  conveyancing  bills  were 

s.  37,  the  charges  of  a  solicitor  not   strictly    taxable,    they   were 

for     business      relating     entirely  always    drawn    up   on    the    same 

to   conveyancing    were    rendered  principle  of  payment  by  length, 

liable  to  tuxatiun  or  reduction  to  which       pervaded       the       other 

the  established  scale,  which  was  branches  of  the  law. 
then   regulated   only   l)y  length. 
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words  are  capable  (y).  The  consequence  of  this  false 
economy  on  the  part  of  the  public  was  that  certain 
well-known  and  long-established  lengthy  forms,  full  of 
synonyms  and  expletives,  were  current  among  lawyers 
as  common  forms,  and,  b}'  the  aid  of  these,  ideas  were  Common 
diluted  to  the  i)roper  remunerating  strength  ;  not  that 
lawyers  actually  inserted  nonsense  simply  for  the  sake 
of  increasing  their  fees;  but  words,  sometimes  unneces- 
sary in  any  case,  sometimes  only  in  the  particular  case 
in  which  they  were  engaged,  were  suffered  to  remain, 
sanctioned  by  the  authority  of  time  and  usage.  The 
proper  amount  of  verbiage  to  a  common  form  became 
well  established  and  understood ;  and  whilst  any  attempt 
to  exceed  it  was  looked  on  as  disgraceful,  for  a  long 
time  it  was  not  materially  diminished.  In  the  last  cen- 
tury, however,  the  art  of  conveyancing  did  not  escape 
the  influence  of  the  spirit  of  reform,  which  gave  rise  to 
the  real  property  legislation  of  1833  {z),  1845  {a),  and 
1859-60  {h) .  The  exuberant  verbiage  of  the  old  common 
forms  was  gradually  weeded  out ;  and  after  the  intro- 
duction of  the  conveyance  of  land  by  simple  grant  (c), 
there  was  an  increasing  tendency  on  the  part  of  con- 
veyancers to  eradicate  superfluous  words  from  their 
precedents.  The  old  system  of  remuneration  for 
conveyancing  work  remained  substantially  the  same 
until  1881  {(l).  Since  that  year  the  remuneration  of  ^Solicitors' 
solicitors  for  conveyancing  and  other  non-contentious  tion  Act, 

business  has  been  regulated  upon  new  principles  by  the   ^^>*;'i-'a'"l 

"  ^  i  1  c/  order  tliere- 


umlcr. 


{y)  When     coiivt'yaiiciiig    liills  {b)  Ante,  ])]).  SOS,  ri04,  ^iW. 

became  taxable,  the  jiayiiieiit  to  a  (c)  Antr,  p.  201. 

solicitor  for  Jrawinj^  a  deed  was  (</)   ]>y  slat.  3;J  &  ;i4  Viet.  e.  "28, 

fixed   at   one    shillinj,'    for    every  ss.  4 — lo,  IS,  the  reimiiicratitiuof 

seventy-two  words,  denominated  solieitor.s  was  lirst  autiiorised  to 

a.  folio  ;  Richaids's  Uook  of  Costs  be    fixed    by  af^reeiiient    between 

(1844),  jip.    408—411;     and    the  themselves  and   liieir  clients,  and 

fee.s  of  connsel,    thon>;h    jiaid   in  the  ollieers  taxinj,'  sojieitors'  losts 

guineas,  averaj^ed  al)ovitthe  same.  were  ]iei  nutted  to  liave  rej^;iril  t  > 

(~)  Anle.\)Y.   98,    99,   '221.  30'J.  the  skill,  labourand  resi.onsibility 

318.  564.  involved. 

(rt)  Ante,  \<\K  1^0 1,  302,  527. 
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general  order  made  under  the  Solicitors'  Eemuneration 
Act,  1881  (e).  Under  the  influence  of  the  present 
S3'stem  of  remuneration  and  of  the  changes  in  practice 
caused  by  the  operation  of  the  Conveyancing  Act  of 
1881,  all  unnecessary  clauses  and  expressions  are  now 
generall}'  excluded  from  deeds.  It  must  not  be 
supposed,  however,  that  legal  instruments  are  now 
drawn  without  regard  to  precedent,  or  are  altogether 
destitute  of  lengthy  clauses.  When  parties  desire  to 
provide  exhaustively  for  several  possible  events,  as 
often  occurs  in  the  case  of  settlements  and  wills,  it  is 
rarely  possible  to  be  concise  without  the  risk  of  inaccu- 
racy. In  such  cases,  the  clauses  inserted  are  frequently 
based  upon  the  old  common  forms,  the  best  of  which, 
though  prolix,  were  marvellously  accurate.  And  in  all 
drafting  due  regard  should  alwaj^s  be  had  to  the  estab- 
lished forms,  which  have  stood  the  test  of  long  usage, 


*  Eemunera- 
tion by 
commission  or 
percentage. 

Agreement 
as  to  remune- 
ration. 


(e)  Stat.  44  &  45  Vict.  c.  44, 
ss.  1 — 7.  By  tins  order  the 
remuneration  of  solicitors  in 
respect  of  business  connected 
with  sales,  purchases  and  mort- 
gages completed  and  Avitli  leases 
and  agreements  foi'  leases  (other 
than  mining  or  buikling  leases), 
and  conveyances  reserving  rent, 
or  agreements  for  the  same,  when 
the  transaction  shall  have  been 
completed,  is  to  be  that  prescribed 
in  Schedule  I.  to  the  order.  In 
resj)ect  of  all  other  ctmveA'ancing 
and  non-contentious  business  the 
remuneration*  is  to  be  regulated 
according  to  the  previous  system 
as  altered  by  Schedule  II. 
Schedule  I.  contains  scales  of 
charges  adjusted  upon  the  prin- 
ciple of  a  commission  or  per- 
centage upon  the  amount  of  the 
purchase  or  mortgage  money,  or 
the  rent  reserved.  Schedule  II. 
j^re.scribes  such  fees  for  instruc- 
tions for  deeds,  wills,  and  other 
documents  as  may  be  fair  and 
reasonable,  raises  the  allowance 
for  drawing  such  documents  to 
two  shillings  per  folio,  and  spe- 


cifies certain  other  charges.  The 
charges  specified  in  Schedule  II. 
may  be  increased  or  diminished 
in  extraordinary  cases  for  special 
reasons.  In  all  crises  to  which  the 
scales  prescribed  in  Schedule  I. 
apply,  a  solicitor  ma}',  before 
undertaking  any  business,  by 
writing  under  his  hand,  com- 
municated to  the  client,  elect 
that  his  remuneration  shall  be 
according  to  the  previous  system 
as  altered  bj'  Schedule  II.  ;  but, 
if  no  such  election  is  made,  his 
remuneration  will  be  according  to 
the  scale  j^rescribed  b}'  Schedule 
I.;  see  Hester  v.  Hester,  34  Ch.  D. 
607.  Under  the  same  Act  of  1881 
(sect.  8),  it  is  competent  for  a 
solicitor  and  his  client  to  enter 
into  an  agreement,  which  must 
be  in  writing  signed  by  the  person 
to  be  bound  thereby,  or  by  liis 
agent  in  that  behalf,  for  the 
remuneration  of  the  solicitor, 
to  such  amount  and  in  such 
manner  as  they  ma}'  think  tit, 
for  any  business  to  which  the 
Act  relates. 
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and  to  which  generations  of  conveyancers  have  con- 
tributed their  skill  and  learning. 


But  to  return  to  our  practical  illustration  of  the 
conveyancer's  craft; — Let  us  now  suppose  that  a  simple 
transaction  of  sale  of  land  exactly  similar  to  those,  to 
which  the  deeds  given  above  and  in  Appendix  (A)  relate, 
is  to  be  completed  at  the  present  time.  In  drawing 
our  conveyance,  we  may  then  rely  on  the  following  pro- 
visions of  the  Conveyancing  Act  of  1881  (/'),  which 
apply  only  to  conveyances  made  after  the  31st  of 
December,  1881  (g): 

(Section  0,  sub-section  1.)  A  conveyance  of  land  shall  be  deemed 
to  include  and  shall  by  virtue  of  this  Act  operate  to  convey,  with  the 
hind,  all  buildings,  erections,  fixtures,  commons,  hedges,  ditches, 
fences,  ways,  waters,  watercourses,  liberties,  privileges,  easements, 
rights,  and  advantages  whatsoever,  appertaining  or  reputed  to 
appertain  to  the  land  or  any  part  thereof,  or  at  the  time  of  con- 
veyance demised,  occupied  or  enjoyed  with,  or  reputed  or  known  as 
part  or  parcel  of  or  appurtenant  to  the  land  or  any  part  thereof  (/<). 

(Section  6,  sub-section  2.)  A  conveyance  of  land,  having  houses 
or  other  buildings  thereon,  shall  be  deemed  to  include  and  shall  by 
virtue  of  this  Act  operate  to  convey,  with  the  land,  houses,  or  other 
buildings,  all  outhouses,  erections,  fixtures,  cellars,  areas,  courts, 
courtyai'ds,  cisterns,  sewers,  gutters,  drains,  ways,  passages,  lights, 
watercourses,  liberties,  privileges,  easements,  rights,  and  advantages 
whatsoever,  appertaining  or  reputed  to  appertain  to  the  land, 
houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any  part 
thereof,  or  at  the  time  of  conveyance  demised,  occupied,  or  enjoyed 
with,  or  reputed  or  known  as  part  or  parcel  of,  or  appurtenant  to, 
the  land,  houses,  or  other  buildings  conveyed,  or  aj\y  of  them,  or 
any  part  thereof  (J). 

(Section  iVH,  sub-section  1.)  Every  conveyance  shall,  by  virtue  of 
this  Act,  be  effectual  to  pass  all  the  estate,  right,  title,  interest, 
claim  and  demand  which  the  conveying  parties  respectively  have  in, 
to,  or  on  the  property  conveyed,  or  expressed  or  intended  so  to  be, 
or  which  they  respectively  have  i)()wer  to  convey  in.  to,  or  on  the 
same  (/.:). 

Sections  0  and  <II?  a[)ply  only  iC  and  as  far  as  a  contrary  intention 


(/)  Stat.  44  &  4.'>  Vict.  c.  41. 
(g)  Sects.  6    (snh-s.    6),  7  (suh- 
s.  8),  63  (suh-R.  ?,)• 

(A)  See     Wnis.     Conv.     Stats. 


60—69,  73. 

((■)  See  \Vms.Ci)Mv.  Stilts.  "0,73. 

(k)  See     Wins.     Conv.    Stats. 
242—244. 


Conveyance" 
made  after 
the  31st 
December, 
1881. 


Conveyance 
of  land  passes 
advantages  in 
the  nature  of 
easements 
enjoyeil  with 
the  land  at 
the  time  of 
conveyance. 


Conveyance 
of  land  passe.* 
all  the  estate 
and  interest 
of  the  party 
conveying. 
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Covenants 
by  party 
conveying 
implied  in  a 
conveyance 
in  certain 
cases. 


Case  in  whicli 
are  implied 
covenants — 

for  right  to 
convey  ; 


for  quiet 
enjoyment  ; 


free  from  in- 
cumbrances ; 


is  not  expressed  in  tlie  conveyance,  and  have  effect  subject  to  the 
terms  of  tlie  conveyance  and  to  the  provisions  therein  contained  (Z). 

(Section  7,  sub-section  1.)  In  a  conveyance  there  shall,  in  the 
■several  cases  in  this  section  mentio/ied,  be  deemed  to  bj  included, 
and  there  shall  in  those  several  cases,  by  virtue  of  this  Act,  be 
implied,  a  covenant  to  the  effect  in  this  section  stated,  by  the 
person  [or  by  each  person]  who  conveys,  as  far  as  regards  the 
subject-matter  or  share  of  subject-matter  expressed  to  he  conveyed 
hij  him,  with  the  person,  if  one,  to  whom  the  conveyance  is  made, 
[or  with  the  persons  jointly,  if  more  than  one,  to  whom  the  convey- 
ance is  made  as  joint  tenants,  or  with  each  of  the  persons,  if  more 
than  one,  to  whom  the  conveyance  is  made  as  tenants  in  common], 
that  is  to  say  : 

(A)  In  a  con  rei/a  lice  for  raluahle  consideration,  other  than  a  viort- 
(l<i(je,  the  following  covenant  hy  a  ])er son  who  conveys  and  is  e.rpressed 
to  convey  as  bene-ficial  owner  (namely)  (/«)  : 

That,  notwithstanding  anything  by  the  person  who  so  conveys, 
[or  any  one  through  whom  he  derives  title,  otherwise  than  by 
purchase  for  value,]  made,  done,  executed  or  omitted,  or  knowingly 
suffered,  the  person  who  so  conveys,  has,  [with  the  concurrence  of 
every  other  person,  if  any,  conveying  by  his  direction,]  full  power 
to  convey  the  subject-matter  expressed  to  be  conveyed,  [subject  as 
if  so  expressed,  and]  in  the  manner  in  which,  it  is  expressed  to  be 
convej'ed  ; 

and  that,  notwithstanding  anything  as  aforesaid,  that  subject-matter 
shall  remain  to  and  be  quietly  entered  upon,  received,  and  held, 
occupied,  enjoyed,  and  taken  by  the  person  to  whom  the  conveyance 
is  expressed  to  be  made,  and  any  person  deriving  title  under  him, 
and  the  benefit  thereof  shall  be  received  and  taken  accordinglj\ 
without  any  lawful  interruption  or  disturbance  by  the  person  vvho 
so  conveys  or  any  person  [conveying  by  his  direction,  or]  rightfully 
claiming  or  to  claim  by,  through,  under  or  in  trust  for  the  person 
who  so  conveys,  [or  any  person  conveying  by  his  direction,  or  by, 
through  or  under  any  one  not  being  a  person  claiming  in  respect  of 
an  estate  or  interest  subject  whereto  the  conveyance  is  expressly 
made,  through  whom  the  person  who  so  conveys  derives  title, 
otherwise  than  by  purchase  for  value]  ; 

and  that,  freed  and  dischaiged  from,  or  otherwise  by  the  person 
who  so  conveys  sufficiently  indemnified  against,  all  such  estates, 
incumbrances,  claims  and  demands  [other  than  those  subject  to 
which  the  conveyance  is  expressly  made,]  as  either  before  or  after 
the  date  of  the  conveyance  have  been  or  shall  be  made,  occasioned 
or  suffered  by  that  person  [or  by  any  person  conveying  by  his 
direction,]  or  by  any  person  rightfully  claiming  by,  through,  under, 


{I)   Sects. 
suh-s.  (2). 


6     (sub-s.     4),     63 


{m)  For  covenants   implied  in 
other  cases^  see  ante,  pp.  593,  59-1. 
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or  in  trust  for  the  person  who  so  conveys,  [or  by,  through  or  under 
any  person  conveying  by  his  direction,  or  by,  through  or  under  any 
one  through  whom  the  person  who  so  conveys  derives  title,  otherwise 
than  by  purchase  for  value]  ; 

and  further,  that  the  person  who  so  conveys,  [and  any  person  con- 
veying by  his  direction,]  and  every  other  person  having,  or  rightfully 
claiming  any  estate  or  interest  in  the  subject-matter  of  conveyance, 
[other  than  an  estate  or  interest  subject  whereto  the  conveyance  is 
expressly  made,]  by,  through,  under,  or  in  trust  for  the  person  who 
so  conveys,  [or  by,  through,  or  under  any  person  conveying  by 
his  direction,  or  by,  through,  or  under  any  one  through  whom  the 
person  who  so  conveys  derives  title  otherwise  than  by  purchase  by 
value,]  will  from  time  to  time  and  at  all  times  after  the  date  of  the 
conveyance,  on  the  request  and  at  the  cost  of  any  person  to  whom 
the  convej'ance  is  expressed  to  be  made,  or  of  any  person  deriving 
title  under  him,  execute  and  do  all  such  lawful  assurances  and  things 
for  further  or  more  perfectly  assuring  the  subject-matter  of  the  con- 
veyance to  the  person  to  whom  the  conveyance  is  made,  and  to  those 
deriving  title  under  him,  [subject  as,  if  so  expressed,  and]  in  the 
manner  in  which  the  conveyance  is  expressed  to  be  made,  as  by  him 
or  them  or  any  of  them  shall  be  reasonably  required  : 
(in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 
include  a  conveyance  in  consideration  of  marriage)  (?i)- 

In  considering  the  above  enactments,  regard  must  be 
had  to  the  following  provisions  of  the  interpretation 
clause  of  the  Act : 


and  for 
further 
assurance. 


Section  2  (ii.)-  Land,  unless  a  contrary  intention  appears,  includes    Interpreta- 
land  of  any  tenure,  and  tenements  and  hereditaments,  corporeal  or    tioa  of  terms 
incorporeal,  and  houses  and  other  buildings,  also  an  undivided  share 
in  land  : 

(v.)  Conveyance,  unless  a  contrary'  intention  a()pears  (c),  includes 
assignment,  appointment,  lease,  settlement  or  other  assurance,  and 
covenant  to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise,  or 
settlement  of  any  property',  or  on  any  other  dealing  with  or  for  any 
property  ;  and  convey,  unless  a  contrary  intention  appears,  has  a 
meaning  corresponding  with  that  of  conveyance. 

The  reader  will  remember  that,  before  the  l)th  section   Reason  for 
of  the  above  Act  came  into  operation,  it  was  unneces-   JJJI,".^^  </*•«<'"' 
sary  on  a  conveyance  of  land  expressly  to  grant  rights 


(n)  See     Wms.     Conv.    Stats.  conveyance     we     are     about     to 

74 — 82.      The     words     enclosed  consider. 

within    brackets   [      ]    are  those  (o)  See  sect.   7,  suh-s.    5,  ante, 

which   are   not   material    to   the  p.  693,  n.  (p). 


608  OF   THE    PRESENT   FORM   OF   A   CONVEYANCE. 

legally  appurtenant  thereto,  although  the  practice  was 
to  include  such  rights  in  the  general  ivords  {p) ;  and 
that  the  only  real  use  of  (jeneral  ivords  in  a  conveyance 
was  to  grant,  as  rights  or  easements,  advantages  used 
in  connection  with  the  land  conveyed  as  a  matter  of 
fact,  without  being  rights  legally  appurtenant  thereto((/). 
For  example,  sujipose  that  a  man  has  two  plots  of  land, 
plot  A.  and  plot  13.,  and  is  accustomed  to  use  for  the 
benefit  of  plot  A.  an  artificial  watercourse  carried  over 
plot  B.,  or  a  road  over  plot  B.  These  advantages  cannot 
be  rights  or  easements  appurtenant  to  plot  A.,  for  they 
are  exercised  over  plot  B. :  and  no  man  can  have  an 
easement  over  his  own  land.  But  if  plot  A.  were  to  be 
sold  alone  and  conveyed  to  a  purchaser  "together  with 
all  watercourses,  ways  and  advantages  therewith  used 
and  enjoyed,"  these  words  would  operate  to  grant,  as 
rights  or  easements,  the  advantages,  in  the  nature  of 
easements,  at  the  time  of  conveyance  as  a  matter  of  fact 
used  over  plot  B.  for  the  benefit  of  plot  A.,  although  the 
same  never  previously  existed  as  of  right  or  as  legal 
easements  (/•)•  After  removing  from  the  6th  section  of 
the  Conveyancing  Act  all  words,  which  add  nothing  to  the 
laws  (.s),  we  find  this  fact  remaining,  that  by  virtue  of  the 
Act  a  conveyance  of  land  now  operates  to  convey  all 
advantages  evjoi/ed  u-itJt  the  land  at  the  time  of  convey- 
ance. Having  regard  to  this  fact  and  to  the  established 
effect  of  similar  expressions  in  the  case  of  the  old  general 
words,  it  is  considered  that  the  object  formerl}'  sought 
to  be  effected  by  the  insertion  of  general  words  in  a  con- 
veyance, will  now  be  attained  by  the  operation  of  the 
enactment  in  question(0-  It  will  be  observed  that  the 
above  section  only  operates  to  convey  advantages  enjoyed 

(p)  See  ante,  p.  416.  18  Ch.  D.  616  ;  see  Wins.  Conv. 

((/)  Ante,    p.   416;    see    "Wins.  Stats.  65  ;  Williams  on  Commons, 

Conv.    Stats.    65  ;  Williams    on  315—319,3-23. 

Commons,  168 — 170.  (s)  See  Wms.  Conv.  Stats.  61  sg-. 

(?•)    JVatis   V.  Kelson,    L.   R.  6  (t)  See  Broom  field  v.  Williams, 

Oil.  166;  KaijY.   Oxley,  L.  K.  10  1897,  1  Cli.  602'. 
Q.  B.  360  ;  Barkshire  v.  Gruhb, 
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with  the  land  conveyed  at  tJie  time  of  conveyance. 
Apparently  it  would  not  extend  to  grant,  as  rights, 
advantages  enjoyed  with  the  land  conveyed  at  some 
previous  time,  but  not  proved  to  have  been  so  enjoyed  at 
the  time  of  conveyance  (») • 

The  estate  clause  (x)  was  a  relict  of  tlie  old  release.  Estate  clause, 
and  was  much  more  appropriate  to  the  conveyance  of 
land  by  lease  and  release  than  to  a  direct  grant  (^y). 
It  was  nevertheless  the  practice,  after  the  introduction 
of  conveyance  by  grant,  to  insert  an  estate  clause  in 
almost  every  instrument  of  alienation,  where  the  entire 
interest  of  the  conveying  parties  w'as  transferred,  on  the  Reason  for 
alleged  ground,  that  it  was  necessary  to  pass  any  out-  dause. 
standing  particular  estate  or  interest  which  might 
happen  to  be  vested  in  any  of  the  conveying  parties, 
distinct  from  the  estate  or  interest  which  such  party 
pur[)orted  to  convey.  It  was  admitted,  however,  that 
no  such  ground  did  exist,  and  that  the  clause  was  wholly 
unnecessary (^).  Indeed,  it  was  practicall}'  without 
effect;  for  it  was  held  to  be  subservient  to  the  intention 
of  the  parties  as  gathered  from  the  terms  of  the  con- 
veyance (a).  The  enactment  of  the  63rd  section  of  the 
Conveyancing  Act  (b)  has  removed  every  semblance  of 
necessity  for  the  use  of  an  estate  clause,  which  has  at 
last  been  abandoned  in  practice.  As  the  application  of 
this  section  is  declared  to  be  subject  to  the  intention  of 
the  parties  as  expressed  in  the  conveyance  (c),  it  does 
not  appear  necessary  expressl}^  to  exclude  its  operation  in 
conveyances,  such  as  leases  (r/),  under  which  the  whole 
estate  of  the  conveying  party  is  not  intended  to  pass. 

(u)  See  'Wins.  Con  v.  Stats.  68,  .1.113  ;  Ncoitc  v.  Moorsom,  L.  1{. 

69.  3    Eq.    91  ;    Francis   v.    Million, 

(x)  Ante,  p.  598.  L.  K.  '2  C.  P.  543 ;  and  sec  J'rice 

(y)  Ante,  \i\^.  195—201.  v.  Jvhii.  1905.  1  Cli.  744. 

(;)  David.soii's       I'lvc.       Conv.  (b)  Ante,  ]i.  605. 

vol.  i.  J).  S»4,    4lli  cil.  \c)  Stat.  44   k  45    Vict.   c.   41 

[a)   Hunt    V.    lUinnaul,    9    Ex.  s.  63,  sul)-.s.  2  ;  uutc,  \}.  605. 
635;  Hooper  \.  Harrison,  2  K.  &  {d)  Suesecl.  2  (v. )  ;  rtJi<<",  p.60i , 

W.R.I'.  3!) 
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Statutory  We  iiow  come  to   consider  the  incorjjoration  into 

for  title.  0^^'  conveyance  of  the  statutory  covenants  for  title. 

According  to  our  supposition,  A.  B.,  the  vendor,  pur- 
chased himself  the  land  he  is  about  to  convey.  He  will, 
therefore,  covenant  as  to  his  own  acts  only(e).  If  we  turn 
to  section  7,  sub-section  1  (A),  of  the  Convej^ancing  Act, 
1881  (/) ,  which  is  set  out  above  (//),  we  ma}'  extract  there- 
from covenants  for  title  suited  to  our  present  require- 
ments. As  this  enactment  is  contained  in  a  very  intricate 
sentence,  so  much  of  it  as  is  unnecessary  for  our  present 
purpose  has  been  enclosed  within  brackets.  The  words 
enclosed  within  brackets  do  not  apply  to  the  transaction 
we  are  now  considering  for  the  following  reasons : — 
Our  conveyance  is  to  be  made  by  one  person  only  to 
one  person  only,  and  not  to  joint  tenants  or  tenants  in 
common ;  A.  B.,  the  person  conveying,  purchased  the 
land  himself,  and,  therefore,  he  does  not  "derive  title 
through  any  one  otherwise  than  by  purchase  for  value ; " 
there  is  no  one  concurring  in  the  conveyance  by  the 
direction  of  A.  B. ;  and  the  conveyance  is  not  expressly 
made  subject  to  any  estate,  interest  or  incumbrance.  If 
the  above  enactment  be  read  straight  through,  leaving 
out  the  words  within  brackets,  its  provisions  will  be 
found  to  correspond  with  the  terms  of  the  covenants  for 
title  in  the  form  of  conveyance  given  above  (//)•  The 
conditions  to  be  fulfilled  in  order  that  the  required 
covenants  may  be  "deemed  to  be  included"  in  our  con- 
veyance, and  implied  by  law  upon  the  execution  thereof, 
appear  to  be  (1)  that  the  conveyance  must  be  a  convey- 
ance for  valuable  consideration  other  than  a  mortgage  (0 , 
and  (2)  that  the  person  intended  to  be  bound  by  the 
implied  covenants  must  convey  and  be  expressed  to 

(e)  Ante,  pp.  592,  598.  as    beneficial   owner   in    different 

(/)  Stat.  44  &  45  Vict.  c.  41.  conveyances  ;  e.g.,  in  a  mortgage 

(g)  Ante,  p.  606.  absolute   covenants   for  title    are 

{h)  Ante,  p.  598.  thereby    implied.     See    sect.     7, 

(i)  Ditt'ereut      covenants      are  sub-sect.  1    (A),   (B),  (C),   (D)  ; 

implied  by  the  use  of  the  words  ante,  pp.  590,  591. 
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convey  as  beneficial  owner  (A).  The  statutory  covenants 
for  title  are,  however,  expressed  in  language  so  com- 
plicated and  ungainly,  that  the  draftsman  may  well 
hesitate  to  adopt  them.  Indeed  beside  the  involved 
utterance  of  the  statute,  the  old  common  form  of  cove- 
nants for  title  (I)  appears  lucid  and  mellifluous,  and  the 
later  form  (m)  terse.  But  if  the  required  guarantee  is 
substantially  furnished  by  the  incorporation  of  the 
statutory  covenants,  as  appears  to  be  the  case,  the  con- 
venience of  reducing  the  length  of  the  deed  may  be 
allowed  to  prevail  over  the  objection  to  their  form.  We 
will  therefore  rely  upon  the  statute  for  the  covenants 
for  title,  taking  care  to  use  the  proper  statutory  words, 
without  which  the  necessary  covenants  by  the  vendor 
would  not  be  implied  (?i).  Our  conveyance  will  then 
take  the  following  form,  the  nature  of  the  transaction 
being  indicated  in  the  Testatum  instesid  of  by  recital: — 

THIS  INDENTURE  made  the  first  day  of  January  1882 

Between  A.  B.  of  Cheapside  in  the  City  of  London  Esquire  of  the 
one  part  and  C.  D.  of  Lincoln's  Inn  in  the  County  of  ]\Iiddlesex 
Esquire  of  the  other  part 

WiTXESSETH  that  in  consideration  (<»)  of  the  sum  of  one  thousand 
pounds  now  paid  by  the  said  C.  D.  to  the  said  A.  B.  for  the  purchase 
of  the  unincumbered  fee  simple  in  possession  of  the  hereditaments 
hereinafter  described  (the  receipt  of  which  sum  the  said  A.  B.  doth 
hereby  aclinowledge)  the  said  A.  B.  doth  hereb}'  grant  (^^)  as  heiiejichd 
owtwr  (q)  unto  the  said  C.  D. 

All  that  messuage  or  tenement  [insert  descr'qition  of  the 
pi-operfy] 

To  HAVE  AND  TO  HOLD  the  same  premises  unto  and  to  the 
USE  (/)  of  the  said  C.  D.  in  fee  simple  (.<). 

In  witness,  &c.  (0- 


Date. 
Parties. 


Testatum. 

Considera- 
tion. 

Nature  of 
transaction. 

Receipt. 

Operative 
words. 
Parcels. 
Habendum. 


It  is  no  longer  usual  to  indorse  a  receipt  for  the  Receipt, 
consideration  upon  a  deed ;  for  it  is  provided  by  the 


[k)  Sect.  7,  sub-sects.  1  (A),  4  ; 
ante,  pp.  593,  594,  606. 

{I)  See  Appendix  (A). 

(?n)  Ante,  p.  .^iGB. 

(«)  Stat.  44  &  45  Vict,  c,  41, 
s.  7,  sub-s.  4  ;  ante,  p.  595. 


(o)  Ante,  p.  203. 
(p)  Ante,  pp.  201,  209. 
(q)  Ante,  pp.  594,  606. 
()•)  Ante,   p.   204. 
(,s)  Ante,  ]>.  202. 
(0  AJite,  p.  598. 
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Conveyancing  Act  of  1881  (//)  that  a  receipt  for  considera- 
tion money  or  securities  in  the  body  of  a  deed  executed 
after  the  year  1881  shall  be  a  sufficient  discharge,  and 
that  such  a  receipt,  or  an  indorsed  receipt,  shall,  in 
favour  of  a  subsequent  purchaser,  be  sufficient  evidence 
of  the  payment  or  giving  of  the  whole  amount  of  the 
consideration. 

The  above  form  of  conveyance  is  certainly  shorter 
than  that  previously  given  (x)  ;  and  similar  forms  are 
now  generally  adopted  in  practice.  But  it  can  hardly 
be  said  that  the  rights  and  obligations  of  the  parties  to  a 
conveyance  may  be  determined  with  increased  accuracj- 
or  simplicity  by  a  deed  relj'ing  on  the  provisions  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (//).  The 
student,  when  he  proceeds  to  practise  drafting,  should 
never  forget  that  a  deed  is  not  an  end  in  itself,  but  is 
only  a  means  for  ascertaining  the  rights  and  obligations 
of  the  parties  thereto.  His  object  should  be  to  define 
those  rights  and  obligations  clearly  and  accurately, 
rather  than  briefly  or  even  concisely.  It  is  of  course 
unnecessary  that  he  should  express  what  is  clearly 
implied  bylaw;  but  not  the  least  important  part  of  his 
task  is  to  satisfy  himself  that  the  law  clearl}^  defines 
those  rights  and  obligations  for  which  he  omits  to 
provide. 

It  is  beyond  the  scope  of  the  present  work  to  enter 
upon  a  discussion  of  the  forms  now  generally  used  in 
conveyances  more  complicated  than  the  above.  But  as 
a  mortgage  of  lands  has  formed  the  subject  of  a  previous 
chapter  (5;),  and  reference  has  been  frequently  made  to 
the   settlement   of    lands   on    members   of   a   familj- 

(u)  Stat.  44  &  45  Vict.  c.  41,  circumstance. 
.ss.    54,    55  ;    see    "NVms.    Couv.  (./j)   A7ite,  p.  597. 

Stats.     227—230.      The    absence  (ij)  Stat.  44  &  45  Vict.  c.  41. 

of     an     indorsed      receipt     was  [z)  Ante,  p.  530 

formerly  regarded  as  a  suspicious 
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successively  for  life  and  in  tail  (a),  two  more  precedents 
are  appended  to  enable  the  student  to  see  how  these 
transactions  are  carried  out  in  practice.  The  notes 
and  the  references  given  therein  ^Yill  sufficiently 
explain  the  various  clauses  contained  in  the  deeds. 
The  outline  only  is  inserted  of  some  of  the  provisions 
of  the  settlement. 


1.  Mortgage  op  Freehold  Lands  to  Trustees  (J). 

THIS  INDENTURE  made  the  lothday  of  January  1901  Between 
A.  B.  of  [insert  descriptionl  hereinafter  referred  to  as  "the  mort- 
gagor "  which  expression  shall  except  Avhere  repugnant  to  the  context 
include  his  heirs  executors  administrators  and  assigns  (<•)  of  the  one 
part  and  C.  D.  of  \_lmert  descrijdion]  and  E.F.  of  [insert  dc.scrijttion] 
hereinafter  referred  to  as  "  the  mortgagees  "  which  expression  shall 
except  where  repugnant  to  the  context  include  the  survivor  of  them 
and  the  heirs  executors  or  administrators  of  such  survivor  and  tlieir 
or  his  assigns  (e)  of  the  other  part 

Whereas  the  mortgagor  is  seised  of  the  hereditaments  hereinafter 
described  for  an  estate  in  fee  simple  free  from  incumbrances  {d) 

And  whereas  the  mortgagees  have  agreed  to  lend  to  the  mort- 
gagor the  sum  of  4,000Z.  upon  having  the  repayment  thereof  with 
interest  at  the  rate  hereinafter  mentioned  secured  in  manner  herein- 
after appearing 

Now  this  Indenturk  witnesseth  that  in  pursuance  of  the  said 
agreement  and  in  consideration  (c)   of  the  sum  of  4,00u^.  upon  the 


Date. 
Parties. 


(a)  Ante,  pp.  100,  ll'J,  117, 
351,  38-2— 385,  400.  401,  420. 

(b)  Ante,  ]..  553.' 

(c)  Iiiter))retation  clauses  of 
this  kind  save  niiu,-h  subse(pient 
leputition. 

{d)  If  it  should  happen  tliiit 
the  mortgiigor  has  not  at  the 
time  of  tiiisdeeil  tlie  legal  estate 
in  the  lands  mortgaged  (as  if 
they  were  already  in  mortgage), 
but  should  afterwards  obtain  it, 
the  above  precise  recital  of  his 
seisin  would  take  elfect  by 
estoppel  to  jiass  tlie  same  legal 
estate,  witiiout  any  further  con- 
veyance, to  llie  grantees.  But 
the  grant  alom-,  without  such 
recital,  would  not  liave  tliis 
eflect,  being  an  innocent  con- 
veyance ;  (inic,  p.  20i)  ;  ef.  p.  495. 
Nor  would  an  andjiguous  recital 


not  ])recisely  averring  the  mort- 
gagor's legal  seisin  have  the  same 
ellect  ;  for  instance,  a  recital 
that  lie  was  seised  of  or  otherwise 
widl  entitled  to  the  lands,  lor  he 
might  well  be  entitled  in  etjuity 
but  not  at  law.  And  no  such 
est  opj)el  would  arise  from  tlie  fact 
that  the  mortgagor  enters  into 
covenants  for  title.  See  Jhiislci/ 
V.  JJurdou,  2  S.  &  S.  510,  8  L.  .1. 
Oh.  85  ;  Jiiqhl  d.  Jrfferijs  v. 
JJiicktidl,  2  li.  &  All.  278  ;  Doc 
d.  Uaisfurd  v.  JS/onc,  3  C.  B.  176  ; 
Jlci/k  v.  L'rcalock,  L.  R.  10  Cli. 
22  ;  (/eiicrdl  Finance,  d-e.,  Co.  v. 
Lilierdlor,  Ac.,  Sucielij,  10  ("h. 
1).  15  :  Onward,  »{•<•..  Socich/  v. 
Sin  it /(SOU,  18!t3,  1  Cli.  1  ;  AVnis. 
v.  &  r.  i.  5.50,  555,  ii.  1056. 
(t)  Ante,  p.  203. 


Iiccital  of 
mortgagor's 
seisin. 
Recital  of 
agreement 
for  loan. 

First  testa- 
tum : 

covenant  to 
jiay  mortgage 
money. 
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Receipt. 


Covenant  to 
pay  interest 
after  default. 


2nd  testatum  : 
grant  of  laud. 
Operative 
words. 

Parcels 
Habendum. 


Proviso  for 
redemption . 


Covenant  to 
insure  against 
fire. 


Provision  as 
to  insurance 
by  mort- 
gagees. 


execution  of  these  presents  i)aid  to  the  mortgagor  by  the  mortgagees 
out  of  and  as  money  belonging  to  them  on  a  joint  account  (/)  (the 
receipt  of  which  sum  the  mortgagor  doth  hereby  acknowledge)  (tj) 
the  mortgagor  doth  hereby  covenant  with  the  mortgagees  to  pay  to 
the  mortgagees  the  sum  of  4.000Z.  on  the  1.5th  day  of  July  1901  with 
interest  for  the  same  in  the  meantime  at  the  rate  of  4?.  per  cent,  per 
annum  (//) 

And  if  and  so  long  as  any  principal  monej'  shall  remain  due 
upon  the  security  of  these  presents  after  the  loth  day  of  July  1901  to 
pay  to  the  mortgagees  interest  for  the  same  at  the  rate  aforesaid  by 
equal  half-yearly  payments  on  every  1.5th  day  of  January  and  loth 
day  of  July 

And  this  indenture  also  witnesseth  that  in  further  pur- 
suance of  the  said  agreement  and  for  the  consideration  aforesaid  the 
mortgagor  doth  hereby  grant  (/)  AS  beneficial  owner  (/«•)  unto 
the  mortgagees 

All  that  {iiisert  descvijJtion  of  2>j-opert)j) 

To  have  and  to  hold  the  same  premises  unto  and  to  the  use 
of  (Z)  the  mortgagees  in  fee  simple  (?«)  subject  to  the  proviso  for 
redemption  hereinafter  contained 

Provided  always  and  it  is  hereby  agreed  and  declared 
that  if  the  mortgagor  shall  on  the  loth  day  of  July  1901  paj'  to  the 
mortgagees  the  sum  of  4,000Z.  with  interest  for  the  same  in  the  mean- 
time at  the  rate  of  4Z.  per  cent,  per  annum  then  the  mortgagees  shall 
at  any  time  thereafter  upon  the  request  and  at  the  cost  of  the 
mortgagor  reconvey  the  said  premises  hereby  assured  to  the  use  of 
the  mortgagor  in  fee  simple  or  as  the  mortgagor  shall  direct  («) 

And  the  mortgagor  doth  hereby  covenant  with  the  mortgagees 
to  keep  all  the  messuages  and  buildings  now  existing  or  hereafter 
to  be  erected  upon  the  hereditaments  hereby  assured  insured  against 
loss  or  damage  by  fire  in  the  sum  of  — I.  {o)  at  the  least  so  long  as 
anj'  money  shall  remain  upon  the  security  of  these  presents  and  duly 
and  punctually  to  pay  all  premiums  and  sums  of  money  necessary 
for  such  purposes  and  to  produce  the  policy  or  policies  of  such  insur- 
ance and  the  receipt  for  every  such  payment  to  the  mortgagees  at 
any  time  on  demand  [p) 

And  it  is  hereby  agreed  that  the  power  of  insurance  given  by 
law  to  a  mortgagee  (/y)  shall  be  exercisable  by  the  mortgagees  in  the 


(/)  Ante,  p.  554. 

{g)  Ante,  p.  612. 

(A)  Ante,  p.  530. 

\i)  Ante,  pp.  201,  209. 

(k)  Ante,  pp.  594,  610.  n.  (i). 

(I)  Ante,  pj).  203.  204. 

[m)  Ante,  pp.  201,  202. 

(n)  Ante,  p.  535. 

(o)  Whatever  amount   may  be 


agreed  on.  it  should  of  course  be 
sufficient  to  reinstate  the  build- 
ings if  destroyed. 

(p)  Such  a  covenant  is  always 
inserted  when  the  mortgaged 
lands  have  houses  or  buildings 
erected  thereon. 

[q]  Ante,  p.  546. 
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case  of  a  breach  of  any  of  the  provisions  of  the  covenant  next 
hereinbefore  contained 

And  it  is  hereby  agreed  that  the  mortgagor  shall  not  exercise 
any  of  the  powers  of  leasing  given  by  law  to  a  mortgagor  of  land 
without  the  consent  in  writing  of  the  mortgagees  (?•) 

Provided  always  and  it  is  hereby  agreed  that  the  mort- 
gagees shall  not  be  answerable  for  any  involuntary  losses  which  may 
happen  in  or  about  the  execution  of  any  of  the  powers  and  trusts 
vested  in  them  as  mortgagees  under  these  presents  {g) 

In  witness  kc.  {t) 

2.  A  Settlement  of  Freehold  Lands  on  Marriage. 

THIS  INDENTURE  made  the  17th  day  of  January  1901  between 
A.  B.  [the  settlor  and  intended  huA-hand]  of  [description^  of  the  first 
part  C.  D.  [the  intended  loife']  of  [description']  of  the  second  part 
E.  F.  of  [description'}  and  G.  H.  of  [descrijjtioti]  [proposed  trustees] 
of  the  third  part  and  J.  K.  [grantee  to  uses]  of  the  fourth  part 

WITNESSETH  that  in  consideration  of  a  marriage  intended  to  be 
solemnized  between  the  said  A.  B.  and  C.  D.  and  in  pursuance  of  an 
agreement  in  this  behalf  enteied  into  upon  the  treaty  for  the  said 
intended  marriage  the  said  A.  B.  doth  hereby  grant  AS  settlor  («) 
unto  the  said  J.  K. 

All  and  singular  the  manor  mansicHi  house  messuages  lands 
tenements  and  hereditaments  described  in  the  Schedule  hereto 

To  HAVE  AND  TO  HOLD  the  Same  premises  unto  the  said  J.  K. 
in  fee  simple  (.tO 

To  THE  USE  OF  the  Said  A.  B.  in  fee  simple  uutil  the  said  intended 
marriage  and  after  the  solemnization  thereof  (y) 

To  THE  use  that  the  said  C.  D.  shall  thenceforth  during  the  joint 
lives  of  the  said  A.  B.  and  C.  D.  receive  out  of  all  the  premises  the 
yearlj'  rent-charge  of  300/.  as  her  separate  property  but  without  power 
of  anticipation  (-)  to  commence  from  the  day  of  the  solemnization  of 
the  said    intended  marriage  and  to  be  payable  by  equal  ([uarterly 


Restriction  on 
the  exercise  of 
the  mortga- 
gor's powers 
of  leasing. 

Mortgagees 
not  to  be 
liable  for 
involuntary 
losses. 


Date. 
Parties. 


Testatum. 


Operative 
words. 


Parcels. 


To  the  use  of 
the  settlor 
till  the 
marriage. 

Pin  money 
rent -charge. 


(r)  Ante. i^[i.  .'540,  .'')41. 

(s)  This  protection  is  given  by 
the  Convt'yanL'ing  Act  of  1881 
with  regaiil  to  the  exercise  of  the 
power  of  sale  tliereby  conferred  ; 
Stat.  44  k  45  Vict.c.  41,  s.  21  (6)  ; 
but  it  is  usual  to  give  to  mortga- 
gees a  general  iiideninity  ;  2  ivey 
and  J'lliiiiinstone,  Free.  Conv.  (il, 
76,  4th  etl.  ;  Davidson's  Concise 
Precedents,  2:34,  u.  00,  IStli  ed. 

(<)  j4nte,  p.  598  ;  see  a»t<;  p. 
5.35,  n.  iy),  as  to  the  proper 
stamps. 

00  Ante,  p.  594. 


(x)  Ante,  pi>.  201,  202.  Caro 
must  he  taken  duly  to  limit  an 
estate  in  fee  simple  to  the  grantee 
to  uses,  or  those  to  whom  the  u.se 
of  tlie  lands  is  given  will  take 
legal  estates  1)}'  the  operation  of 
tlie  Statute  of  Uses  during  his 
life  only  ;  see  Dyer  IStia  :  .//•»- 
/,-ins  V.  Voimg,  Cro.  Car.  2.'50  ; 
McrcdiHi  V.  Joans,  ih.  244  :  Sug. 
Pow.  149.  8tii  ed.  ;  Williams  ou 
Settlements,  7. 

(7/)  Ante,  p.  3»)8. 

(z)  Autr.  pp.  309—312. 
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To  the  use  of 
the  settlor 
for  life. 

Joiuture 
rent-charire. 


To  trustees 
for  a  term 
to  raise 
portions. 


To  the  first 
and  other 
sons  of  the 
marriage  in 
tail  male. 

To  the  settlor 
in  fee  simple. 


payments  on  the  usual  cjuarter  days  without  any  deduction  {//)  (he 
first  payment  of  an  apportioned  part(i)  of  the  said  rent-charge  to  be 
made  on  the  first  of  such  quarter  days  which  shall  occur  after  the 
solemnization  of  the  said  intended  marriage  (^)  And  subject  to  the 
said  rent-charge 

To  THE  USE  of  the  said  A.  B.  during  his  life  (d)  without  impeach- 
ment of  waste  (e)     And  after  his  death 

To  THE  USE  that  the  said  C.  D.  shall  thenceforth  receive  during 
her  life  out  of  all  the  premises  the  yearly  rent-charge  of  2,000Z.  by 
way  of  jointure  and  in  bar  of  dower  (/)  to  commence  from  the  day 
of  the  death  of  the  said  A.  B.  and  to  be  payable  by  equal  quarterlj" 
payments  on  the  usual  quarter  days  without  any  deduction  {g)  the 
first  payment  of  an  apportioned  part  (A)  of  the  said  rent-charge  to  be 
made  on  the  first  of  such  quarter  days  which  shall  occur  after  the 
death  of  the  said  A.  B.  (i)     And  subject  to  the  said  rent-charge 

To  THE  USB  of  the  said  E.  F.  and  G.  H.  for  the  term  of  one 
thousand  years  to  commence  from  the  death  of  the  said  A.  B.  (7i) 
without  impeachment  of  waste  (Z)  upon  the  trusts  and  subject  to  the 
provisions  hereinafter  declared  and  contained  And  subject  to  the  said 
term 

To  THE  USE  of  the  first  and  other  sons  of  the  said  A.  B.  by  the  said 
C.  D.  severally  and  successively  in  remainder  one  after  the  other 
according  to  seniority  in  tail  male  (w)  with  remainder 

To  THE  USE  of  the  said  A.  B.  in  fee  simple  («) 


(rt)  See  Davidson,  Prec.  Con  v. 
iv.  402,  n.  (k),  3rd  ed. 

(b)  Ante,  p.  129. 

(c)  Ante,  i)p.  420—422. 
{(i)  Ante,  pp.  112,  205. 
(e)  Ante,  p.  116. 

(/)  Ante,  pp.  317,  318. 

(ff)  See  note  («)  above. 

[h)  Ante,  p.  129. 

{i)  Ante,  pp.  420—422. 

(k)  Ante,  pp.  493.  519  sq. 

{I)  Ante,  pp.  116,  496. 

(m)  Ante,  ]ip.  100.  202. 

(h)  Ante,i>i).3-3S—Ml.  These 
limitations  are  those  usually  con- 
tained in  a  settlement  made  by 
one  seised  in  fee  on  his  own 
marriage.  "Where  the  settlement 
is  made  by  a  father,  tenant  for 
life,  and  his  son,  tenant  in  tail,  on 
the  occasion  of  the  son's  marriage 
or  attainment  of  majorit}',  the 
limitations  are  much  more  elabo- 
rate. It  is  usual,  though  not  of 
course  absolutel)'  necessarj',  to 
carry  out  such  a  settlement  by 
two  deeds.  The  first  is  a  dis- 
entailing assurance  duly  enrolled, 


whereby  the  father  and  son  grant 
their  respective  estates  in  the 
lands  to  a  third  person,  usually 
the  family  solicitor,  in  fee  simple 
to  such  uses  as  the  fatlier  and 
son  shall  by  deed  jointly  appoint, 
and  in  default  ol  such  appoint- 
ment to  such  uses  as  the  son,  if 
lie  shall  survive  the  father,  shall 
by  deed  or  will  appoint,  and  in 
default  of  such  a))pointment  to 
the  uses  to  which  the  lands  pre- 
viouslj'  stood  limited.  By  the 
second  deed  the  father  and  son 
in  exercise  of  their  joint  power 
of  appointment  appoint  that  the 
lands  shall  thenceforth  reiuaiu 
to  the  uses  tliereinafter  declared, 
and  by  waj^  of  further  assurance 
grant  the  lands,  according  to 
their  respective  estates  therein, 
to  a  third  person  in  fee  simple 
to  the  same  uses  ;  see  ante, 
pj).  373,  380.  Uses  are  then 
declared,  under  which  the  son 
takes  a  i-eut-charge  for  his  support 
during  the  father's  life,  and  the 
sou's   wife    (if  the   settlement    is 
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AXD  IT  IS  HEREBY  AGREED  AND  DECLARED      [riere  follow  f/w    Trusts of  term 
trusts  of  the  term  of  one  thousand  years,  lohich  are  shortly  to  raise    to  raise 
after  the  settlor's  death  or  in  his  lifetime  at  his  request  in  loriting  hy    '■  '      ' 

mortgage  of  all  or  any  part  of  the  premises  for  the  lohole  or  jfc^rt  of 
the  term  or  by  sale  of  timher  or  minerals  or  out  of  the  rents  and  profits 
or  by  any  other  reasowible  means, portiom  for  the  children  or  child  if 
the  marriage,  other  than  the  first  or  only  or  other  son  ivho  before 
attaining  the  age  of  twenty -one  years  shall  become  entitled  injjossession 
or  remainder  to  the  first  estate  in  tail  male,  who  being  sons  or  a  son 
shall  attaiji  the  age  of  twenty-one  years  or  being  daughters  or  a 
daughter  shall  attain  that  age  or  marry  under  that  age,  namely  (say) 
10,000Z.  if  there  shall  be  but  one  such  child,  18,000Z.  ifthereshall  behut 
two,  24,000Z.  if  there  shall  be  but  three,  and  30,000^.  //  there  shall  be 
four  or  more  such  children ;  such  sums  to  be  paid  to  such  one  or  more 
exclusively  of  the  others  or  other  of  such  children  at  such  times  not 
jfreciously  in  the  case  of  sons  to  the  attainment  of  majority,  and  in  the 
case  of  daughters  to  majority  or  marriage,  and  subject  to  such  pro- 
visions as  the  settlor  shall  by  deed  or  will  appoint,  and  in  default  of 
such  appointment  to  be  divided  equally  between  ilie  children  if  more 
than  one,  and  paid  to  sons  at  twenty-one  and  to  daughters  at  twenty- 
one  or  marriage.  There  are  added  a  hotchpot  clause  providing  that 
a  child  to  ivhom  any  apjwintment  is  made  must  bring  the  sum  apjwinted 
■into  account  before  tahing  any  of  the  unappoinied  part  of  the  trunt 
fund{o),  and  jirovisions  for  the  maintenance  of  the  younger  children 
during  minority  after  the  settlor  s  death,  for  the  advancement  of  part  of 
their  poitions  for  their  benefit,  for  the  tenant  for  life  to  keep  down  the 
interest  on  money  raised  for  portions  in  his  lifetime,  and  for  the 
surplus  rents  to  be  taken  by  the  reversioner  [p).  Then  follow  powers  for 
the  settlor  to  jointure  a  future  loife,  and  to  charge  portions  for  the 
children  of  a  future  marriage  (q).] 

made  on  liis  inaiiiage)  a  rent-  male,  mid  to  the  sons'  daughters 
charge  for  her  life  in  ease  she  in  tail,  the  ultimate  remainder 
shall  1)0  left  a  widow  in  the  heiiig  to  the  son,  who  was  the 
father's  lifetime,  and  a  rent-  disentailing  tenant  in  tail,  in  fee 
charge  of  larger  amount  for  lier  simple.  See  Williams  on  Settle- 
jointure  if  .she  shall  survive  both  meiits,  214  —  218,  288  —  291; 
the  father  and  the  .son,  and  the  Davidson,  I'rec.  Conv.  iii.  32-1 — 
father  has  a  life  estate  in  n-slora-  330,  3rd  ed.  :  Wins.  ("onv.  Stat, 
lion    of    his    former    life    estate,  517. 

and  after  the    father's  death  the  (o)  See  Wms.    I'ers.    Prop.  354. 

lands  are  limited  to  the  son  for  o*).'*,  15tli  ed. 

life,    with  remainder  to   trustees  (jA  .Intv,  pp.  .'»19,  520.     As  to 

for  a   term    to    raise   portions  for  the  object  and  form  of  the  trusts 

liis   ycnmger   children,    with    re-  of  a  term   to    raise  portions,   see 

iiiainder    to    his    first    and    other  Williams    on     Settlements.     219, 

sons    in    tail    male,    with    divers  259    sq.  ;  Davidson,   Prec.    Conv. 

other     remainders,     as     to     the  i.  321.  5th  ed.  ;  iii.    405  nq..  988, 

father's    other   sons,   if    any    be  3rd  ed.  ;  David.son's  Concise  Pre- 

living,    successively  for  life  with  cedents,  542,  ISiii  ed. 

remainder  to  their   sons   in    tail  [q)  See    Williums     on    Sotth- 
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Appointment 
of  trustees  for 
the  purj)oses 
of  the  Settled 
Land  Acts. 

Provision 
dispensing 
with  notice 
to  such 
trustees. 

And  with  the 
restriction  on 
sale  or  lease 
of  principal 
mansion 
house,  &c. 

Provision  as 
to  rent  on 
minine  leases. 


Accumula- 
tions during 
minority. 


And  it  is  hereby  agukkd  and  dkclared  that  the  said  E.  F. 
and  G.  H.  shall  be  the  trustees  of  these  presents  for  the  purposes 
of  the  Settled  Land  Acts  1882  to  1800  (/•)  and  the  42nd  section  of  the 
Conveyancing  and  Law  of  Property  Act  1881  («) 

And  that  it  shall  be  lawful  for  the  said  A.  B.  to  exercise  all 
or  any  of  the  powers  given  to  a  tenant  for  life  by  the  said  Settled 
Land  Acts  with  respect  to  all  or  any  part  of  the  hereditaments 
hereby  assured  without  giving  to  the  trustees  for  the  time  being  of 
these  presents  for  the  purposes  of  the  same  Acts  any  notice  of  his 
intention  in  that  behalf  {t)  and  as  regards  the  principal  mansion 
house  on  the  same  hereditaments  and  the  pleasure  grounds  and  park 
and  lands  usually  occupied  therewith  or  any  part  thereof  respectively 
without  the  consent  of  the  same  trustees  or  an  order  of  the  Court  («) 

And  that  the  whole  of  the  rent  reserved  by  any  mining  lease  of 
the  premises  to  be  granted  under  the  Settled  Land  Acts  1882  to  1890 
shall  be  received  by  the  person  or  persons  for  the  time  being  entitled 
to  receive  the  rents  and  profits  of  the  premises  and  shall  be  applicable 
by  him  or  them  as  rents  and  profits  and  no  part  of  any  such  rent 
shall  *be  set  aside  as  capital  money  arising  under  the  said  Settled 
Land  Acts  {x) 

And  that  in  the  event  of  the  death  of  any  person  who  shall  have 
been  entitled  in  possession  to  the  premises  for  an  estate  in  tail  male 
by  these  presents  limited  to  him  as  purchaser  under  the  age  of  twenty- 
one  years  the  said  E.  F.  and  G.  H.  or  other  the  trustees  or  trustee  for  the 
time  being  of  these  presents  shall  apply  any  fund  which  they  or  he 
may  have  accumulated  pursuant  to  the  42nd  section  of  the  Con- 
veyancing and  Law  of  Property  Act  1881  out  of  income  arising  from 
the  premises  whilst  such  infant  was  so  entitled  in  possession  in  the 
same  manner  as  capital  money  arising  under  the  Settled  Land  Acts 
1882  to  1890  (//) 

In  witness  &;c  (z) 

The  Schedule  above  referred  to  [co/ttains  a  2}(i''ticnhir  descrij)tiuii 
of  the  property  convey ed^ 


ments,  290  ;  Davidson,  Prec. 
Conv.  iii.  466  sq.,  1001  sq.,  3rd  ed. 

(r)  Ante,  p.  119. 

(s)  Ante,  p.  290,  n.  (t). 

(t)  Ante,  pp.  119,  121,  n.  (/). 

(u)  Ante,  pp.  119—121.  A 
settlor,  who  is  himself  seised  in 
fee,  will  naturally  desire  to  be 
unrestricted  in  his  exercise  of  the 
powers  given  by  the  Settled  Land 
Acts  ;  but  it  is  not  common,  in  the 
case  of  family  re-settlenieuts,  so 
to  remove  the  restriction  on  the 


sale  or  leasing  of  the  principal 
mansion  house. 

(.r)  A?ite,  i^p.  1-20,  121. 

((/)  In  default  of  this  pro- 
vision, the  accumulations  would 
belong  to  the  infant's  legal 
personal  representatives.  See 
AVnis.  Conv.  Stat.  206,  209. 

(z)  Ante,  p  598.  Deeds  of 
settlement  of  real  estate  are 
charged  with  a  stamp  dutj'  of 
10s.  only  ;  ante,  p.  158,  n.  (t). 
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PART  VII. 


OF    LAND   REGISTERED    UNDER   THE    LAND    TRANSFER 
ACTS. 


As  we  have  seen  (a),  under  the  Land  Transfer  Acts, 
1875  and  1897  (h),  and  the  Order  in  Council  made 
thereunder,  registration  of  the  title  to  lands  situate  in 
the  county  and  city  of  London  has  been  made  compul- 
sory on  sale.  It  is  therefore  necessary'  to  give  some 
account  of  the  system  of  registration  of  title  established 
by  these  Acts.  Registration  of  title  was  first  intro- 
duced as  a  voluntary  system  by  an  Act  of  1862  (c),  but 
this  Act,  having  met  with  small  success,  was  superseded 
by  the  Land  Transfer  Act,  1875  (d).  Registration 
under  the  Act  of  1875  was  also  optional,  and  was  but 
seldom  employed.  The  Act  of  1897  and  the  Land 
Transfer  Eules,  1898  and  1903,  amended  the  Act  of 
1875  in  several  important  particulars,  besides  pro- 
viding for  compulsory  registration  in  the  manner 
alread}^  described  (fo- 
under the  Land  Transfer  Acts,  1875  and  1897  (./'),  oftico  of  land 
there  is  established  an  ofiice  of  land  registry-,  with  a  ''-'o'stry. 

(«)  Ante,  pp.  207,  208.  title;  see  Sug.   V.  &  P.  fill  sy., 

(b)  Stat.   38  &  39  Vict.  c.  87;  14tli  eel.   This  Act  does  not  api.ear 
GO  &  61  Vict.  c.  6f>.  to  Iiave  been  repealed. 

(c)  Stats.  2f.  &;  26  A'ict.  c.  53  ;  ((/)  Stat.   38  &  39  Vict.  c.   87, 
-see  Sug.  V.  &  P.  fyObsq.,  14lh  cd.  s.  125. 

Another  Act  of  tlie  same  session,  (c)  Ante,    pp.    207,    208,    -lO-l, 

Stat.    25  &  26    Vict.    c.   67,    em-  506,  513. 

powered   ])ersons   claiming  to  be  (/)  Stats.  38  <k  39  A'ict.  c.  87, 

entitled  to  land  in  j)ossession  tor  ss.  ](16.«/.  :    60  &  61  Vict.   c.  65, 

an  estate  in  fee  simple,  or  claim-  ]>t.    ii.  ;     Land    Transfei'   Rules, 

ing  power  to  dispose  of  siicb  an  1903,    hereinafter   referred   to   a.s 

estate,  to  apply  to  the  Court  of  L.  T.  It.  (1!MI3). 
Chancery    lor    a    declaration    of 
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What  land 
may  be 
registered. 


registrar  and  other  officials.  Application  may  be  made  at 
this  office  for  registration  of  the  applicant  or  his  notninee 
or  nominees  as  the  proprietor  or  proprietors,  either  with 
an  absolute  title  or  with  a  possessory  title  onlj^  of 
any  freehold  land,  or  of  any  leasehold  land  held  under 
a  lease  which  is  either  immediately  or  mediately  derived 
out  of  land  of  freehold  tenure  and  is  for  or  determinable 
on  a  life  or  lives  or  for  a  term  of  years  of  which  more 
than  twenty-one  are  unexpired  (g).  An  underlease 
is,  but  a  term  created  for  mortgage  purposes  (//)  is  not 
to  be  deemed  such  a  lease  (i).  Copyholds  are  excepted 
from  the  Acts;  and  so  are  customary  freeholds  (k),  in 
any  case  in  which  an  admission  or  any  act  by  the  lord 
of  the  manor  is  necessary  to  perfect  the  title  of  a  pur- 
chaser from  the  customary  tenant  {I).  The  term  land 
as  used  in  the  Acts  includes  all  hereditaments,  corporeal 
or  incorporeal  (in) ;  and  the  title  to  an  undivided  share 
of  land  may  be  registered  (»).  The  Acts  do  not  apply 
to  Scotland  or  Ireland  (o). 


W^ho  is 
entitled  to 
apply  f or 
registration. 


The  persons  entitled  to  apply  for  registration  are 
(1)  any  person  who  has  contracted  to  buy  for  his  own 
benefit,  in  the  case  of  freeholds,  an  estate  in  fee  simple, 
or  in  the  case  of  leaseholds,  land  held  under  such  a  lease 
as  above-mentioned,  and  in  either  case  whether  subject 
or  not  to  incumbrances,  provided  that  the  vendor  con- 
sent to  the  application  ;  (2)  any  person  entitled  for  his 
own  benefit  at  law  or  in  equity  to  such  an  estate  in 
freeholds  or  such  leasehold  land,  subject  or  not  as 
aforesaid  ;  (3)  any  person  capable  of  disposing  for  his 
own    benefit   by   way   of    sale  of    such  an  estate  in 


ig)  Stat.  38  &  39  Yict.  c.  87, 
ss.  2,  5,  11,  as  amended  by  60  & 
61  Vict.  c.  65,  s.  14,  and  First 
Sciiedule  ;  L.  T.  K.  (19u3) 
50—67. 

{h)  Ante,  pp.  549,  551. 

(/)  Stat.  60  &  61  Yiut.  c.  65, 
First  Schedule. 

(k)  Ante,  pp.  454—456. 


(I)  Stat.  38  &  39  Yict.  c.  87, 
s.  2  ;  see  60  &  61  Yict.  c.  65, 
First  Schedule. 

(m)  Stat.  60  &  61  Yict,  c.  65, 
s.  24. 

(n)  Stat.  60  &  61  YiL-t.  c.  65, 
s.  14  (1)  ;  L.  T.  K.  (1903)77. 

(o)  Stat.  38  &  39  Yiet.  c.  87,  s.  2, 
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freeholds  or  such  leasehold  land,  subject  or  not  as 
aforesaid  (q) ;  (4)  any  person  holding  land  on  trust  for 
sale,  and  any  trustee,  mortgagee  or  other  person 
having  power  of  sale,  with  the  consent  in  each  case  of 
the  persons  (if  any)  whose  consent  is  required  to  the 
exercise  b}^  the  applicant  of  his  trust  or  power  of 
sale  (y)  ;  and  (5)  any  two  or  more  persons  entitled  for 
their  own  benefit,  concurrently  or  successively,  or 
partly  in  one  mode  and  partly  in  another,  to  such 
estates,  rights  or  interests  in  land  as  would,  if  vested  in 
one  person,  entitle  him  to  be  registered  as  proprietor 
of  the  land.  These  last  may  apply  to  be  registered 
as  joint  proprietors  in  the  same  manner  and  with  the 
same  incidents,  so  far  as  circumstances  admit,  as  a 
single  proprietor  (s). 

Where  an  absolute  title  is  required,  the  applicant  or  Application 
his  nominee  shall  not  be  registered  as  proprietor  of  the  !°^  I'esistra- 

_  <=>  _        _  i      A  tion  with 

fee  simple  unless  and  until  the  title  is  approved  by  the  absolute  title. 

registrar  (t).  On  an  application  for  registration  with 
an  absolute  title,  the  title  is  investigated  in  the  office,  an 
abstract  of  title  in  the  usual  form  (ti)  being  furnished  by 
the  applicant,  and  the  abstracted  documents  and  other 
usual  evidence  verifying  the  abstract  {x)  being  pro- 
duced (/y).  The  title  is  examined  by  or  under  the  super- 
intendence of  the  registrar  in  accordance  with  the  usual 
conveyancing  practice,  the  registrar  being  at  liberty  to 
refer  the  whole  or  any  part  of  the  examination  for  the 
opinion  of  one  of  the  official  examiners  of  title,  and  to 
act  on  such  opinion :  but  when  (1)  the  land  has  been 
sold  or  purchased  under  an  order  of  the  Court,  or 
(2)  has  been  registered  with  a  possessory  or  qualified 
title  for  six  years  prior  to  the  date  of  application  for 

(q)  Stat.  38  &  39  Vict.  c.  87,  and  First  Schedulp. 

ss.    5,    11  ;  GO  &  Gl  Vict.  c.  6i>,  (t)  Stat.  38  &  39  Vict.  c.  87,  s.  6. 

First  Scliedulc.  («)  Antr,  p.    ")75. 

(/•)  Stat.  38 &  39  Vict. 0.87,. s.  68.  (x)  Ante,  ]..  :uT,. 

(s)  Sect.     t)9,    a.s   aiiieuded    hv  (»/)  Stat.   38  k  30   Vict.  c.  87, 

Stat.  60  &  61  Vict.  c.  65,  s.  14(1),  s.  17  ;  L.  T.  11.  (1903)  30—48. 
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Power  to 
approve  of  a 
good  holding 
title. 


Incumbrances 
prior  to  first 
registration 
with  an 
absolute  title. 


registration  with  an  absolute  title,  the  first  proprietor 
having  been  a  purchaser  on  sale,  or  (3)  when  the  title 
has  been  fully  investigated  before  the  date  of  the 
application,  the  examination  may  be  modified  in  such 
manner  as  the  registrar  may  think  fit  (z).  The  appli- 
cation is  advertised,  stating  a  time  within  which 
objections  may  be  made  (a),  and  any  person  may 
object  to  the  registration  (b).  If  any  such  objection 
is  made,  the  title  shall  not  be  registered  as  absolute 
until  the  objection  has  been  either  withdrawn  or 
otherwise  disposed  of  (c).  The  registrar  has  juris- 
diction to  hear  and  determine  any  such  objection, 
subject  to  an  appeal  to  the  Court ;  or  the  registrar 
may,  instead  of  deciding  any  question  himself,  refer  it 
at  once  to  the  Court  for  decision  (</).  If  the  registrar, 
upon  the  examination  of  any  title,  is  of  opinion  that  the 
title  is  open  to  objection,  but  is  nevertheless  a  title,  the 
holding  under  which  will  not  be  disturbed  (e),  he  may 
approve  of  such  title,  or  may  require  the  applicant  to 
apply  to  the  Court,  upon  a  statement  signed  by  the 
registrar,  for  its  sanction  to  the  registration  (f).  All 
jurisdiction  vested  by  the  Acts  or  Rules  in  the  Court  is 
assigned  to  the  senior  Judge  for  the  time  being  of  the 
Chancery  Division  of  the  High  Court  (g).  Incum- 
brances, conditions,  and  other  burdens  (including  fee 
farm  grants,  or  other  grants  reserving  rents  or  services) 
to  which  the  fee  simple  estate  in  the  land  may  be 
subject,  shall  be  entered  in  the  register  in  accordance 
with  the  title  produced  (/?).     Before  the  completion  of 


(z)  L.  T.  R.  (1903)  36. 

(a)  Stat.  38  &  39  Vict.  c.  87, 
s.  17  (1);  L.  T.  R.  (1903)  37. 

{h)  Rule  41. 

(c)  Rule  42. 

{d)  Stat.  38  &  39  Vict.  c.  87, 
s.  17  (2)  ;  L.  T.  R.  (1903)  297. 

(e)  I.e.,  what  is  called  a  good 
holding  title  as  distinguished 
from  a  good  marketable  title ; 
see  ante,  p.  580. 


(/)  Stat.  38  &  39  A^ict.  c.  87, 
s.  17  (3). 

(g)  L.  T.  R.  (1903)  299. 

(/i)  L.  T.  R.  (1903)  46.  As  to 
notification  of  the  cessation  of 
such  incumbrances,  see  stats.  3S 
&  39  Vict.  c.  87,  s.  19  ;  60  &  61 
Vict.  c.  65,  First  Schedule  ; 
li.  T.  R.  (1903)  216,  217  ;  2 
Wm.s.  V.  k  P.  1067—1069. 
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the  registration  of  any  land  in  respect  of  which  an 
examination  of  title  is  required,  the  vendor  and  his 
solicitor,  in  cases  where  the  applicant  is  a  person  who 
has  contracted  to  buy  such  land,  and  in  all  other 
cases  (i)  the  applicant  and  his  solicitor,  must  each  make 
a  statutory  declaration  that  all  deeds,  wills  and  instru- 
ments of  title,  and  all  charges  and  incumbrances  affecting 
the  title  lo  the  land  and  all  facts  material  to  such  title 
have  been  disclosed  in  the  course  of  the  investigation  of 
title  made  by  the  registrar  {j).  And  a  person  shall  not 
be  registered  as  the  proprietor  of  land  until,  if  required 
by  the  registrar,  he  has  produced  to  him  such  documents 
of  title  as  will,  in  his  opinion,  when  stamped  or  other- 
wise marked,  give  notice  to  any  purchaser  or  other  person 
dealing  with  the  land  of  the  fact  of  registration,  and 
the  registrar  shall  stamp  or  otherwise  mark  the  same 
accordingly,  or  until  he  has  otherwise  satistied  the 
registrar  tliat  the  fact  of  registration  cannot  be  con- 
cealed from  a  purchaser  or  other  person  dealing  with 
the  land(/,).  When  these  requirements  have  been 
complied  with,  and  all  requisitions  and  objections  (if 
any)  have  been  disposed  of,  and  at  the  expiration  of 
the  time  fixed  by  the  advertisements  (/)  and  by  any 
notices  that  may  have  been  directed,  the  registration  is 
completed  (//()• 

Where    an   absolute   title   is   required,  and  on  the  Qualified 
examination  of  the  title  it  appears  to  the  registrar  that 
the  title  can  be  established  only  for  a  limited  period  or 

(/)  Ante,  pp.  620,  021.  rcnce   of   a  particular   event,   he 

{j)  Stat.    :i8  &  39  Vict.   c.  87,  may  file  a  note  of  tlie  fact,  and 

s.  70  ;  L.  T.  R.  (19(i3)  47.  on  "the  expiration  of  that  i.crind, 

(k)  Stat.  38  &  39  Vict.  c.   87,  or  on  proof  to  his  satisfaction  of 

s.  72.  tlic  ociiirivniM-  of    the   cvtMil,   ho 

{I)  Ante,  ji.  ()22.  niav,  if  lie  tliiiik  fit,  iv^rj.ster  tlie 

{m)   L.    T.    R.    (19(13)   41.       liy  title  a.s  alisolute  accor(lin;,'ly.     In 

rule    48,    if    tlie    registrar    is    ot  tiie   meantime   tlie   title   .sliail    he 

opinion  that  an  ahsoliite  title  may  registered    in    tlie    tiien    proper 

be  registered  at  tlie  e.\|)iration  of  manner. 

a  certain  period  or  on  the  occur- 


title. 
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subject  to  certain  reservations,  the  registrar  may,  at  the 
request  of  the  applicant,  by  entry  in  the  register  except 
from  the  effect  of  registration  any  estate,  right  or 
interest  arising  Ijefore  a  specified  date,  or  under  a 
specified  instrument,  or  otherwise  particularly  described 
in  the  register  ;  and  a  title  registered  subject  to  such 
excepted  estate,  interest  or  right  is  called  a  qualified 
title  (n). 


Application 
for  registra- 
tion with  pos- 
sessory title. 


AYhere  registration  with  possessory  title  only  is 
applied  for,  the  applicant  is  only  required  to  produce 
either  (1)  a  deed  or  other  document  conferring  on  the 
applicant  a  title  under  which  an  application  for  regis- 
tration as  first  proprietor  of  land  can  be  made  (o),  or 
(2)  a  statutory  declaration  by  himself  or  his  solicitor 
that  he  is  in  possession  of  the  land  and  is  entitled 
thereto  in  fee  simple  for  his  own  benefit,  or  otherwise, 
as  the  case  may  be.  The  application  must  be  accom- 
panied by  sufficient  particulars  to  enable  the  land  to 
be  identified  on  the  ordnance  map ;  and  must  also  be 
accompanied,  in  case  (1)  where  the  document  produced 
is  a  probate,  letters  of  administration,  an  order  of 
Court,  or  other  document  of  record,  and  in  case  (2) 
always,  by  the  latest  document  of  title,  other  than  a 
document  of  record,  in  the  applicant's  possession  or 
control  (j)).  The  title  is  not  investigated  (q),  nor  is  the 
application  advertised.  There  is,  however,  the  same 
requirement  as  upon  registration  with  an  absolute  or 
qualified  title,  with  respect  to  satisfying  the  registrar, 
b}'  production  of  documents  of  title  or  otherwise,  that 
the  fact  of  registration  cannot  be  concealed  from  a 
purchaser  or  other  person  dealing  with  the  land,  and 
w'ith  respect  to  marking  such  documents  with  notice 
of  the  registration  (r) ;   but  in  the  case  of  registration 


(n)  Stat.  38  &  39  Vict.  c.  87, 
s.  9  ;  see  L.  T.  K.  (1903)  49. 
(o)  Ante,  pp.  620.  621. 
ll))  Stat.   38  &  39  Vict.  c.  87, 


s.  6  ;  L.  T.  R.  (1903)  18. 

(q)  L.  T.  E.  (1903)  21. 

(/•)  Stat.   38  &  39  Vict.  c.  87, 
s.   72  ;  ante,  p.  623. 
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with  a  possessory  title  the  registrar  is  empowered  to  act 
on  such  reasonable  evidence  as  may  be  prescribed  by 
the  Rules  as  to  the  sufficiency  of  the  documents  pro- 
duced, and  as  to  dis[)ensing  with  their  production  in 
special  circumstances  (.s).  Applications  for  registra- 
tion with  a  possessory  title  are  entered  in  a  book  in 
the  order  in  which  they  are  delivered  and  numbered 
accordingly ;  and  when  the  plans  and  entries  for  the 
register  have  been  prepared  in  the  registry  and 
approved  by  the  applicant,  or  his  solicitor,  the  regis- 
tration is  completed  as  of  the  day  on  which  and  of  the 
priority  in  which  the  application  was  delivered  (t). 

The  above  provisions  apply  to  applications  for  regis-  Application 
tration  of  leasehold  land  as  well  as  freehold :  but  in  tion  ofTea^e- 
the  case  of  leaseholds  the  lease,  if  in  the  possession  or  hold  land, 
control  of  the  applicant,  and  in  all  other  cases  a  cop}' 
or  abstract,  or  other  sufficient  evidence  of  its  contents, 
must  be  delivered  with  the  application  (/O-     Applica- 
tion may  be  made  for  the  registration  of  leasehold  land 
with  absolute  title,  with  good  leasehold  title,  or  with 
possessory  title  (r).    When  an  absolute  title  is  required, 
no  person  shall  be  registered  as  proprietor  until  and 
unless  the  title  both  to  the  leasehold  and  the  freehold, 
and  to  any  intermediate  leasehold  that  may  exist,  is 
approved  by  the  registrar ;  and  when  a  good  leasehold 
title   is   required,    no  person    shall   be  registered  as 

(s)  Stat.  60  &  61  Vict.  c.  65,  that  such  deeds  are  all  the  deeds 

First  Schedule.      The  rules  only  necessary  to  be  niarkeil   (r.    25)  ; 

l)resrrilie  such  evidence  as  above  and    tliat   it"    in   any    ca.se    it   i.s 

uicniioiied  (L.   T.  R.  (1903)  18):  proved  to  the  .satisfaction  of  llie 

tiiat  if    a   document    of    title    be  registrar,  Ijy  tlie  statutory  decl:ira- 

(b'livered  with  the  applieation,  it  tioii   of   the    applicant's    sulicitor 

sliall   lie    marked  with    notice    of  or  otherwise,   tliat  any  document 

tiic    rej^istration    (r.     'H)  ;     tiiat  of  title  reipiirinj^   to    lie    marked 

where   the  deeds  produced  to   be  cannot  be  produced,  the  registrar 

marked  are  numerous,   the  regis-  may    complete     the    regi.-tration 

trar    may    act    on     a     statutoi-y  without  sueh  [udiluction  (r.  "Jti). 

declaration     of    the     applicant's  (I)   L.  T.  K.  (1903)  2'J. 

solicitor   that    all    tiu'    lands    in-  (it)  Rules  .'iO,  ,">1. 

eluded    in     the    ajiplication    ■Mr  (r)  L.  T.  R.  (190.3)  52- 
<lealt   with   by   such   deeds,    and 

W.R.P.  -lO 
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Qualified 
title  to 
leaseholds. 


proprietor  until  and  unless  the  title  to  the  leasehold 
interest  is  approved  by  the  registrar  (w).  Where, 
however,  the  original  lessee  is  registered  as  first  pro- 
prietor, the  title  may  be  entered  as  good  leasehold  on 
his  satisfying  the  registrar  that  he  has  not  incumbered 
or  dealt  with  the  land  in  any  way  except  as  disclosed; 
and  no  advertisement  shall  be  necessary  {x}.  On  an 
application  for  registration  of  leasehold  land  with  an 
absolute  or  a  good  leasehold  title,  a  title  qualified  in 
respect  either  of  the  lessor's  right  to  the  reversion  or 
the  lessee's  to  the  lease,  may  be  registered  in  the  same 
circumstances  as  determine  the  registration  of  freeholds 
with  a  qualified  title  (y). 


Land 
certificate, 


On  entry  on  the  register  of  the  name  of  the  first 
registered  proprietor  of  any  freehold  or  leasehold  land, 
the  registrar  is  required  to  prepare  a  land  certificate, 
certifying  that  the  proprietor  is  registered  as  proprietor 
of  the  land  described  therein,  and  stating  whether  his 
title  is  absolute,  qualified,  good  leasehold  or  posses- 
sory. The  land  certificate  may  be  delivered  to  the 
proprietor,  or  deposited  in  the  registry,  as  he  may 
prefer  {.z). 


EfEect  of  first 
registration 
with  absolute 
title,  as  to 
freeholds. 


The  first  registration  of  any  person  as  proprietor  of 
freehold  land  with  an  absolute  title  shall  vest  in  him  an 
estate  in  fee  simple  in  such  land,  together  with  all 
rights,  privileges  and  appurtenances  belonging  or 
appurtenant  thereto,  subject  as  follows: — (1)  to  the 
incumbrances,  if  any,  entered  on  the  register,  and 
(2)  unless  under  the  provisions  of  the  Acts  the  contrary 
is  expressed  on  the  register,  to  such  liabilities,  rights 
and  interests  (if  any)  as  are  by  the  Acts  declared  not  to 


Qiv')  Rule  53, 
(a;)  llule  54. 

(2/)  L.  T.  R.  (1903)  58  ;  ante 
]..  623. 


(s)  Stats.  38  &  39  Vict.  c.  87. 
s.  10  ;  tiO  &  61  Vict.  c.  65,  s.  8 
(4);  L.  T.    R.(1903)  65,  258. 
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be  incumbrances  {a),  and  (3)  where  such  first  proprietor 
is  not  entitled  for  his  own  benefit  as  between  himself 
and  any  persons  claiming  under  him  to  any  unregistered 
estates,  rights,  interests  or  equities  to  which  such 
persons  may  be  entitled : — but  free  from   all   other 

(a)  By  Stat.  38  &  39  Vict.  c.  87,  s.  18,  as  amended  by  60  &  61  Vict. 
c.  65,  First  Schedule,  all  registered  land  sliali,  iniless  under  the  provisions 
oF  the  Acts  the  contrary  is  expressed  on  the  register,  be  deemed  to 
be  subject  to  sucli  oF  the  following  liabilities,  riglits  and  interests  as 
may  be  for  the  time  being  subsisting  in  reference  thereto,  and  sucli 
liabilities,  rights  and  interests  sliall  not  be  deemed  incumbrances 
within  the  meaning  of  the  Acts  (that  is  to  say), 

(1)  Liability  to  repair  higinvays  by  reason  of  tenure,  quit  rents, 
Crown  rents,  heriots,  and  other  rents  and  charges  having  their  origin  in 
tenure  ;  and 

(2)  Succession  duty,  estate  duty,  land  tax,  tithe  rent-charge  and 
payments  in  lieu  of  tithes  or  of  tithe  rent-charge  ;  and 

(3)  Rights  of  common,] riglits  of  sheepwalk,  rights  of  way,  water- 
courses, and  rights  of  water,  and  other  easements  ;  and 

(4)  Rights  to  mines  and  minerals  created  previously  to  the  registra- 
tion of  the  land  or  the  1st  of  January,  18118  ;  and 

(5)  Rights  of  entry,  searcli,  and  user,  and  other  rights  an<l 
reservations  incidental  to  or  rwpiired  for  the  puri)ose  of  giving  full 
effect  to  the  enjoyment  of  rights  to  mines  and  minerals,  or  of  property 
in  mines  or  minerals,  and  created  jueviously  to  the  registration  of 
the  land  or  the  1st  of  January,  1898  ;  and 

(6)  Rights  of  fishing  and  sporting,  seignorial  an<l  manorial  rights 
of  all  descriptions,  and  franchises  exercisable  over  the  registered 
lands  ;  also  liability  to  repair  the  (diancel  of  any  church,  liability  in 
respect  of  embankments  and  river  walls,  and  drainage  rights, 
customary  rights,  public  rights,  and  profits  a  prendre  ;  and 

(7)  Leases  or  agreements  for  leaves  and  otiier  tenancies  for  any  term 
not  exceeding  twenty-one  years,  or  lor  any  less  estate,  in  cases  where 
there  is  an  occupation  under  such  tenancies  ;  also,  .subject  to  the 
provisions  of  the  Land  Transfer  Act,  1897  (see  sect.  12,  posf),  rights 
ac(|uired,  or  in  course  of  being  ac(]^uired,  under  the  Limitation  Acts  : 

I'rovided  as  follows  : 

(a)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  any 
land  registei-ed,  or  about  to  be  registered,  is  exempt  from  land  tax 
or  tithe  rent-charge,  or  from  payments  in  lieu  of  tithes  or  of  tithe 
rent-chaige,  the  registrar  may  notify  the  fact  on  the  register  idi  the 
prescribed  manner  (see  L.  T.  R.  (190'3)  212)  ;  and 

(b)  The  Commissioners  of  Inlaml  Revenue  shall,  upon  the  appli- 
cation of  the  proprietor  of  any  land  registered  or  about  to  bo 
registered,  upon  such  declaration  being  made,  or  sui'h  other  evi- 
dence being  produced  as  the  Commissioners  reipiire,  and  upitn 
payment  of  the  prescribed  fee,  grant  a  certificate  that  at  tlie 
date  of  tlie  grant  thereof  no  succession  duty  is  owing  in  respect 
of  such  land,  and  the  registrar  shall  in  tiie  prescribeil  manner 
notify  such  fact  on  the  register,  and  such  notification  shall  be  con- 
clusive evidence  of  the  fact  so  notified  in  respect  of  .succession  duty 
(see,  however,  star.  60  k  61  Vict.  c.  65,  s.  13,  wiiich  apjtears  to  sajK-r- 
sede  this  provision) ;  and 

(c)  Where  it  is  ])roved  to  the  satisfaction  of  the  registrar  tiiat  the 
right  to  any  mines  or  minerals  is  vested  in  the  proprietor  of  land 

40—2 
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Effect  of  first 
registration 
with  a  (quali- 
fied or  a 
possessory 
title,  as  to 
freeholds. 


estates  and  interests  whatsoever,  including  those  of 
the  Crown  (/>).  The  registration  of  any  person  as  first 
registered  jiroprietor  of  freehold  land  with  a  qualified 
or  with  a  possessory  title  shall  have  the  same  eft'ect  as 
registration  with  an  absolute  title;  except  that  registra- 
tion with  a  qualified  title  shall  not  affect  or  prejudice 
the  enforcement  of  any  estate,  right  or  interest  appear- 
ing by  the  register  to  be  excepted  {c),  and  registration 
with  a  possessory  title  shall  not  aftect  or  prejudice  the 
enforcement  of  any  estate,  right  or  interest  adverse  to 
or  in  derogation  of  the  title  of  such  first  registered 
proprietor  and  subsisting  or  capable  of  arising  at  the 
time  of  registration  of  such  proprietor  (d). 


Effect  of  first  The  registration  of  any  person  as  first  registered  pro- 

xvi'th  an  ^°^  prietor  of  leasehold  land  with  an  absolute  title  shall  be 

absolute  deemed  to  vest  in  him  the  possession  (c)  of  the  land 

leaseholds.  Comprised  in  the  registered  lease  relating  to  such  land 

registered  or  about  to  be  registered,  the  registrar  may  register  such 
proprietor  in  the  prescribed  manner  as  propiietor  of  such  mines  and 
minerals  as  well  as  of  the  laud  (see  L.  T.  R.  (1903)  213)  ;   and 

(d)  Where  it  is  proved  to  the  satisfaction  of  the  registrar  that  the 
right  to  any  mines  or  minerals  is  severed  from  any  land  registered  or 
about  to  be  registered,  the  registrar  may,  on  the  application  of  the 
person  entitled  to  any  such  mines  and  minerals,  register  him  as  pro- 
prietor of  such  mines  and  minerals  in  manner  in  the  Act  of  1875 
(see  s.  82  ;  L.  T.  R.  (1903)  71,  74)  mentioned,  and  upon  such  registra- 
tion being  effected  shall  enter  on  the  register  of  the  land  a  reference 
to  the  registration  of  such  other  person  as  proprietor  of  such  mines 
and  minerals  (see  L.  T.  R.  (1903)  214). 

Where  the  existence  of  any  such  liabilities,  rights  or  interests,  as 
are  mentioned  in  this  section,  is  proved  to  the  satisfaction  of  the 
registrar,  the  registrar  may,  if  he  think  fit,  enter  on  the  register 
notice  of  such  liabilities,  rights  or  interests  in  the  prescribed  manner. 
This  power  shall  be  exercised  in  all  cases  where  the  abstract  of  title 
on  first  registration  or  on  registration  as  qualified  or  absolute  discloses 
the  existence  of  any  such  liabilities  as  are  mentioned  in  sub-sections 
4  and  5.  (See  L.  T.  R.  (1903)  215.)  Where  an  easement  is  regis- 
tered as  an  incumbrance,  the  dominant  and  servient  tenements  shall 
be  defined,  if  practicable  and  required  by  the  parties.  Notice  of  a 
power  of  re-entry  and  of  a  right  of  reverter  may  be  entered  on  the 
register  under  this  paragraph. 


(6)  Stat.  38  &  39  Yict.  c.  87, 
s.  7.  By  s.  105,  nothing  in  the 
Act  shall  affect  the  right  of  the 
Crown  to  any  escheat  or  for- 
feiture. 


(c)  A)itc,  p.  623. 

(d)  Stat.  38  &  39  Vict.  c.  87, 
ss.  8,  9. 

(e)  See  ante,  p.  494, 
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for  all  the  leasehold  estate  therein  described,  with  all 
implied  or  expressed  rights,  privileges  and  appurten- 
ances attached  to  such  estate,  but  subject  as  follows: — 

(1)  to  all  implied  and  expressed  covenants,  obligations 
and  liabilities  incident  to  such  leasehold  estate  ;  and 

(2)  to  the  incumbrances  (if  any)  entered  on  the  register; 
and  (3)  unless  the  contrary  is  expressed  on  the  register, 
to  such  liabilities,  rights  and  interests  as  affect  the 
leasehold  estate,  and  are  by  the  Acts  declared  not  to  be 
incumbrances  in  the  case  of  registered  freehold  land  (/) ; 
and  (4)  where  such  first  proprietor  is  not  entitled  for  his 
own  benefit  to  the  land  registered  as  between  himself 
and  any  persons  claiming  under  him  to  any  unregistered 
estates,  rights,  interests  or  equities  to  which  such 
persons  may  be  entitled  : — but  free  from  all  other 
estates  and  interests  whatsoever,  including  those  of 
the  Crown  (r/).  Registration  of  a  person  as  first  pro- 
prietor of  leasehold  land  with  a  good  leasehold,  qualified 
or  possessory  title  shall  have  the  same  effect  as  registra- 
tion with  an  absolute  title :  except  that  registration 
with  a  good  leasehold  title  shall  not  affect  or  preiudice   ['^'e,  «s  to 

"  ...  leaseholds 

the  enforcement  of  any  estate,  right  or  mterest  affect- 
ing or  in  derogation  of  the  title  of  the  lessor  to  grant 
the  lease  (li) ;  that  registration  with  a  qualified  title 
shall  not  affect  or  prejudice  the  enforcement  of  any 
estate,  right  or  interest  appearing  by  the  register  to 
be  excepted  (/) ;  and  that  registration  with  a  possessory 
title  shall  not  affect  or  prejudice  the  enforcement  of  any 
estate,  right  or  interest  (whether  in  respect  of  the 
lessor's  title  or  otherwise)  adverse  to,  or  in  derogation 
of,  the  title  of  such  lirst  registered  proprietor,  and 
subsisting  or  capable  of  arising  at  the  time  of  the 
registration  of  such  proprietor  (J). 


Effect  of  first 
registration 
with  a 

fiualified.good 
leasehold,  or 
possessory 


(/)  Jntc,  p.  G-27,  1).  (rt). 

{(f)  Stat.  38  &  ;jy  Vict.  c.  87, 
s.  13,  as  aiiieiicled  bv  L.  T.  U. 
(1903)  5.'). 


(h)  L.  T.  K.  (19(13)  M. 
(i)  Rule  :,'.>.     Aut,;  y.  t)23. 
(?)  L.  T.  i;.  (I!l(i3)  r.7. 
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llegistratioii 
of  settled 
land. 


A  tenant  for  life  having  the  power  of  sale  given  by 
the  Settled  Land  Acts  (A)  comes  under  the  description 
of  those  entitled  to  apply  for  registration  of  land  (/) ; 
and  settled  land  may,  at  the  option  of  the  tenant  for  life, 
be  registered  either  in  the  name  of  the  tenant  for  life  or, 
where  there  are  trustees  with  powers  of  sale,  in  the 
names  of  those  trustees,  or,  where  there  is  an  overriding 
power  of  appointment  of  the  fee  simple,  in  the  names  of 
the  persons  in  whom  that  power  is  vested  [m) :  but  there 
shall  also  be  entered  on  the  register  such  restrictions  or 
inhibitions  as  may  be  prescribed  by  the  rules  or  may  be 
expedient  for  the  protection  of  the  rights  of  the  persons 
beneficially  interested  in  the  land  {)i).  The  registered 
proprietor  of  settled  land  and  all  other  necessar}-  parties 
(if  any)  shall,  on  the  request,  and  at  the  expense,  of  any 
person  entitled  to  an  estate,  interest  or  charge  convej'ed 
or  created  for  securing  money  actually  raised  at  the  date 
of  such  request  (o),  charge  the  land  in  the  prescribed 
manner  with  the  payment  of  the  money  so  raised  (}>). 
Subject  to  the  maintenance  of  the  right  of  the  registered 
proprietor  to  deal  by  registered  disposition,  or  by  way 
of  mortgage  by  deposit,  with  any  land  whereof  he  is 
registered  as  proprietor,  the  estates,  rights  and  interests 
of  the  persons  for  the  time  being  entitled  under  any 
settlement  comprising  the  land  shall  be  unaft'ected  by 
the  registration  of  that  proprietor  (q). 


Effect  of  first 
registration 
where  the 
applicant  has 
not  the  legal 
estate. 


It  will  be  observed  (r)  that  a  person  entitled  to  apj^ly 
for  registration  is  not  necessarily  the  person  seised  of  or 
entitled  to  the  legal  estate  in  the  land  which  he  desires 
to  register.  He  ma}- ,  for  example,  be  merely  interested 
as  purchaser  under  a  contract  for  sale  (s),  or  entitled  in 


(A-)  Jnfr,  p.  121. 

(1)  Anfr.  p.  6-21. 

(m)  Stat.  60  &  61  Vict.  c.  65, 
8.  6  (1). 

in)  Sect.  6  (2) ;  see  L.  T.  R. 
(1903)  78—82.  128,  129.  1S6— 
190. 


(o)  See  ante.  p.  393,  ti.  (x). 
(p)  Stat.  60  k  61  Victl  c.  65, 
s.  «  (7). 

(q)  Sect.  6  (8). 

ir)  Ante,  pp.  620.  621. 

(s)  Ante,  p.  182. 
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equity  only  under  a  simple  trust  for  his  benefit  (/),  or  he 
may  have  a  general  po\Yer  of  appointment  over  land  of 
which,  in  default  of  appointment,  some  other  is  seised 
in  fee(/().  In  all  these  cases  the  effect  of  his  registration 
as  proprietor  of  the  land  appears  to  he  to  vest  in  him 
the  fee  simple  or  the  leasehold  estate  in  the  registered 
land,  without  any  conveyance  from  the  person  previously 
seised  of  or  entitled  to  the  land  at  law ;  and  as  the  estate 
so  vested  in  the  registered  proprietor  is  to  be  free  from 
all  estates  and  interests  except  such  as  are  expressly 
excepted  from  the  effect  of  registration  (r),  the  estates 
of  those  previoush^  seised  or  entitled  at  law  appear  to 
be  extinguished.  The  effect  of  first  registration  thus 
appears  to  resemble  the  effect  of  a  conveyance  by  a 
tenant  for  life  under  the  power  of  conveyance  given  by 
the  Settled  Land  Acts  (w).  As  we  have  seen  (.r),  where 
a  tenant  for  life  of  settled  land  is  registered  as  proprietor 
thereof,  the  registration  does  not  affect  the  estates, 
rights  and  interests  of  the  persons  for  the  time  being 
entitled  under  the  settlement.  In  this  case,  therefore, 
it  does  not  appear  that  the  effect  of  registration  is  to 
vest  in  him  the  estate  in  fee  simple  :  although,  as  we 
have  seen,  there  is  expressly  reserved  to  him  the  right 
to  deal  with  the  settled  land  by  registered  disposition 
orby  way  of  mortgage  by  deposit,  and  for  these  puri)oses, 
it  seems,  he  can  dispose  of  the  whole  estate  which  would 
otherwise  have  vested  in  him  on  registration. 

Every  registered  proprietor  of  any  freehold  or  lease-  The  statutory 
hold  land  may  transfer  the  land  or  any  part  thereof,  or  HigposUion 
charge  the  same  with  the  payment  at  an  appointed  time  of  i-egistered 
of  any  principal  sum  of  money,  with  or  without  interest, 
and  with  or  without  a  power  of  sale  to  be  exercised  at 
or  after  a  time  appointed,  or  with  an  annuity  or  other 

[t)  Ante,  1).  178.  (M-)  .//(/'•,  i.p.   118,  123,  392— 

(n)  Ante,  pi).  371,  373.  394. 

(r)  Ante,  pp.  626—629.  (r)  Anif,  p.  630. 
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Unregistered 
dispositions 
of  registered 
land. 


Effect  of 
registered 
transfer  for 
valuable 
consideration 
of  freeholds) 
registered 
with  an 
absolute  title. 


periodical  payment  (//).  Such  transfers  or  charges  are 
required  to  be  made  by  instrument  of  transfer  or  charge 
drawn  up  in  the  form  prescribed  by  the  Rules,  executed 
as  a  deed  in  the  presence  of  and  attested  by  a  witness, 
who  must  sign  his  name  and  add  his  address  and 
description  (z),  and  duly  stamped  (a).  And  they  must 
be  completed  by  entry  in  the  register  of  the  transferee 
or  chargee  as  proprietor  of  the  land  transferred  or 
charge  created.  And  until  such  entry  is  made  upon 
a  transfer,  the  transferor  is  to  be  deemed  to  remain  the 
proprietor  of  the  land  (h).  But,  subject  to  the  main- 
tenance of  the  estate  and  right  of  the  registered  pro- 
prietor, any  person,  whether  the  registered  proprietor  or 
not,  having  a  sufficient  estate  or  interest  in  the  land, 
may  create  estates,  rights,  interests  and  equities  in  the 
same  manner  as  if  the  land  were  not  registered ;  and 
any  person  entitled  to  or  interested  in  any  unregistered 
estates,  rights,  interests  or  equities  in  registered  land 
may  protect  the  same  from  being  impaired  by  any  act 
of  the  registered  proprietor  by  entering  on  the  register 
such  notices,  cautions,  inhibitions  or  other  restrictions 
as  mentioned  in  the  Acts  (c).  A  transfer  for  valuable 
consideration  of  freehold  laud  registered  with  an  absolute 
title  shall,  when  registered,  confer  on  the  transferee  an 
estate  in  fee  simple  in  the  land  transferred,  together 


(y)  Stats.  38  &  39  Vict.  c.  87, 
ss.  22,  29,  34 ;  60  &  61  Viet. 
c.  65,  s.  9  (3).  By  the  last  of 
these  eiiactuieuts  ami  the  Rules 
s]>ecial  ])rovisions  are  made  as  to 
mortgages  to  building  societies, 
friendly  societies,  and  industrial 
and  j>rovideut  societies ;  see 
L  T.  R.  (1903)  I'il,  122,  167. 
The  transfer  of  land  to  a  corpora- 
tion or  to  charitable  uses  is  also 
subject  to  special  regulations ;  see 
Rules  144— 14h\ 

(2)  L.  T.  R.  (1903)  97,  98, 
107—109. 

(a)  The  stamp  duties  payable 
are  those  which  would  have  been 


payable  on  a  similar  disposition 
of  the  Lind  made  by  an  ifnregis- 
tered  instrument.  But  where  an 
instrument  of  transfer  or  charge 
is  executed  for  the  sole  purpose  of 
carrying  out  on  the  register  a 
transaction  already  effected  by  a 
deed  or  other  instrument  not  on 
tlie  register,  the  last-mentioned 
deed  or  instrument  shall  be 
stamped,  and  the  registered 
instrument  shall  bear  no  stamp 
duty.  See  stat.  38  &  39  Vict.  c. 
87.  s.  83  (7) ;  L.  T.  R.  (1903)  123. 

(b)  Stat.  38  &  39  Vict.  c.  87, 
ss.  22,  29,  34. 

(f)  Stat.38&39Vict.c.87,s.49. 
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with  all  rights,  privileges  and  appurtenances  belonging 

or  ajjpertaining  thereto  (d),  subject  as  follows — (1)  to  the 

incumbrances,  if  any,  entered  on  the  register ;  (2)  unless 

the  contrary  is  expressed  on  the  register,  to  such  habih- 

ties,  rights  and  interests  (if  any)  as  are  by  the  Acts 

declared  not  to  be  incumbrances  («') — but  free  from  all 

other  estates  and  interests  whatsoever,  including  those 

of  the  Crown  (/) .    A  transfer  for  valuable  consideration  Eifect  of 

of  freehold  land  registered  with  a  qualified  or  with  a  !^'f'^.*r?f  . 

o  1  tniiisrei  tor 

possessory  title  shall,  when  registered,  have  the  same  valuable 
effect;  save  that  it  shall  not  affect  or  prejudice  the  of  freeholds 
enforcement,  where  the  title  is  qualitied,  of  any  right  or  registered 
interest  appearnig  by  the  register  to  be  excepted  (//),  or  or  possessory 
where  the  title  is  possessory,  of  any  right  or  interest  *' 
adverse  to,  or  in  derogation  of,  the  title  of  the  first 
registered  proprietor,  and  subsisting  or  capable  of  arising 
at  the  time  of  the  registration  of  such  proprietor  (Z/). 

A  transfer  of  freehold  land  made  without  valuable   lOffeetof 
consideration  shall,  so  far  as  the  transferee  is  concerned,   !!;°';l*^',!^ 

'  '    transter 

be  subject  to  any  unregistered  estates,  rights,  interests  made  without 
or  equities  subject  to  which  the  transferor  held  the  consideration 
same,  but,  save  as  aforesaid,  shall,  when  registered,  in  ^jf  f i'^»^liolds. 
all  respects,  and  in  particular  as  respects  any  registered 
dealings  on  the  part  of  the  transferee,  have  the  same 
effect  as  a  transfer  of  the  same  lands  for  valuable  con- 
sideration (/).      Registered  transfers  of  leasehold  land  Effect  of 
have  the  like  effect,  according  as  they  were  made  with  '''^.-"'"-''■ed 

'  "  •'  _  transter 

or  without  valuable  consideration  and  the  title  registered  of  leasehold 
was  absolute,  good  leasehold,  qualified  or  possessory  : 
but,  instead  of   conferring  an    estate  in    fee    simple, 
the}''   shall   be  deemed   to  vest   in  tlie  transferee  tiie 
possession  of  the  land  transferred  for  all  the  leasehold 

{</)  See  L.  T.  K.  (1903)  '254  ;  2  {</)  Ant,-,  j,],.  (124.  t;2S. 

Wnis.  V.  &  P.  1107,  1108.  (h)  Stat.   3S  k  Sit   Viil.   «•.  87, 

(c)  Antv,  p.  627,  ii.  (<«)•  ss.  .31.  32. 

(/)  Stilt.   38  &.  39  Yiit.  e.  87,  (/)  Stut.   3^  A:   3'.*  Virl.  c.   87, 

s.  30  ;  cf.  ante,  p.  62G.  s.  33. 


Iiiud. 
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Production 
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on  transfer 
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estate  described  in  the  registered  lease,  subject  (1)  to 
all  implied  and  express  covenants,  obligations  and 
liabilities  incident  to  such  estate,  (2)  to  all  incum- 
brances entered  on  the  register,  and  (8),  unless  the 
contrary  is  expressed  in  the  register,  to  such  liabilities, 
rights  and  interests  as  affect  the  leasehold  estate  and 
are  by  the  Acts  declared  not  to  be  incumbrances  in 
the  case  of  registered  freehold  land  (./).  And  transfers 
of  leasehold  land  registered  with  a  good  leasehold  title 
shall  not  affect  or  prejudice  the  enforcement  of  any 
estate,  right  or  interest  affecting  or  in  derogation  of 
the  lessor's  title  to  grant  the  lease  (/.•).  In  all  these 
provisions  as  to  the  effect  of  registered  transfers  of 
land  (0,  the  word  "land,"  in  the  absence  of  anything 
to  the  contrary  in  the  register,  or  in  the  transfer,  or 
in  the  case  of  leasehold  land  in  the  lease,  includes 
the  mines  and  minerals  if  parcel  thereof  (iit);  so 
that  a  registered  transfer  of  any  land,  like  a  con- 
veyance of  unregistered  land  (ii),  passes  the  right  to 
all  mines  and  minerals  within  and  under  the  same, 
except,  however,  rights  to  mines  and  minerals  created 
previously  to  the  registration  of  the  land  or  the  year 
1898  {(>).  On  every  entry  in  the  register  of  a  dis- 
position by  the  registered  proprietor  of  an}"  land,  the 
land  certificate,  if  not  deposited  in  the  registry  Q)),  must 
be  produced  to  the  registrar,  and  a  note  of  such  entry 
officially  indorsed  ^thereon  (q) .  On  a  registered  transfer 
of  the  whole  of  the  land  to  which  a  land  certificate 
relates,  the  certificate  so  indorsed  is  delivered  to  or 


(/)  Stat.  38  &  39  Vict,  c  87, 
.ss.  SS,  38,  iis  amende.l  by  L.  T.  R. 
(1903)  140,  142. 

(k)  L.  T.  R.  (1903)  141  ;  stat. 
38  &  39  Viet.  c.  87,  s.  38. 

(?)  Stat.  38  &  39  Vict.  c.  87, 
ss.  30—33,  35,  38. 

{m)  Stat.  60  &  61  Vict.  o.  65, 
First  Schedule. 

(n)  Ante,  p.  34. 

(o)  Ante,  p.  627,  n.  (a). 


(p)  Ante,  p.  626. 

iq)  Stat.  60  &  61  Vict.  c.  65, 
s.  8  (1).  And  by  L.  T.  R.  (1903) 
265,  on  any  application  lor  regis- 
tration made  by  or  with  the 
consent  of  the  registered  pro- 
prietor of  the  land,  the  registrar 
may  require  the  production  of  the 
land  certificate,  or  certificate  of 
charge  or  incumbrance. 
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•deposited  for  the  transferee ;  and  if  part  only  of  the 
land  has  been  transferred,  a  new  land  certificate,  relating 
to  the  part  transferred,  is  prepared  and  delivered  to  or 
•deposited  for  the  transferee  (r).  Registered  transfers 
of  registered  land  take  etiect,  not  by  way  of  grant  or 
iissignment  of  the  registered  proprietor's  estate  in  the 
land,  but  by  way  of  the  execution  of  an  over-riding 
power  (s).  And  if  made  for  valuable  consideration, 
they  extinguish  all  outstanding  estates  or  interests 
l)reviously  created  under  any  unregistered  disposition 
made  by  the  registered  proprietor  (t),  saving  only  sucli 
^s  are  included  among  the  things  declared  not  to  be 
incumbrances  (ii) ;  for  instance,  easements  or  leases 
for  not  more  than  twenty-one  years,  where  there  is  an 
■occupation  thereunder. 

A  registered  charge  upon  registered  land  appears  to   iiefiistered 
•confer  no  more  than  a  legal  charge  or  lien  upon  the  upo^"^'' 
lands  comprised  therein  for  the  money  secured  ;  and  leKiKtci-ed 
.such  charges  are  subject  to  the  provisions  of  tlie  Acts 
as  respects  qualified  or  possessory  titles  (/•).     When 
such  a  charge  is  created,  there  are  implied,  in  the  absence 
of  any  entry  on  the  register  to  the  contrar}',  covenants 
iby  tlie  cliargor  with  the  registered  proi)rietor  for  tiie 
•time  being  of  the  charge  to   pay  the  princi[)al   sum 
^charged,  and  interest  (if  any)  at  tlie  ap[)ointed  time,  and 
in  default,  to  pay  interest  half-yearl}'  (,//■).    On  creation   (.-ovenant 
of  a  registered  charge  on  leasehold  land,  there  is  implied,  •™P'i«^''  "" 

®  "  '  ^  charge  on 

in  the  absence  of  an}'  entry  on  the  register  to  the  con-   leaseholds, 
trary,  a  covenant  by  the  chargor  with  the  registered 
proprietor  for  the  time  being  of  the  charge  to  pay  the 
rent  and  i)erform  or  observe  the  covenants  and  condil  ions 

(r)  Stat.   :J8  &  39  Viet.  c.  87,  (u)  Ant<\  ]..  6-J7,  n.  («). 

.s.    29    (par.    2),    as   amended    l)y  (r)  Stats.  38  k  39  Vi.t.   c.  S7, 

60  &  61  V'ict.  c,  eft,  s.  8.  s.  22  ;  60  k  61  Virt.  i'.  6.1.  First 

{»)  Capilfil  (Hid  Comities  lUuih,  Scliednle  ;  inili;  ]i|i.  623—629. 
Ltd.,  V.  lih.idrs,  1903,  1  fli.  631,  (ir)  Stat.    38  .^  39  Virt.   c.  87. 

■e.'iS.  s.  23  ;  cf.  mile,  l>|>.  613.  614. 

(<)  Ante,  jv.  632. 
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Certificate 
of  charge. 


Chaigees' 
remedies. 


1.  Powers  of 
entry. 


2.  Foreclosure. 


3.  Sale  under 
power  of 
sale. 


ot:  the  lease,  and  indemnify  the  covenantee  against  the 
same  (.r).  On  the  completion  of  a  registered  charge, 
a  certificate  of  charge  is  required  to  be  prepared,  and 
is  either  delivered  to  the  proprietor  of  the  charge  or 
deposited  in  the  registry,  as  he  may  prefer  {y) :  but 
subject  to  any  stipulation  to  the  contrary,  the  proprietor 
of  a  registered  charge  is  not  entitled  to  have  custody  of 
the  land  certificate  {z),  or  to  require  a  land  certificate  to 
be  applied  for  (a).  Subject  to  any  entry  to  the  contrary 
on  the  register,  the  registered  proprietor  of  a  registered 
charge  has  the  following  remedies,  besides,  of  course, 
suing  on  the  implied  covenant :  (1)  he  may,  for  the 
purpose  of  obtaining  satisfaction  of  any  moneys  due  to 
him  under  the  charge,  at  any  time  during  the  con- 
tinuance of  his  charge,  enter  upon  the  land  charged,  or 
any  part  thereof,  or  into  the  receipt  of  the  rents  and 
profits  thereof,  subject  nevertheless  to  the  right  of  any 
persons  appearing  on  the  register  to  be  prior  incum- 
brancers, and  to  the  liability  attached  to  a  mortgagee  in 
possession  {h)  ;  (2)  he  may  enforce  a  foreclosure  or  sale 
of  the  land  charged,  in  the  same  manner  and  under  the 
same  circumstances  in  and  under  whicli  he  might  enforce 
the  same  if  the  land  had  been  transferred  to  him  by  way 
of  mortgage,  subject  to  a  proviso  for  redemption  on 
payment  of  the  money  named  at  the  appointed  time  (c) ; 
(3)  if  the  charge  \Yere  made  with  a  power  of  sale,  he 
may,  at  any  time  after  the  expiration  of  the  appointed 
time,  sell  and  transfer  the  land  charged,  or  any  part 
thereof,  in  the  same  manner  as  if  he  were  the  regis- 
tered proprietor  of  such  land(r/).  A  chargee,  upon 
obtaining  an  order  for  foreclosure  absolute,  becomes- 
absolutely  entitled  in  equity  to  the  land  charged  {e)  j 


{x)  Stat.  38  k  39  Vict.  c.  87, 
s.  24. 

iy)  Stats.  38  &  39  Vict.  c.  87, 
s.  29  ;  60  &  61  Vict.  c.  65,  s.  8 
(4)  ;  L.  T.  K.  (1903)  259. 

(2)  Ante,  p.  626. 

\a)  Stat.  60  k  61  A'ict.  c.   65, 


s.  8  (4). 

(6)  Stat.  38  &  39  Vict.  c.   87^ 
s.  25 ;  ante,  p.  537. 

(c)  Sect.  26  ;  ante,  pp.  &42,  543v 

{d)  Sect.  27. 

(e)  Ante,  -[k  543. 
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and  he  is  entitled,  on  production  of  an  office  copy 
of  the  order  for  foreclosure  absolute,  accompanied 
hy  the  certificate  of  charge,  and  if  required  by  the 
registrar  by  the  land  certificate,  to  be  registered  as  the 
proprietor  of  the  land  (_/").  The  effect  of  such  registra- 
tion would  seem  to  be  to  vest  in  him  the  legal  estate  in 
the  land.  Where  a  transfer  is  made  by  the  registered 
proprietor  of  a  charge  in  exercise  of  the  power  of  sale 
conferred  by  the  charge,  the  transfer  may  be  registered, 
and  a  new  land  certificate  issued  to  the  purchaser, 
without  production  of  the  former  land  certificate,  but 
the  certificate  of  charge  must  be  produced  or  accounted 
for(r/).  And  on  registration  of  such  a  transfer,  the 
purchaser  appears  to  acquire  the  legal  estate  in  the  land 
sold  {]().  With  regard  to  the  creation  of  a  statutory 
charge  with  power  of  sale,  the  Land  Transfer  Act, 
1897  (i),  applied  to  registered  charges  the  power  of  sale 
and  other  powers  given  by  the  Conveyancing  Act  of 
1881  (/v)  to  mortgagees  by  deed;  so  that, as  the  instru- 
ment of  charge  is  a  deed(Z),  the  chargee  will  have  all 
these  powers  in  the  absence  of  stipulation  to  the  con- 
trary {m).  Subject  to  any  entry  to  the  contrary  on  the  Priorities  of 
register,  registered  charges  on  the  same  land  shall  as  l.h^'rges. 
between  themselves  rank  according  to  the  order  in  which 
they  are  entered  on  the  register,  and  not  according  to 
the  order  in  which  they  are  created  (/<).  The  regis-  Transfer 
tered  proprietor  of  any  charge  may  transfer  the  charge 
to  another  person  by  instrument  of  transfer  drawn  up 
in  the  prescribed  form,  and  executed  and  attested  as 
required  in  the  case  of  a  transfer  of  land  (o),  and  com- 
pleted by  entry  on  the  register  of  the  transferee  as 

if)  L.  T.  R.  fl90:})  164.  a>,/r.  yp.  .^.41— n-lO. 

(g)  Stat.  60  &  61    Vict.   c.  65,  (/)  .lulr,  p.  632. 

s.  8(4).  (m)  See  L.   T.    R.    (l'J03)  158, 

(h)  Ante,  \^\>.  6:52 -6:!").  ir>9. 

(i)  Stilt.   60  k  61  Vict.   c.    Of),  (w)  Stat.  38  A:  39  Vict.  c.  87, 

a.  9  (2).  .s.  28. 

[k]  Stat.   44  &  45  Vict.  c.   41,  [a)  Ante.  p.  6:'.2. 
ss.    19—24,  except  s.   21    (1,  4); 


of  charge, 


(J38 
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Sub-chargo. 


Cessation 
of  a 

registered 
charge. 


proprietor  of  the  charge  transferred :  Ijut  until  such 
entry  the  transferor  shall  be  deemed  to  remain  proprietor 
of  the  charge.  On  such  entry  being  made,  the  certificate 
of  charge  must  be  produced  and  indorsed  therewith,  and 
will  then  be  delivered  to  or  deposited  for  the  transferee. 
A  registered  transferee  for  value  of  a  charge,  and  his 
successors  in  title,  shall  not  be  affected  by  any  irregularity 
or  invalidity  in  the  original  charge,  of  which  he  was  not 
aware  when  it  was  transferred  to  him  (ji).  The  regis- 
tered proprietor  of  a  charge  may  also  make  a  registered 
charge,  called  a  sub-charge,  thereon  in  the  same  manner 
astheregisteredproprietor  of  landcanmakea  registered 
charge  thereon  (ry),  and  with  the  like  incidents  (r)  ;  and 
a  certificate  of  sub-charge  will  be  issued  accordingly  (s). 
Tiie  cessation  of  a  registered  charge  is  required  to  be 
notified  on  the  register,  at  the  requisition  of  the  regis- 
tered proprietor  of  the  charge,  or  on  due  proof  of  the 
satisfaction  thereof,  by  cancellation  of  the  original  entry 
or  otherwise  ;  and  thereupon  the  charge  shall  be  deemed 
to  have  ceased  (0.  Nothing  contained  in  any  charge 
shall  take  away  from  the  registered  proprietor  thereof 
the  power  of  transferring  it  by  registered  disposition  or 
requiring  the  cessation  thereof  to  be  noted  on  the  register, 
or  affect  any  registered  dealing  with  land  or  a  charge  in 
respect  of  which  the  charge  is  not  expressly  registered 
or  protected  in  accordance  with  the  Acts  {u).  The  above 
provisions  (.r)  appear  to  apply  to  registered  charges 
of  an  annuity  or  other  periodical  payment  (?/) ;  in 
addition  to  which  the  chargee  would  appear  to  have 
the  remedies  given  by  sect.  41  of  the  Conveyancing 
Act  of   1881  (z). 


(p)  Stat.  38  &  39  Vict.  c.  87, 
s.  40,  as  amended  by  60  k  61 
Vict. c. 65,  s.  8,  and  Fiist  Scliedule. 

iq)  L.  T.  K.  (1903)  178,  180. 

(?•)  Kule  ]  79. 

(s)  Rule  181. 

(t)  Stat.  38  &  39  Vict.  c.  87, 
.«.  28  ;  L.  T.  R.  (1903)  17,  166. 


(n)  Stat.  60  k  61  Vict.  c.  65, 
s.  9  (4). 

(.t)  I.e.,  stats.  38  &  39  Vict.  c. 
87,  ss.  22—28,  40  ;  60  &  61  Vict, 
c.  65,  s.  9  (4). 

()/)  Stat.  60  &  61  Vict.  c.  65, 
s.  9  (3). 

(;:)  Ante,  p.  422. 


OF   LAND    REGISTERED,    ETC.  689 

The  registered  proprietor  of  any  freehold  or  leasehold  Charge  by 
land  or  of  a  charge  ma}',  subject  to  any  registered  thekmr^ 
estates,  charges  or  rights,  create  a  lien  on  the  land  or  certificate 
charge  by  deposit  of  the  land  certificate  or  certificate  of  cliaryo.' 
of  charge  ;  and  such  lien  shall,  subject  as  aforesaid, 
be  equivalent   to  a   lien   created   by   the  deposit  of 
title-deeds  (rr)  or  of  a  mortgage  deed  of  unregistered 
land  by  an  owner  entitled  in  fee  simple  or  for  the  termor 
interest  created  by  the  lease  for  his  own  benefit,  or  by  a 
mortgagee  beneticially  entitled  to  the  mortgage  {h) .  And 
any  person  with  whom  such  certificate  is  deposited  as 
security  for  money  may  give  notice  of  the  deposit  to 
the  registrar ;  and  such  notice  shall  be  entered  in  the 
Charges  Register,  and  shall  operate  as  the  lodgment 
of  a  caution  {<■). 

Where  any  person   is  entitled  to  an  incumbrance  Recristratiou 
created  prior  to  the  first  registration  of  land  (r/),  he  m-icto,-shi*p  of 
may  apply  to  be  registered  as  the  proprietor  of  such  iiicumhiances 
incumbrance,    and    ma}'    be    so   registered  (r).     After  logi.stration. 
such  registration,  all  transfers  and  other  dispositions 
of  the  incumbrance  shall  be  entered  in  the  register 
and  made  in  the  same  forms  as  are  required  in  the 
case  of  registered  charges  ( /')  ;  and  the  incumbrance 
shall  cease  to  be  subject   to  the  jurisdiction  of  any 
local    Deed    Registry  (//).      On    such    registration    a  Certificate  of 
certificate  of  incumbrance  is  issued  to  the  registered  '"'^"'"  ^'*'*"^'^- 
proprietor  thereof ;  and  after  such  registration  he  can 
create    a   charge   on    the    incumbrance    by    way   of 
registered  sub-charge  or  of  deposit  of  the  certilicate  of 
incumbrance,  in  like  manner  as  the  registered  pro- 
jirietor  of  a  registered  charge  can  so  deal  with  his 
charge  (//).     After  such  registration,  also,  he  is  enai)led 

(a)  Jute,  i>.  5.')2.  (/')  Ante,  y.  C.'J". 

(6)  Stat.  00  &  61  Vict.  c.  65,  s.S.  (j;)  Rules     176,      177;      an/f 

(c)  L.  T.  K.  (190:i)  243.  p.  5.'i7. 

(rf)  Ante,  J).  622.  (/O  Rules      178—181  ;      atil>; 

(c)  L.  T.  R.  (1903)  175.  p.  638. 
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to  ^ave  effect  to  any  power  of  sale  incident  to  liis 
incumbrance  (0  by  transferring  the  land,  on  which 
the  incumbrance  is  charged,  in  the  same  manner  as  if 
he  were  the  registered  proprietor  thereof  (/.). 

Transmission  Provision  is  made  for  the  registration,  on  the  death 
bankruptcy^  of  the  soIe  proprietor  or  of  the  survivor  of  several  joint 
proprietors  (/)  of  an}'  registered  land  or  charge,  of  the 
persons  entitled  by  law  to  succeed  thereto  (?;?).  Where 
tlie  deceased  proprietor's  estate  or  interest  was  al)Solute, 
his  legal  personal  representatives  are  entitled  to  be 
registered  in  his  place  (»)  ;  or  a  devisee  or  legatee  of 
the  property,  or  a  person  to  whom  the  property  has 
been  appropriated  in  satisfaction  of  a  legacy-  or  share 
of  residue,  may  be  registered  as  proprietor  with  the 
personal  representatives' assent  (o) ;  and  if  the  deceased 
proprietor  died  intestate,  the  heir  in  the  case  of  free- 
holds, and  any  person  entitled  under  the  Statute  of 
Distributions  in  the  case  of  leaseholds  or  a  charge,  may 
be  registered  as  proprietor  upon  a  transfer  from  the 
administrator  (p).  Where  a  settlement  is  created  by 
the  will  of,  or  otherwise  arises  in  consequence  of  the 
death  of,  a  sole  registered  proprietor  of  land,  it  is  the 
duty  of  his  personal  representatives  to  apply  for  the 
registration  of  the  person  entitled  to  be  registered  as 
proprietor,  and  for  the  entry  on  the  register  of  proper 
restrictions  or  inhibitions  (q).  Where  the  deceased 
person  was  a  tenant  for  life  registered  as  proprietor  of 
settled  land  (r),  it  is  the  duty  of  the  trustees  of  the 

(i)  Avte,  pp.  544—546.  ss.  41,  42  ;  60  &  61  Vict.  c.  65, 

{k)  Stats.  38  &  .39  Vict.  c.  87,  ss.   3,   4   (3),   6  (4,   5) ;  L.  T.  K. 

s.  27  ;    60    &    61    Vict.    c.    65,  (1903)  18.3—192. 
ss.   9  (1),    22    (6,  c)  ;  see  2  Wms.  (n)  Stat.    38  &  39  Vict.  c.  87, 

V.  &  P.  1066—1069,  1117—1123.  s.  42  ;  L.  T.  R.  (190.3)  183,  184. 

{!)  On    the    death    of    one    of  (o)  Stat.    60  &  61  Vict.  c.   65, 

several  joint  proprietors,  his  name  ss.  3,  4  ;  L.  T.  R.  (1903)  185. 
is,  on   production  of  evidence  of  {]})  Ante,  pp.  217 — 219. 

his  death,  to  be  withdrawn  from  (q)  Stat.    60  &  61  Vict.  c.  6'), 

the  register;  L.  T.  R.  (1903)  191.  s.  6  (5)  ;  L.  T.  R.  (1903)  186. 

(m)  Stats.  38  &  39  Vict.  c.  87,  (?•)  Ante,  p.  630. 
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settlement  to  apply  for  registration  of  the  successor 
under  the  settlement  as  proprietor,  with  the  necessary 
restrictions    or    inhihitions  (if   any)  (s) ;  and    on    the 
application  of   the   trustees,  such   successor   may   be 
registered  accordingly  (0-     If  the  trustees  neglect  to 
make  such  application,  or  there  are  no  such  trustees, 
any  person  interested  under  the  settlement  may  apply 
for  the  registration  of  a  new  proprietor,  and  on  inquiry 
])y  the  registrar  into  the  terms  of  the  settlement,  and 
after  notice  given   to   the   trustees   (if  any)   and  the 
succeeding  tenant  for  life,  and  such  other  persons  as 
the  registrar  shall  think  fit,  the  new  proprietor  may  be 
entered,  with  such  restrictions  and  inhibitions  as  are 
proper  in  the  circumstances  of  the  case(;0.     Provision 
is  also  made  for  the  registration,  on  the  bankruptcy  of 
the  registered  proprietor  of  any  registered  land  or  charge, 
of  the  official  receiver  or  other  trustee  for  the  time  being 
in  the  bankruptcy  as  proprietor  in  his  place ;  and  for 
tlie  registration  of  the  official  receiver  or  other  trustee, 
in  whom  the  land  or  charge  has  become  vested  under  a 
scheme  of  arrangement  approved  by  a  Court  having 
jurisdiction  in  bankruptcy  (a:).     Any  person  registered   Position  of 
in  the  place  of  a  deceased  or  bankrupt  proprietor  shall   re^j^/eied  in 
hold  the  land  or  charge  in   respect  of   which  he  is  place  of 
registered  upon  the  trusts  and   for   the  purposes  to  bankrupt 
which  the  same  is  applicable  by  law,  and  subject  to  proprietor, 
any  unregistered  estates,  rights,  interests  or  equities 
subject  to  which  the  deceased  or  bankrupt  proprietor 
held  the  same  ;  but,  save  as  aforesaid,  he  shall  in  all 
respects,  and  in  particular  as  respects  any  registered 
dealings  with  such  land   or   charge,  be  in  the  aanif 
position  as  if  he  had  taken  such  land  or  charge  under  a 
transfer  for  a  valuable  consideration  (//). 

(.9)  Stat.   60  k  61   Vict.   c.  Go,  ss.  -13,  47  ;  L.  T.  K.  (1903)  193— 

s.  6  (4).  '200  ;  antr,  pp.  1^71.  272. 

it)  L.  T.  R.  (1003)  187—189.  {y)  Stat.    38  k  39  Vict,  c.  87. 

(i{)  L.  T.  R.  (1903)  190.  s.  4(\. 
(x)  Stat.    38  k  39  Vict.  c.  87, 

W.K.P.  41 
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Transfers  uiul 
charges  before 
registration. 


Where  a  person  on  wlioni  the  right  to  be  registered 
as  proprietor  of  huul  or  of  a  charge  has  devolved  by 
reason  of  the  deatli  or  bankruptcy  of  the  registered 
proprietor,  or  has  l)een  conferred  by  an  instrument  of 
transfer  or  charge  in  accordance  with  the  Acts,  desires 
to  transfer  or  charge  tlie  hind  or  to  deal  with  the  charge 
before  he  is  himself  registered  as  proprietor,  he  may  do 
so  by  an  instrument  in  the  same  form  as  is  required  for 
a  disposition  by  a  registered  proprietor  (z) ;  but  no 
registration  of  such  instrument  shall  be  made  until  the 
person  executing  the  same  has  been  registered  as  pro- 
prietor, or  his  right  to  be  so  registered  has  been  shown 
to  the  satisfaction  of  the  registrar.  Subject  to  the 
provisions  of  the  Act  of  1875  with  regard  to  registered 
dealings  for  valuable  consideration  (a),  a  transfer  or 
charge  so  made  shall  have  the  same  effect  as  if  the 
person  making  it  were  registered  as  proprietor  (h). 


Notice  of 

trusts. 


Neither  the  registrar  nor  any  person  dealing  with 
registered  land  or  a  charge  shall  be  affected  with  notice 
of  a  trust,  express,  imi3lied  or  constructive ;  and 
references  to  trusts  shall,  as  far  as  possible,  be  excluded 
from  the  register  (c). 


Evidence  of 
title  on  sale 
of  registered 
land. 


A  purchaser  of  registered  land  (d)  shall  not  require  any 
evidence  of  title  except  (1)  the  evidence  to  be  obtained 
from  an  inspection  of  the  register  or  of  a  certified  cop}^ 
of,  or  extract  from,  the  register;  (2)  a  statutory  declara- 
tion as  to  the  existence  or  otherwise  of  matters  which 
are  declared  by  sect.  18  of  the  Act  of  1875  and  by 
the  Act  of  1897  not  to  be  incumbrances  {e) ;  (3)  if  the 
])roprietor  of  the  land  is  registered  with  an  absolute  title, 


(s)  Ante.  p.  632. 

(«)  Ante,  pp.  ti32— 634. 

(h)  Stat.  6U  &  61  Vict.  c.  65, 
s.  9(6);  L.  T.  R.  (]90b)  103,  104. 

(c)  Stat.  60  &,  61  Vict.  c.  65, 
First  Schedule,  replacing  38  &  39 


Vict.  c.  87,  s.  83  (1).  See  2 
AVins.  v.  &  r.  1081  sq. 

((/)  As  to  the  sale  of  registered 
land,  see  2  Wms.  V.&  P.  1058  sq. 

{(■)  Ante,  p.  627,  n.  (a). 
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and  there  are  incumbrances  entered  on  the  register  as 
subsisting  at  the  first  registration  of  the  Land,  either 
evidence  of  the  title  to  those  incumbrances  or  evidence 
of  their  discharge  from  the  register  ;  (4)  ^Yhere  the  pro- 
prietor of  the  land  is  registered  with  a  qualified  title, 
the  same  evidence  as  above  provided  in  the  case  of 
absolute  title,  and  such  evidence  as  to  any  estate,  right 
or  interest  excluded  from  the  effect  of  the  registration  (f) 
as  a  purchaser  would  be  entitled  to  if  the  land  were 
unregistered ;  (5)  if  the  land  is  registered  with  a 
possessory  title,  such  evidence  of  the  title  subsisting  or 
capable  of  arising  at  the  first  registration  of  the  land  (//) 
as  the  purchaser  would  be  entitled  to  if  the  land  were 
unregistered.  Where  the  vendor  of  registered  land  is 
not  himself  registered  as  proprietor  of  the  land  or  of  a 
charge  giving  a  power  of  sale  over  the  land,  he  shall,  at 
the  request  of  the  purchaser  and  at  his  own  expense, 
and  notwithstanding  any  stipulation  to  the  contrary, 
either  procure  the  registration  of  himself  as  proprietor 
of  the  land  or  of  the  charge,  as  the  case  may  be,  or 
procure  a  transfer  from  the  registered  proprietor  to  the 
purchaser.  In  the  absence  of  special  stipulation,  a 
vendor  of  land  registered  with  an  absolute  title  shall 
not  be  required  to  enter  into  any  covenant  for  title,  and 
a  vendor  of  land  registered  with  a  possessory  or  qualified 
title  shall  only  be  required  to  covenant  against  estates 
and  interests  excluded  from  the  effect  of  registration  (/<), 
and  the  implied  covenants  under  sect.  7  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (/),  shall  l)e 
construed  accordingly'  (/.).  Where  a  land  certificate  Delivci-j- 
has  been  issued,  the  vendor  shall  deliver  it  to  tlu; 
purchaser  on  completion  of  the  purchase,  or,  if  only  a 
part  of  the  land  comprised  in  the  certificate  is  sold, 
he  shall,  at  his  own  expense,  produce  or  procure  the 

(/)  See  ante,  ]>\^.  028,  G29.  (j)  Jntc,  ]>]).  r.93,  f.'.M,  COG,  610. 

{(f)  See  avtc,  ji]!.  028,  629.  (/.-)  Stal.    00  k  01    Vict.  c.  0.'., 

(h)  See  a)Ue,  ^ip.  628,  629.  s.  10. 

41—2 


f  land 
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production  of  the  certificate,  as  required  Ijy  tlie  Land 
Transfer  Act,  1897,  for  the  completion  of  the  pur- 
chaser's registration.  Where  the  certificate  has  been 
lost  or  destroyed,  the  vendor  shall  pay  the  costs  of 
the  proceedings  required  to  enable  the  registrar  to 
proceed  without  it  (/). 

On  every  application  to  register  land  with  an  absolute 
title,  or  to  register  a  transmission  of  land,  the  registrar 
shall  inquire  as  to  succession  duty  and  estate  duty  (m) ; 
and  if  it  appears  that  there  is,  or  is  capable  of  arising, 
any  such  liability  to  succession  duty  or  estate  duty  as 
would  affect  the  purchaser  from  the  person  to  be 
registered  as  proprietor  if  the  land  were  unregistered  (m) , 
the  registrar  shall  enter  notice  of  the  liability  on  the 
register  in  the  prescribed  manner  (»).  Succession  duty 
and  estate  duty  shall  not  (a)  unless  so  noted  on  the 
register,  or  (b)  unless  in  the  case  of  a  possessory  title 
the  liability  to  the  duty  was,  at  the  date  of  the  original 
registration  of  the  land,  subsisting  or  capable  of  arising, 
or  (c)  unless  in  the  case  of  a  qualified  title  the  liability 
to  the  duty  was  included  in  the  exceptions  made  on 
such  original  registration  of  the  land  (o),  affect  a  bond 
Jide  registered  purchaser  for  full  consideration  in  money 
or  money's  worth,  although  he  may  have  received  extra- 
neous notice  of  the  liability  in  respect  thereof  (p) . 

Where  instruments  or  applications  are  delivered  at 
the  registry  with  the  proper  Inland  Kevenue  and  Land 
Eegistry  fee  stamps  {q)  affixed  thereto  or  impressed 
thereon,   accompanied   when   necessary  by  the  land 


[1)  Stat.  60  &  61  Vict.  c.  65, 
s.  8  (2)  ;  see  ante,  p.  634. 

('/;;)  Ante,  pp.  236,  257—260, 
-106—408. 

(n)  See  L.T.R. (1903)  208—211. 

(o)  Ante.  pp.  623,  624. 

(;))  Stat.  60  &  61  Vict.  c.  65, 
s.  13.  These  provisions  do  not, 
it  will  be  observed,  expressly  apply 
to  registered  charges  ;  but  it  is 
presumed  that  the  registered  pro- 


prietor of  a  registered  charge 
would  be  held  to  be  a  purchaser 
to  the  extent  of  the  charge.  The 
above-mentioned  provisions  of 
sect.  18  of  the  Act  of  1875  with 
regard  to  succession  duty  applj'  to 
registered  charges;  ante,  p.  627, 
n. ;  Stat.  38  &  39  Vict.  c.  87, 
s.  83  (8). 

{q)  See  avtc.  p.  632,  n.  {a) ;  Land 
Transfer  Fee  Order,  1903,  r.  3. 
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certificate  or  certificate  of  charge  (r),  they  shall  be  as  from  the 
examined  by  an  officer  of  the  registry,  and  if  certified  delivery, 
by  him  as  capable  of  registration,  they  shall  be  entered 
in  a  book  in  the  order  in  which  they  are  delivered. 
The  registration  shall  then  be  com^jleted  as  of  the  day 
on  which,  and,  in  the  absence  of  direction  or  inference 
to  the  contrary  in  or  from  the  instruments  or  appli- 
cations themselves,  of  the  priority  in  which  the 
instruments  or  applications  were  delivered  (.s).  But  Priority 
the  registered  proprietor  of  land  or  of  a  charge,  or  his 
solicitor,  or  with  his  consent  in  writing,  any  other 
person  or  his  solicitor,  may  lodge  at  the  registry  a 
notice  (called  a  priority  notice)  reserving  priority  for 
a  specified  instrument  or  for  a  specified  application 
intended  to  be  subsequently  made.  The  notice  shall 
be  accompanied  b}'  the  land  certificate  or  certificate  of 
charge,  and  shall  be  entered  on  the  register,  and  the 
certificate  shall  be  indorsed  accordingly.  If  within 
fourteen  days  from  the  lodging  of  the  notice  or  such 
further  time  as  the  registrar  shall  think  fit,  the 
specified  instrument  or  application  is  delivered  for 
registration,  it  shall  be  registered  with  priority  to  any 
other  instrument  or  application  afi'ecting  the  same 
land  or  charge  which  may  have  been  delivered  in  the 
meantime.  On  the  expiration  of  the  period  fixed,  as 
aforesaid,  for  the  operation  of  the  notice,  it  may  be 
cancelled  (t).  On  the  purchase  of  part  of  the  land 
comprised  in  a  registered  title,  the  purchaser  may  be 
registered  provisionally  as  proprietor  of  the  land  ;  and 
such  registration  may  be  afterwards  completed  (as  on 
payment  of  the  purchase  money),  or  if  necessary, 
cancelled  (?<) . 

Provision  is  made  for  the  registration,  as  annexed  to  AntiexMtion 

of  conditions 
{/•)  Jute,  \)\>.  6'Si,n.  {<i),  C)\HJ.  to    tlio    coiiii)li.'ti<>ii    of    salt's    of 

(s)  L.  T.  K.  C190a)  111.  rcj,'istoioil  iimd,  sco  2  Wins.  V.  t( 

,(/)  L.  T.  1!.  (1!>0;5)  117.  I'.  107-J— 1081. 

{,:}  L.  T.  ];.  (r.Miij)  1.^.7.    As 
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any  registered  land,  of  a  condition  that  sucli  land  or  any 
specified  portion  thereof  is  not  to  be  built  on,  or  is  to  be 
or  not  to  be  used  in  a  particular  manner,  or  of  any  other 
restrictive  condition  capable  of  affecting  assigns,  by  way 
of  notice  (x) ;  and  on  registration  of  such  a  condition  the 
proprietor  and  every  transferee,  and  every  other  person 
deriving  title  from  him,  shall  be  deemed  to  be  aftected 
with  notice  thereof.  Any  such  condition  may,  however, 
be  modified  or  discharged  by  order  of  the  Court,  on 
proof  to  the  satisfaction  of  the  Court  that  such  modifi- 
cation will  be  beneficial  to  the  persons  principally 
interested  in  the  enforcement  of   such  condition  (,//). 


Notices, 
cautions, 
inhibitions 
and  restric- 
tions. 


Notice  of 
lease  or 
agreement 
for  lease. 


With  respect  to  the  notices,  cautions,  inhibitions  and 
restrictions,  by  which  the  rights  of  persons  entitled  to 
any  unregistered  estates  or  interests  in  registered  land 
may  be  protected  (z)  : — Provision  is  made,  as  we  have 
seen  (a),  for  entry  in  the  register  of  incumbrances  prior 
to  registration,  and  of  notice  of  such  liabilities,  rights 
and  interests  as  are  by  the  Acts  declared  not  to  be 
incumbrances  {h),  and  of  a  deposit  of  the  land  certi- 
ficate or  a  certificate  of  charge.  Besides  this,  any 
lessee  or  other  person  entitled  to  or  interested  in  a 
lease  or  an  agreement  for  a  lease  of  registered  land, 
where  the  term  granted  is  for  or  determinable  on  a  life 
or  lives,  or  exceeds  twenty-one  years,  or  where  the 
occupation  is  not  in  accordance  with  the  lease  or  agree- 
ment, may  apply  for  registration  of  notice  of  the  lease  or 
agreement ;  and  when  such  notice  is  registered,  every 
registered  proprietor  of  the  land,  and  every  i>erson 
deriving  title  through  him,  except  proprietors  of  incum- 
brances registered   prior  to  the  registration  of   such 


(x)  Ante,  p.  185. 

((/)  Stat.  38  &  39  Vict.  c.  87, 
s.  84,  aiiiemled  l.y  60  k  til  Vict, 
c.  65,  First  Schedule.  See  Gronud 
Rent  Development  Co.  v.  l''c\t, 
1902,1  Ch.  (574;  2  AViiis.  V.  &  P. 


los.'i,  nio,  \\u. 

(:)  Aiitt',  p.  632. 
(«)  Ante,  p[>.  622,  62",  \\.  (a), 
639. 

(//:   L.   T.  K.   (11)03)  20.S-215. 
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notice,  shall  be  deemed  to  be  affected  with  notice  of  the 
lease  or  agreement  as  an  incumbrance  on  the  land  in 
respect  of  which  the  notice  is  entered  (r).     Such  notice, 
however,  cannot  be  registered  without  the  concurrence 
of  the  registered  proprietor  of  the  land,  except  under  an 
order  of  the  Court  (d) .    Any  person  entitled  to  an  estate  Notice  of 
in  dower  (c)  or  by  the  curtesy  ( /)  in  any  registered  land  ^,^***®  "\ 
may  apply  for  registration  of  notice  of  such  estate  ;  and  curtesy, 
such  registration  shall  be  made,  if  the  registrar  shall  be 
satisfied  with  the  applicant's  title  to  such  estate  ;  and 
such  estate,  when  so  registered,  shall  be  an  incumbrance 
appearing  on  the    register,  and  shall    be   dealt   with 
accordingly  (^). 

Any  person  interested  under  any  unregistered  instru-  Caution 
nient  or  as  a  judgment  creditor,  or  otherwise  howsoever,  'Jf^j'"*^.,. 
in  any  land  or  charge  registered  in  the  name  of  any  dealings  witii 
other  person,  may  lodge  with  the  registrar  a  caution  lafd/'*^' 
against  registered  dealings  therewith  (//),  the  effect  of 
which   is    that    the   registrar    shall   not  without  the 
cautioner's  consent  register  any  dealing  with  such  land 
or  charge  until  he  has  served  notice  upon  the  cautioner, 
warning  him  that  his  caution  will  cease  to  have  effect 
after  the  expiration  of  the  time  (/)  mentioned  in  the 
notice,  and  such  time  has  expired  (A).     At  any  time  Cautioner 
before  the  ex])iration  of  the   ])eriod  limited    by  tlie  '"«iy«''o«' 

>-  '■  ^  cause  why  ilio 

notice,  or  such  extension  thereof  as  may  be  grantetl  caution 
by  the  registrar,   the  cautioner   may   show    cause  (/)   crmtinueor 

t  lie  dealing 

(c)  Stat.  38  k  30   Vict.  o.  87,       curtesy,  ofwliidi  notice  lias  been    should  not  bo 
s.     50;     see     L.     T.    K.      (19u3)       registered    {an/i;    \<.    6-lH),    shall    registerc.l. 
201 — 206.  not  be   entitled    to   a  caution   in 

(d)  Sect.  LI.  respect    thereof  ;    stat.    38    k    30 
-     (c)  Ante,  p.  320.  Vict.  c.  87,  s.  53  ;  see  L.  T.  1{. 

(/)  Ante,  pp.   300,    30ti,    300,  (1003)  226,  227. 

311.  (i)   Fourteen    days,   as  a   rule; 

(f/)  Stat.   38  &  30  Vict.  c.   87,  L.  T.  R.  (19t'3)  229. 

s.  52.  (A')  Sect,    iii  ;  .see  .hs.   55,    61  ; 

(h)  Provi.led     that     a     person  ]>.  T.  R.  (1003)  232. 

interested    uiuUr   a    lease   or   an  (/)   My    r.   231,    eauso    niny    bo 

agreement  for  a  lea.se,  or  entitled  shown    cither    by    the    e;uitioner 

to  an  estate  in  dower  or  by  the  appearing  before  the  registrar  or 
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why  the  caution  should  continue  to  have  effect,  or 
why  the  dealing  should  not  be  registered — as,  for 
instance,  that  it  has  been  obtained  by  fraud  or  mistake, 
or  that  it  is  inconsistent  with  a  prior  dealing  or  with 
Audthe  some  adverse  right  or  equity  (m).     The  registrar  may 

make  an' oi^Jr  thereupon  either  order  that  the  caution  shall  thence- 
thereon.  forth  cease  to  have  effect  and  that  the  entry  thereof  on 

the  register  be  cancelled,  or  he  may  appoint  a  time  for 
the  registered  proprietor  or  the  applicant  for  registra- 
tion, as  the  case  may  be,  and  the  cautioner,  and  such 
other  persons  (if  any)  as  he  may  deem  expedient,  to 
appear  before  him.  And  after  hearing  all  such  persons, 
and  serving  such  notices  (if  any)  as  he  shall  think 
necessary,  the  registrar  shall  make  such  order  in  the 
matter  as  he  shall  think  just;  as,  for  instance,  that 
the  caution  shall  continue  to  have  effect,  or  that  it 
shall  cease  to  have  effect  and  that  tlie  entry  thereof 
on  the  register  be  cancelled,  or  that  the  registration 
be  refused  either  with  or  without  an  inhibition  against 
registration  at  any  future  time,  or  that  it  be  completed 
forthwith,  or  after  an  interval,  or  that  it  be  completed 
conditionally  or  with  some  modification,  or  subject  to 
the  prior  registration  of  a  dealing  in  favour  of  the 
cautioner,  or  subject  to  some  notice,  condition,  restric- 
tion, or  inhibition  under  the  Acts.  The  registrar  may 
refer  the  matter,  at  any  stage,  or  any  question  arising 
thereon,  for  the  decision  of  the  Court  {)i). 

Caution  -^  caution  may  also  be  lodged  against  the  registra- 

agaiust  {.ion  of  any  land,  which   is   not   already   registered, 

registration  o£  "^  '     .  ,    •      •  i  • 

iinregistered     by  any  person  having  or  claiming  such  an  interest 
^^"^-  in   the  land  as  entitles  him   to    object  to   any   dis- 

position thereof  being  made  without  his  consent  (o). 

l.y    his    delivering    a    statement  («)  L.  T.  R.  (1903)  231. 

ill  writing,  signed  by  liini  or  Ids  {o)  Stat.  38  &  39  Vict.    c.   87, 

solicitor,  setting  forth  the  grounds  s.  60;  sees,  61  ;   L.  T.  R.  (1903) 

on  which  cause  is  shown.  88 — 94. 
{m)  L.  T.  R.  (1903)  230. 
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Tlie  effect  of  such  a  caution  is  that  registration 
shall  not  be  made  of  such  land  until  notice  has 
been  served  on  the  cautioner  to  appear  and  oppose 
such  registration,  and  the  prescribed  time(j^)  has 
elapsed  since  the  date  of  the  service  of  such 
notice,  or  the  cautioner  has  entered  an  appearance, 
which  may  last  happen  (q).  Any  person  who  lodges 
a  caution,  whether  against  registered  dealings  or 
registration,  without  reasonable  cause,  is  liable  to 
makie  compensation  to  any  person  who  has  sustained 
damage  thereby  (r). 

The  Court,  or,  subject  to  an  appeal  to  the  Court,  the  ii'liibitions. 
registrar,  upon  the  application  of  an}' person  interested 
in  relation  to  any  registered  land  or  charge,  may,  after 
directing  such  inquiries  (if  any)  to  be  made,  and  notices 
to  be  given,  and  hearing  such  persons  as  the  Court  or 
registrar  thinks  expedient,  issue  an  order  or  make  an 
entry  inhibiting  for  a  time,  or  until  the  occurrence  of  an 
event  to  be  named  in  such  order  or  entry,  or  generally 
until  further  order  or  entry,  any  dealing  with  any 
registered  land  or  registered  charge  (.s)- 

Where  the  registered  proprietor  of  any  land  or  charge  Uestiktious. 
is  desirous  to  place  restrictions  on  transferring  or 
charging  such  land  or  charge,  such  proprietor  ma}' 
apply  to  the  registrar  to  make  an  entry  in  the  register 
that  no  transfer  shall  be  made  of,  or  charge  created  on, 
such  land  or  charge,  unless  the  following  things,  or  such 
of  them  as  the  proprietor  may  determine,  are  done  (that 
is  to  say) :  (1)  unless  notice  of  any  a[)i)licalion  for  a 
transfer  or  for  the  creation  of  a  charge  is  Iransnntted  by 
post  to  such  address  as  he  may  specify  to  the  registrar  ; 
(2)  unless  the  consent  of  some  person  or  pei'sons,  to  be 

(ft)    I'Oiiitcfii  iliiys,  a.s   a   nilu  ;  (/j  Seels.  r>(5,  (53. 

X.  T.  i;.  (lUO:i)  1)1."  («)  Slut.  38  k  Hy  Vict.  c.    87. 

((/)  Still.    38  &  ay   Vict.  e.  87,  s.  :,7  ;   m'u  L.  T.  K.  (19u3)  234— 

a.  t)2  ;  .see  s.  G4.  •2'M. 
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named  by  such  proprietor,  is  given  to  the  transfer  or 
the  creation  of  a  charge  ;  (3)  unless  some  such  other 
matter  or  thing  is  done  as  may  be  required  by  the  appli- 
cant and  approved  by  the  registrar  (t).  The  registrar 
thereupon  makes  a  note  of  such  directions  on  the 
register,  and  then  no  transfer  shall  be  made  or  charge 
created  except  in  conformity  with  such  directions,  which 
may,  however,  be  at  any  time  withdrawn  or  modified  at 
the  instance  of  all  persons  for  the  time  being  appearing  by 
the  registry  to  be  interested  therein,  and  are  subject  to  be 
set  aside  by  order  of  the  Court  (u) .  As  we  have  seen  (.r), 
on  the  registration  of  settled  land,  such  restrictions  or 
inhibitions  are  to  be  entered  on  the  register  as  may  be 
prescribed  or  expedient.  Thus  where  the  tenant  for  life 
is  registered  as  proprietor  and  there  are  trustees  for 
the  purposes  of  the  Settled  Land  Acts  (?/),  restrictions 
are  entered  that,  except  under  an  order  of  the  registrar,. 
no  transfer  of  the  land  is  to  be  made  except  on  sale  or 
exchange,  the  purchase-moneys  on  sale  being  paid  to 
such  trustees  or  into  Court,  and  no  transfer  is  to  be 
registered  of  the  principal  mansion  house  and  lands 
usually  occupied  therewith  without  the  consent  of  the 
trustees  or  an  order  of  the  Court  (z).  AVhere  two  or 
more  persons  apply  to  be  registered  as  joint  proprietors, 
of  land  or  of  a  charge,  an  entry  is  to  be  made  in  the 
register  that  when  their  number  is  reduced  to  one,  no 
registered  disposition  of  the  land  or  charge  shall  be 
made  except  under  an  order  of  the  registrar  after  an 
inquiry  into  title  or  an  order  of  the  Court.  But  such 
an  entry  need  only  be  made  where  tlie  deed  or  instru- 
ment, l)y  virtue  of  which  the  joint  proprietors  are 
registered,  shows  an  intention  that  the  survivor  of 
them  shall  not  have  power  to  dispose  of  the  land  or 


(t)  stilt.  38  &  39  Viet.  c.  87, 
s.  58,  as  amended  by  60  &  61  Vior. 
c.  65,  First  Schedule  ;  see  L.  T.  R. 
(1903)  240. 

{u)  Stat.  38  &  39  Vict.  c.  87, 


s.  59. 

(a;)  Ante,  p.  63G'. 

(//)  JiHe,  p.  1T9. 

(s)    Ante,    pi    12.1  ;    L.    T.    K. 
(1903)  81. 
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charge,  or  where  the  registrar  for  any  special  reason 
considers  that  such  an  entry  would  he  desirable. 
Such  an  entry  may,  however,  be  made  at  any  time 
with  the  joint  proprietors'  consent  (a). 

Subject  to  any  estates  or  rights  acquired  by  registra-  Rectification 
tion  in  pursuance  of  the  Acts  (b),  where  any  Court  of  I'eo-isteiv 
competent  jurisdiction  has  decided  that  any  person  is 
entitled  to  any  estate,  right  or  interest  in  or  to  any 
registered  land  or  charge,  and  as  a  consequence  of  such 
decision  such  Court  is  of  opinion  that  a  rectification  of 
the  register  is  required,  such  Court  may  make  an  order 
directing  the  register  to  be  rectified  in  such  manner 
as  it  thinks  just  (r).  Subject  to  any  estates  or  rights- 
acquired  by  registration  in  pursuance  of  the  Acts  (d), 
if  any  person  is  aggrieved  by  any  entry  made,  or  by  the 
omission  of  any  entry  from  the  register  under  the  Acts, 
or  if  default  is  made,  or  unnecessary  delay  takes  place 
in  making  any  entry  in  the  register,  any  person  aggrieved 
by  such  entry,  omission,  default  or  delay  may  apply  to 
the  Court  in  the  prescribed  manner  for  an  order  that 
the  register  may  be  rectified,  and  the  Court  may  either 
refuse  such  application  with  or  without  costs,  to  be  paid 
by  the  applicant,  or  it  may,  if  satisfied  of  the  justice  of 
the  case,  make  an  order  for  the  rectification  of  the 
register  (e).  Subject  to  the  provisions  of  the  Acts  with  Fraiuiulent 
respect  to  registered  dispositions  for  valuable  considera-  'I'^P'^sition?. 
tion  (/■),  any  disposition  of  land,  or  of  a  charge  on  land, 
which,  if  unregistered,  would  be  fraudulent  and  void, 
shall,  notwithstanding  registration,  be  fraudulent  and 
void  in  like  manner  {g).     Where  any  error  or  omission  Right  to 

is  made  in  the  register,  or  where  any  entry  in   the  '"^''^'"'^''^y '" 
o  '  J  J  cert  111  n  cases. 

(a)  Stat.   38  &  'M)   Vic-t.  c.    87,  {d)  Aafr,  y[>.  62()— 631. 

s.  83  (3),  as  aiiieiuled  l.y  «()  k  (51  (c)  Stat.   3S  &  39  Vict.  c.  87, 

Vict.  c.  (yf>,  First  Scheiliile  ;  L.  T.  R.  s.  96. 

(1903)  224,  22^,.  (/)  Ante,  pp.  632— CS.'). 

(b)  Ante,  pp.  626—631.  (7)  Stat.    38  k  39  Vict.  c.  87, 
(r)  Stat.  38   .t  39    Vict.  c.    87,  s.  98. 

s.  95. 
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register  is  made  or  procured  by,  or  in  pursuance  of, 
fraud  or  niisiake,  and  the  error,  omission  or  entry  is 
not  capable  of  rectification  under  the  Act  of  1875,  any 
person  suffering  loss  thereby  shall  be  entitled  to  be  indem- 
nified in  the  manner  provided  in  the  Act  of  1897  (h). 
Provided  that  where  a  registered  disposition  would,  if 
unregistered,  be  absolutely  void,  or  where  the  effect  of 
Buch  error,  omission  or  entry  would  be  to  deprive  a 
person  of  land  of  which  he  is  in  possession,  or  in  receipt 
t)f  the  rents  and  profits,  the  register  shall  be  rectified, 
and  the  person  suffering  loss  by  the  rectification  shall 
be  entitled  to  the  indemnity  {i).  A  person  shall  not  be 
entitled  to  indemnity  for  an}^  loss  where  he  has  caused, 
or  substantially  contributed  to  the  loss  by  his  act, 
neglect  or  default ;  and  the  omission  to  register  a  suffi- 
cient caution,  notice,  inhibition  or  other  restriction  to 
protect  a  mortgage  by  depositor  other  equitable  interest, 
or  any  estate  or  interest  created  under  sect.  49  of  the 
Act  of  1875  (A),  shall  be  deemed  neglect  within  the 
meaning  of  this  sub-section  (/).  Where  the  register  is 
rectified  under  the  Act  of  1875,  by  reason  of  fraud  or 
mistake  which  has  occurred  in  a  registered  disposition 
for  valuable  consideration,  and  which  the  grantee  was 
not  aware  of,  and  could  not  by  the  exercise  of  reasonable 
care  have  discovered,  the  person  sufi'ering  loss  by  the 
rectification  shall  likewise  be  entitled  to  indemnity  under 
this  section  {in).  The  registrar  may,  if  the  applicant 
■desires  it,  and  subject  to  an  appeal  to  the  Court,  deter- 
mine whether  a  right  to  indemnity  has  arisen  under  this 
section,  and,  if  so,  award  indemnity.  In  the  event  of 
an  appeal  to  the  Court,  the  applicant  shall  not  be 
required  to  pay  an}'  costs  except  his  own,  even  if 
unsuccessful,  unless  the  Court  shall  consider  that  the 
appeal  is  unreasonable  (u).     Where  indemnity  is  paid 

(7t)  Stat.  60  i:  61  Vict.   c.  65,  (/)  Sect.  7  (3). 

s.  7  (1).  ('")  Sect.  7  (4). 

/)  Sect.  7  (2).  (//)  Sect.  7  (o). 

(,/j)  Auk;  p.  &6-2. 
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for  a  loss,  the  registrar,  on  behalf  of  the  Crown,  shall  he 
entitled  to  recover  the  amount  paid  from  any  person  who- 
has  caused  or  substantially  contributed  to  the  loss  by 
his  act,  neglect  or  default  (o).  A  claim  for  indemnity 
under  this  section  shall  be  deemed  a  simple  oontracb 
debt,  and  for  the  purposes  of  the  Limitation  Act,  1623, 
the  cause  of  action  shall  l)e  deemed  to  arise  at  the  time 
when  the  claimant  knows,  or  but  for  his  own  default 
might  know,  of  the  existence  of  his  claim.  This  section 
shall  apply  to  the  Crown  in  like  manner  as  it  applies  to 
a  private  person  (p).  The  Act  of  1897  iq}  established 
an  insurance  fund  for  providing  indemnity  to  persons, 
injured  in  the  manner  above  mentioned. 

A  title  to  registered  land  adverse  to,  or  in  derogation  As  to 
of,  the  title  of  the  registered  proprietor  shall  not  be  tiTkto  regis- 
acquired  by  any  length  of  possessian,  and  the  registered  ^'"6^1 1^"'^  ^^ 
proprietor  may  at  any  time  make  an  entry  or  bring  an   possession. 
action  to  recover  possession  of  the  land  accordingly  (r). 
Provided  that  where  a  person  would,  but  for  the  pro- 
visions of   the  Act  of  1875   or  of  this  section,  have 
obtained  a  title  by  possession  to  registered  land,  he  may 
apply  for  an  order  for  rectification  of  the  register  under 
sect.  95  of  the  Act  of  1875  (s),  and  on  such  application 
the  Court  may,  subject  to  any  estates  or  rights  acquired 
by  registration  for  valuable  consideration  in  pursuance 
of  the  Acts,  order  the  register  to  be  rectified  accordingly.. 
And  provided  also  that  this  section  shall  not  prejudice, 
as  against  any  person  registered  as  first  proprietor  of 
land  with  a  possessory  title  only  (/),  any  advei'se  claim 
in  respect  of  length  of  possession  of  any  other  person- 
who  was  in  possession  of  such  land  at  the  time  when 
the  registration  of  such  first  proprietor  took  place  (?0- 

(o)  Sect.  7  (6).  (s)  Antf,  \\  Gf)!. 

(p)  Sect.  7  (,7).  («)  See  ante,  j.p.  fi'26,  627. 

[q)  Sect.  21.  (n)  Stiit.  GO  A,  61    Vict.  c.  6.",. 

(r)  See  (int>\  y\\  ri(54— 569.  s.  12. 
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Tiie  register.         Tlie  register  of  each  title  consists  of  three  portions  : 
how  divide.i.     ^jjg  Property  Eegister,  the  Proprietors!] ip  Register,  and 
The  Property    tlie  Charges  Register  (.r).     Tlie  Property  Piegister  con- 
tains  the  description  of  the  land  comprised  in  the  title, 
\Yith  a  reference  to  the  filed  plan  thereof,  and  such  notes 
as  have  to  be  entered  relating  to  the  ownership  of  the 
mines  and  minerals ;  to  exemption   from  any  of  the 
liabilities,  rights  and  interests  mentioned  in  sect.  18 
of  the  Act  of  1875,  as  amended  by  the  Act  of  1897  0/)  ; 
to  easements,  rights  to  profits  a  2>J'C'idre,  conditions  and 
covenants  for  the  benefit  of  the  land,  and  other  like 
The  Pro-  matters  (^).      The  Proprietorship  Piegister  states  the 

RtlgistCT"'^       nature  of  the  title,  and  contains  the  name,  address  and 
description  of  the  proprietor  of  the  land,  and  cautions, 
inhibitions  and  restrictions  affecting  his  right  of  dis- 
The  Charges     posing  thereof  (a).      The  Charges  Register   contains 
'  "       ■  incumbrances  prior  to  registration,  and  also  subsequent 

charges  and  other  incumbrances  (including  notices  of 
leases  and  of  estates  in  dower  or  by  the  curtesy  (?^)),  and 
such  notes  as  have  to  be  entered  relating  to  covenants, 
conditions  and  other  rights  adversely  affecting  the 
land(f):  and  also  contains  all  such  dealings  with  regis- 
tered charges  and  incumbrances  as  are  capable  of  regis- 
tration (d).  In  the  case  of  leasehold  land,  a  reference 
to  the  registered  lease,  and  such  particulars  thereof, 
and  of  the  exceptions  or  reservations  therefrom  (if  any), 
as  the  applicant  may  desire  and  the  registrar  approve, 
and  a  reference  to  the  lessor's  title,  if  registered,  are 
entered  in  the  Property  Eegister  (<?) .  The  title  to  each 
registered  property  bears  a  distinguishing  number  (/). 
In  districts  where  registration  of  title  is  compulsory,  the 
registers  of  the  title  are  bound  in  volumes  according  to 
the  parishes  where  the  lands  registered  lie  (g).     There 

(.c)  L.  T.  R.  (1903)  2.  (c)  Ante,  p.  646. 

(v)  ^nte,  p.  627,  n.  («).  {d)  L.  T.  R.  (1903)  7. 

(z)  L.  T.  1!.  (1903)  3.  (e)  Rule  5. 

(a)  Rule  6.  (/)  Rule  2. 

((>)  Ante,  p.  646.  [g)  Kule  9. 
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are  also  kept  in  the  registry  an  index  map  showing  the   index  maps, 
position  and  extent  of  every  registered  property,  and  a 
separate  index  map  of  leasehold  titles  and  lands  affected 
by  the  registration  of  incorporeal  hereditaments,  an 
index  of  proprietors'  names  (It) ,  and  a  list  of  pending  ap-   List  of 
plications  to  enter  land  in  the  register  (/).     Of  these  the  I'^^'^^.'^g 

I  _  ...  applications. 

index  maps  and  list  of  pending  applications  are  open  to 
public  inspection  :  but  the  index  of  proprietors'  names 
is  open  to  the  inspection  of  the  registered  proprietors 
only  ;  provided  that  if  any  person  shall  satisfy  the 
registrar  that  he  is  interested  generally  in  the  property 
of  any  proprietor — for  instance,  as  his  trustee  in  bank- 
ruptcy or  executor  or  administrator — he  may  inspect 
that  index  also  (k).  No  entry  in  the  register  is  to  be 
inspected  except  by  or  under  the  authority  of  some 
person  interested  in  the  land  or  charge  to  which  the 
entry  refers  (l).  The  ordnance  map  is  the  basis  of  Description 
all  registered  descriptions  of  land  (;«).  A  plan  of  the  um?''^"^"^ 
land  registered  is  required  to  be  filed  on  registration  (n). 

The  provisions  of  the  Act  of  1897  as  to  compulsory  Compulsory 
registration  have  been  stated  in  earlier  parts  of  this  '^^'^ 
book(o).     The  Act  provides  (p)  that  nothing  therein   Exceptions 
shall  render  compulsory  the  registration  of  the  title  to 
an  incorporeal  hereditament,  or  to  mines  or  minerals 
apart  from  the  surface,  or  to  a  lease  having  less  than 
forty  years  to  run  (q),  or  two  lives  yet  to  fall  in,  or  to  an 
undivided  share  in  land,  or  to  freeholds  intermixed  with 
and  indistinguishable  from  lands  of  other  tenure,  or  to 
corporeal  hereditaments  parcel  of  a  manor  (/•)    and 
included  in  a  sale  of  a  manor  as  such. 

(h)  Rule  12.  (n)  L.  T.  K.  (1903)  2. 

(i)   Huio  i;}.  (o)  Ante,  pp.  207,  -liU,  r.0t5,  513. 

(/c)   Rule  li.  Ip)  Stat.  (iO  k  (31    Vict.   c.  (55, 

(/)  Stat.   (50  &  Gl  Vict.  c.  65,       s.  24. 

s.   22  (7);    see    L.  T.    IL  (1903)           (q)  Ante,  pp.  494,  50G,  513. 

284  sq.  (/•)   Lands  lield  Ijv  copyholders 

(m)  Stat.  GO  &  61  Vict.  c.  65,        fall    within    this   description,    as 

.s.  H  (2)  ;  L.  T.  R.  (1903)  269  sq.       re^^aids  the  lord's  interest  therein  ; 
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Transfer  or 
charge  of 
unregistered 
land  prior  to 
registration. 


Where  a  person  liaving  the  riglit  to  apply  for  regis- 
tration as  first  proprietor  of  land  desires  to  transfer 
or  charge  the  land  liefore  he  is  himself  registered  as 
proprietor,  lie  may  do  so  in  the  manner,  and  subject 
to  the  conditions,  which  would  l)e  applica])le  if  he  were 
in  fact  the  registered  proprietor.  Sul)ject  to  any  prior 
rights  obtained  by  registration  under  the  Acts  and 
Rules,  a  transfer  or  charge  so  made  shall,  when  com- 
pleted by  registration,  have  the  same  effect  as  if  the 
person  making  it  were  registered  as  proprietor. 
Provided  that  a  charge  shall  not  be  accepted  for 
registration  until  an  application  has  been  made  for 
the  registration  of  the  land  to  which  it  relates,  and  if 
the  application  for  registration  of  the  land  is  subse- 
quently refused,  or  withdrawn,  or  abandoned,  the 
registration  of  the  charge  shall  be  annulled  (s).  Ee- 
course  is  had  to  these  provisions  when  the  sale  of  land 
situate  in  a  compulsory  registration  district  is  intended 
to  be  immediately  followed  by  a  mortgage  thereof  {/). 


Removal  of 
land  from  the 

register. 


Land  not  situate  in  a  district  where  the  registration 
of  title  is  compulsory  (»)  may  be  removed  from  the 
register  by  the  registered  proprietor  thereof  with  the 
consent  of  the  other  persons  (if  any)  for  the  time  being 
appearing  by  the  register  to  be  interested  therein,  and 
on  delivering  up  the  land  certificates  and  certificates  of 
charge  (if  any)  (x).  If  any  land  so  removed  is  situate 
within  the  jurisdiction  of  the  Middlesex  or  Yorkshire 
registries  (//),  it  will  again  become  subject  to  such 
jurisdiction  as  from  the  date  of  removal  (z). 

The  above  account  gives  the  main  provisions  of  the 
Acts ;  but   it   is   impossible  within  the  limits  of  the 


ante,  p.  452  ;  but  lands  held  of 
the  lord  of  a  manor  hy  free  tenure 
are  not  parcel  of  the  manor;  a7ite, 
]>p.  410,  411  ;  Williamson  Seisin, 
30. 

(s)  L.  T.  R.  (1903)  96. 


(t)  See  2  AVms.  V.  k  P.  1136  sq. 

(n)  Ante,  p.  208. 

(.r)  Stat.   60  k  61  Vict.  c.  6.% 

17. 

(V)  See  ante,  pp.  206,  208. 

{z)  Sect.  17(3). 
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present  work  to  discuss  the  working  of  the  Acts  in 
practice  or  the  questions  which  maj' arise  thereon.  The 
reader  will  observe,  however  (a),  that,  outside  of  the 
statutory  methods  of  disposition  by  way  of  registered 
transfer  and  registered  charge,  registered  land  is  left  to 
be  disposed  of  by  the  same  modes  of  assurance  as  are 
applicable  to  unregistered  land.  Settlements,  therefore, 
leases  and  wills  of  registered  land  must  be  made  in  the 
same  forms  as  before  (h)  ;  but  settlements  may  be 
accompanied  by  an  instrument  of  transfer  for  effecting 
the  registration,  as  proprietor  or  proprietors  of  the  settled 
land,  of  the  tenant  for  life  or  other  persons  entitled  to 
be  so  registered  (c),  with  the  necessary  restrictions  or 
inhibitions.  With  respect  to  mortgages  of  registered  Mortgages  of 
land,  the  statutory  charge  with  power  of  sale  {d)  seems  to  [^fd^^'*^*^ 
form  an  effective  security  only  so  long  as  the  land  charged 
does  not  depreciate  in  value  to  such  an  extent  that  the 
amount  charged  cannot  be  realized  by  an  exercise  of 
the  power  of  sale.  If  the  chargee  should  be  driven  to 
exercise  his  remedies  by  foreclosure  or  entry  into  pos- 
session (e),  he  will  be  at  a  disadvantage  as  compared 
with  the  mortgagee  under  a  mortgage  of  land  in  the  old 
established  form  (/).  As  we  have  seen  (//),  the  mort- 
gagee under  a  conveyance  by  way  of  mortgage  in  the 
old  form  has  the  legal  estate  in  the  mortgaged  lands 
from  the  time  of  the  mortgage.  On  foreclosure, 
therefore,  he  retains  the  legal  estate  which  he  had 
before,  discharged,however,  from  the  mortgagor's  equity 
of  redemption  (/i).  If  he  enter  into  possession  of  the 
mortgaged  lands  and  remain  in  possession  for  twelve 
years  without  giving  any  written  acknowledgment  of 
the  mortgagor's  title  or  right  to  redemption,  the  equity 
of  redemption  will  ipso  facto  be  extinguislied,  notwith- 

(a)  See  ante,  p.  632.  (e)  Ante,  p.  636. 

(6)  Ante,  pp.  -238,  490—494.  {/)  Ante,  pp.  .535,  613. 

(c)  Ante,  pp.  6-20,  630 ;  L.  T.R.  (7)  Ante,  p.  536. 

(1903)  128.  (h)  Ante,  pp.  542,  543. 
{d)  Ante,  pp.  631,  635—637. 

w.R.r.  42 
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standing  any  disability  on  the  part  of  the  mortgagor,  or 
any  person  claiming  under  him(0 .  But  a  chargee  under 
a  statutory  charge  on  registered  land  has  not,  it  appears, 
any  c>itate  therein,  though  he  has  the  legal  interest  given 
by  the  charge — that  is,  a  lien  on  the  lands  at  law  for  the 
amount  of  money  secured.  On  foreclosure,  therefore, 
it  seems  that  he  can  obtain  no  more  than  the  equitable 
estate  in  the  land  charged,  though  he  will  apparently 
obtain  the  legal  estate  on  subsequent  registration  of 
himself  as  proprietor  of  the  land  (A).  If  he  should  be 
obliged  to  have  recourse  to  his  remedy  by  entry  upon 
the  land  charged,  he  is  not  as  the  mortgagee  taking 
possession  of  his  own  fee  simple ;  he  has  nothing  but  the 
statutory  right  to  enter  and  hold  possession  (/),  and  his 
interest  when  he  has  so  taken  possession  seems  to  be 
something  like  the  estate  of  a  tenant  by  ehfiit  (di).  As 
regards  the  barring  of  the  equity  of  redemption  by  the 
Statute  of  Limitations,  that  does  not  take  place,  as  in 
the  case  of  a  mortgagee,  immediately  he  has  completed 
twelve  years'  possession  and  without  any  further  act  on 
his  part  (ii) ;  but  the  chargee,  who  has  been  for  twelve 
years  in  possession,  must  apply  to  the  Court  on  this 
ground  for  an  order  for  rectification  of  the  register  (o). 
And  it  does  not  appear  that  he  can  claim  such  an  order 
as  his  undoubted  right;  the  granting  thereof  appears 
to  be  in  the  judicial  discretion  of  the  Court,  which  is  to 
be  exercised  "  subject  to  any  estates  or  rights  acquired 
by  registration  for  valuable  consideration  in  pursuance 
of  the  Acts"  ip).  And  in  any  case  the  chargee  would 
appear  to  be  saddled  with  the  burden  of  proof  that  he 
is  entitled  to  have  the  register  rectified  as  he  desires, 
and  he  would  have  to  pay  the  costs  of  his  application 
out  of  his  own  pocket.  Besides  these  drawbacks,  if 
the  land  charged  were  let  on  lease  previously  to  the 

(i)  Ante,  pp.  537,  543.  548.  (»)  Ante,  p.  548. 

(k)  Ante,  pp.  636,  637.  (o)  A-ntc,  p.  653. 

(?)  Ante.  p.  636.  (p)  Ante,  p.  653. 
(«i)  Ante,  pp.  266,  u.  (/),  265. 
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charge,  it  is  at  least  extremely  doubtful  whether  the 
chargee,  on  entering  into  receipt  of  the  rents,  would 
be  in  the  position  of  an  assignee  of  the  reversion  and 
so  enabled  to  enforce  the  lessees'  covenants  and  the 
conditions  of  re-entry  contained  in  the  leases  (q). 
For  these  reasons  it  seems  desirable  for  a  person 
advancing  money  on  the  security  of  registered  free- 
hold land,  unless  he  is  allowing  an  ample  margin 
for  j)Ossible  depreciation  in  value,  to  insist  on  being 
registered  as  the  proprietor  of  the  land.  Such  a  trans- 
action may  be  carried  out  by  a  mortgage  deed  in  the 
old  form,  accompanied  by  an  instrument  of  transfer 
from  the  mortgagor  to  the  mortgagee,  under  wdiich  the 
mortgagee  is  registered  as  the  proprietor,  the  mort- 
gagor's interest  being  protected  by  a  caution  lodged  by 
him  (r).  In  the  case  of  registered  leasehold  land,  the 
statutory  charge  is  convenient,  as  the  chargee,  not 
taking  the  mortgagor's  estate,  does  not  appear  to  become 
liable  for  the  rent  and  covenants  of  the  lease  {s) ;  and 
he  can  dispose  under  his  power  of  sale  of  the  whole 
term  for  which  the  lands  are  leased  (t).  But  as  the 
chargee  is  neither  assignee  nor  underlessee  of  the  land 
charged,  it  is  doubtful  whether,  in  the  case  of  a  breach 
committed  by  the  mortgagor  of  any  covenant  contained 
in  the  lease,  the  chargee  would  have  any  locus  standi  to 
apply  to  the  Court  for  relief  against  the  forfeiture  which 
might  be  so  incurred  (ii).  On  this  account  it  is  advis- 
able for  a  mortgagee  of  registered  leasehold  land  to  take 
an  underlease  thereof  made  by  deed  in  the  ordinary 
form,  as  well  as  a  registered  charge  thereon  (./•). 

The  reader  will  have  seen  that  the  modern  law  of   Summary. 
real  property  is  a  system  of  great  complexity,  and  the     '^ 

(q)  See  ante,  pp.  329,  499,  500;  (x)  See  ante,  ]>.  '>',!.     Siicli  an 

-2  Wilis.  V.  &  P.  1128  and  n.  {k).  underlease  is  not  caiialil.'  of  rej^is- 

(?•)  See  2  Wins.  V.  .V.  P.  1130  sq.  tiation  ;  uiifc,  \>.  t>20  ;  l.iit  notice 

(.<?)  yiiUe,  pp.  r>51,  6.')8.  tliercor  may  lie  le^^istcred  ;  ante, 

(f)  Ante,  ]).  636.  p.  639  ;  see  L.  T.  K.  (1903)  7, 
{h)  See  ante,  pp.  501,  512. 

42 — 2 
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diverse  rules  which  it  contains  are  not  to  be  understood 
without  a  knowledge  of  their  origin  and  history.  But 
the  complex  nature  of  the  modern  law,  which  makes 
the  student's  task  so  difficult,  is  not  owing,  as  has  been 
commonly  supposed,  to  the  feudal  system  or  to  the 
subtlety  of  the  judges  who  formulated  the  earh' common 
law  with  regard  to  land.  It  is  in  a  great  measure  due 
to  the  action  of  the  English  landowners,  who  have  from 
the  earliest  times  been  possessed  with  the  idea  of 
assuring  their  lands  to  themselves  and  their  descendants 
by  means  of  family  settlements,  and  have  in  modern 
times  desired  to  effect  this  object  without  losing  the 
benefit  of  the  powers  of  alienation  incident  to  full 
ownership.  The  influence  of  our  earliest  law3^ers  made 
for  simplicity  in  law.  Thus  we  have  seen  {y)  that  in 
this  country  the  feudal  rules  of  landholding,  which 
allowed  to  the  heir  a  distinct  interest  in  lands  given  to 
a  man  and  his  heirs  and  restricted  alienation  on  the 
part  of  the  donee  under  such  a  gift  except  with  the 
consent  of  both  donor  and  heir,  were  superseded  as 
early  as  the  thirteenth  century  by  the  judge-made  law 
that  the  heirs  shall  take  nothing  under  such  a  gift,  and 
the  words  of  gift  to  the  heir  shall  take  effect  only  to 
confer  an  estate  in  fee  simple  on  the  ancestor.  The 
conception  of  an  estate  in  fee  simple  in  land  being  thus 
accomplished,  it  was  settled  partly  by  decision  and 
partly  by  statute  in  the  manner  already  related  {z)  that 
the  right  of  free  alienation  is  inseparably  incident  to 
such  an  estate.  At  common  law,  too,  the  conveyance 
of  lands  was  a  matter  of  great  simplicity.  Actual 
delivery  of  possession  being  the  essential  part  {a),  it 
could  only  be  effected  between  living  and  ascertained 
persons,  certain  feoffor  and  certain  feoffee  (h) ,  and  by  way 
of  present  and  not  of  future  transfer  (r) .   The  landowners' 

(//)  Ante,  pp.  66 — 68.  {b)  See   the    aiitliorities   cited, 

(z)  Ante,  \)\>.  67—72,  81,  82.  ante,  p.  346,  347,  nil.  (rf,  e,  /). 

[a)  Ante,  p.  144.  (c)  Ante,  pp.  351,  352. 
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passion  for  settlement  first  appears,  before  the  statute 
De  Doiis  {(I),  in  elaborate  limitations  by  way  of  succes- 
sive conditional  fees  {e).  Then,  when  their  wishes  had 
been  defeated  by  the  action  of  the  judges  in  allowing 
free  alienation  on  the  birth  of  issue  to  tenants  under 
conditional  gifts  (/'),  we  find  strict  settlement  favoured 
by  the  statute  De  Donis  (f/),  passed  at  the  instance  of 
the  barons.  We  next  observe  the  result  of  landowners' 
determination  to  make  settlements,  to  avoid  creditors' 
claims,  and  to  make  wills  in  the  j^ractice,  which  pre- 
vailed from  the  fourteenth  to  the  sixteenth  century,  of 
conveying  lands  to  feoffees  to  uses  {It).  And  in  the 
relief  accorded  by  the  Chancellor  against  a  breach  of 
confidence  on  the  part  of  sucli  feoffees  we  find  the 
origin  of  the  jurisdiction  of  Courts  of  Equity  in  respect 
of  trusts,  which  now  occupies  such  an  important  place 
in  our  legal  system  (/).  The  practice  of  conveying 
lands  to  feoffees  to  uses  was,  as  we  have  seen,  effectu- 
ally checked  by  the  Statute  of  Uses  (/.) :  but  the  desire 
of  landowners  to  maintain  a  system  of  family  settlement, 
stimulating  the  ingenuity  of  their  legal  advisers,  again 
took  effect  in  the  plan  of  settling  lands  on  living  persons 
for  life,  with  remainder  to  their  unborn  children  succes- 
sively in  tail(/).  This  manner  of  disposition  could 
never  have  prevailed  but  for  the  strange  decision  of  the 
Courts  in  allowing  as  valid  a  gift  of  lands  to  an  unascer- 
tained or  unborn  person  by  way  of  remainder  {)ii)-  This 
seems  to  be  a  distinct  departure  from  sound  principle, 
and  appears  to  have  been  so  regarded  by  one  of  the 
greatest  masters  of  our  law  (//).    English  law  does  not 

(d)  13  Edw.  I,  c.  1  ;  avfe,  p.  93.  a7Ue,  ]ip.  171,  176. 

(c)  Seu   tlie   autliontit's    cited,  (l)  Ante,  pp.  112,  170. 

ante,  ]>\).   02,   n.  (>■),    1G6,  n.  (r.)  ;  (i,i)  Ante,  ]..  347 

Co.  Lilt.  290  b,  ii.  (1,  V.).  [u)  Littleton,  writing,' ^(At  tliis 

(/)  .Inlc,  p.  92.  decision,  nevertheless   liiys  down 

(g)  13  Edw.  L  c.  1  ;  ante,  p.  93.  tlie  old  rule  as  to  gilts  l>y  way  of 

(/()  Ante,  i)p.  1(5(5,  17G.  remainder;     ante,     p,    347,    nn. 

(0  Ante,  pp.  1(57,  1(58,  177  .v^.  (/,  g). 

(^■)  Stat.  27  lieu.  VIIL  c.  10  ; 
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admit  of  gifts  to  the  dead ;  that  was  well  settled,  even 
the  civilly  dead  (o)  being  excluded  from  taking  (p). 
How  then  could  a  gift  to  the  unborn  be  held  to  be 
valid  ?  The  explanation  seems  to  be  that  this  radical 
change  in  the  law  of  property  was  inadvertently  intro- 
duced under  cover  of  the  approval  of  a  gift  in  remainder 
to  the  lu'ir  of  a  living  person  (q).  Now  we  have  seen 
that,  although  the  English  law  deprived  the  heir.of  the 
interest  which  he  once  took  under  a  gift  of  land  to  a 
man  and  his  heirs,  it  left  him  the  possibility  or  expec- 
tation of  inheritance  (r).  And  in  not  rejecting  a  gift 
by  way  of  contingent  remainder  to  the  heir  of  a  living 
person,  the  judges  merely  allowed  him  the  like 
possibiliti/  (s)  of  succeeding  on  the  death  of  the  particular 
tenant  seised  as  he  would  have  enjoyed  under  a  gift  to 
the  ancestor  and  his  heirs.  However  this  may  have 
been,  when  limitations  to  a  man's  first  and  other 
unborn  sons  came  to  be  substituted  for  gifts  to  his 
heirs,  the  judges  concerned  in  interpreting  these 
limitations  had  not  the  strength  of  mind  to  return  to 
the  principles  established  by  their  early  predecessors. 
But  the  recognition  of  the  unborn  as  persons  capable  of 
receiving  a  direct  though  future  gift  of  lands  or  goods 
is  really  the  principal  cause  of  the  complexity  and 
difficulty  of  the  English  law  of  property.  It  is  mainly 
owing  to  this  that  the  necessity  arose  for  limiting  the 
exercise  of  the  power  of  disposition  b_y  the  rule  against 
perpetuities  and  the  rules  governing  the  limitation  of 
successive  contingent  remainders  (t).  In  upholding 
gifts  to  unborn  sons,  however,  the  judges  did  but  give 
efiect  to  limitations  penned  at  the  instance  of  land- 
owners {u)  ;  in  fact,  they  merel}'  gave  expression  to 
men's  natural  desires  to  secure  an  inalienable  provision 

(o)  Ante,  p.  113.  (s)  Ante,  pp.  34S,  357. 

(p)  Litt.  s.  200  ;  Co.  Litt.  2a,  {t)  Ante,    pp.    3it5— 405  ;     see 

3b  ;  1  Jarin.  AVills,  307,  otli  ed.  L.  Q.  R.  .\iv.  238—242. 

((?)  A7ife,  p.  347.  00  See   L.    Q.    R.    xiii.    4—6, 

(r)  A7ite,  p.  68  and  ii.  (/).  xiv.  238,  239. 
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for  their  children  (x).  In  this  wa}^  the  foundation 
of  the  present  system  of  settlement  was  laid,  but  it 
was  not  firmly  built  upon  until  in  the  time  of  the 
Commonwealth  means  of  preventing  the  destruction  of 
contingent  remainders  were  discovered  in  the  limitation 
to  trustees  to  preserve  them  {y).  Henceforward  con- 
tingent remainders  to  unborn  sons  were  practically 
raised  to  the  level  of  indefeasible  interests.  x\nd  the 
firm  establishment  of  the  law  of  executory  devises  (z) 
added  to  the  facility  of  assuring  lands  for  the  benefit  of 
generations  yet  unljorn.  From  the  latter  part  of  the 
seventeenth  century  settlement  flourished  vigorously 
both  by  deed  and  will  ;  and  conveyancers  introduced  and 
in  the  course  of  the  eighteenth  century  perfected  the 
ingenious  device  of  the  conveyance  of  land  by  means  of 
powers  of  appointment  operating  through  the  effect  of 
the  Statute  of  Uses,  thus  enabling  lands  placed  in 
settlement  to  be  effectually  leased,  sold  or  mortgaged> 
notwithstanding  that  the  inheritance  thereof  had  been 
limited  to  unborn  persons  as  purchasers  (a).  As  we 
have  seen  (//),  the  same  object  is  now  attained  by  the 
exercise  of  the  powers  given  by  the  Settled  Land  Acts. 
And  the  design  of  these  Acts  is  merely  to  further  the 
alienation  of  lands  without  interfering  with  the  custom 

(x)  yintc,    ]>.    349.     It    .should  alienation  has  in  a   manner  out- 

iiot    he    loigoiten    tliat,    by   the  run  the  natural  instincts  of  inan- 

tinie  tliat  it  liad  become  a  general  kind.      These     prompt     men     to 

cu.stom  amongst  well-to-do  people  secure     I'or     their     oHspring    by 

to  make  settlements  of  lands  or  .settlement    the    like    inalienable 

otlier   pro])erty  on    their   unborn  provision   as    is    in    other    legal 

children,   there  liad   been    estab-  .systems   given    by   law.      So   we 

lished   in   our  law  a  freedom    of  pay  for   the  wide   jiovver   of  dis- 

alienation,    especially     by     will,  po.sition  annexed  in  English  law 

which     is     without     jmrallel     in  to   ownership  with    tiie   intricate 

other  legal  .systems.     As  regards  rules    relating    to  dispositions  in 

chattels,      iKirticnlarly,     English  favour  of  the  unborn, 

law    had    abandoned    the    light,  (?/)  Ante,    ))p.    363,     364;    .see 

once    recognized   as   indefeasible,  Williams  on  Seisin,  l!t3. 

of   a    deceased    owner's  wife    and  {z)  Axtc,  ])]>.  3S9,  390. 

children  therein  in  favour  of  an  (a)  Ante,    jip.   117  and   n.  (/), 

ab.solute    power   of  te.stamentary  382 — SS.*). 

di.spositioii ;  'ante,   p.   20,  n.  (y).  {li)  Anlr,  p.  385. 
But     this     extreme    freedom    of 
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of  settlement.  They  have  conferred  a  substantial  benefit 
upon  the  owners  of  settled  land,  luit  they  certainly 
do  not  simplify  the  law.  Indeed,  another  main  reason 
of  the  intricacy  of  the  present  land  laws  is  the  manner 
in  which  they  have  been  altered  by  statute  during 
the  last  seventy  years.  The  real  property  legislation 
of  1833  (c)  not  only  introduced  beneficial  reforms  in 
practice,  but  also  rendered  obsolete  a  great  deal  of 
the  previous  law.  Thus  practitioners  are  relieved  from 
the  necessity  of  acquainting  themselves  with  the 
learning  of  fines  and  recoveries  or  of  real  actions  (d) . 
Subsequent  legislation,  however,  has  almost  without 
exception  proceeded  on  the  lines  of  removing  particular 
instances  of  hardship  without  regard  to  legal  principle. 
The  consequence  of  this  is  that  the  rules  now  in  force 
are  nothing  but  a  series  of  anomalies,  and  in  order  to 
understand  them  the  student  is  obliged  to  devote  his 
mind  in  the  first  instance  to  the  apprehension  of  the 
principles  which  the  rules  infringe,  and  when  he  has 
succeeded  in  this  he  has  to  encounter  the  labour  of 
extracting  the  meaning  of  a  vast  number  of  legislative 
enactments  from  the  involved  and  intricate  language 
in  which  they  are  usually  expressed  (r).  Each  succes- 
sive reform  has  added  something  to  the  burden  of 
knowledge  which  the  student  must  painfully  acquire, 
but  has  taken  nothing  away.  The  Land  Transfer  Act, 
1897  (/') ,  affords  an  extreme  instance  of  the  method  which 
the  Legislature  has  pursued.  The  devolution  of  a  dead 
man's  real  estate  to  his  executors  or  administrators  is  of 
great  practical  convenience,  as  enabling  sales  to  pay 

(c)  Aiite,  pp.  64,  n.  (ff),  98,  99,  hilitv  of  contingent    remainders 
221,  303,  318,  564.  and  "of    the    indivisibility   of    a 

(d)  Of     course,     acquaintance  condition   of  re-entr}",    and    the 
with  the  previous  law  was  neces-  statutes    which     have     partially 
sary  for  some  time  after   in  order  removed   them  ;    ante,    pp.   353, 
to  be  able  to  pronounce  upon  the  354,  359,  362,  503 — 505. 
validity  of  past  transactions.  (/')  Stat.  60  &  61  Vict.  c.  65  ; 

(e)  Good  examples  are  found  in  aufe,  pp.  213,  218,  277,  282,  311, 
the    doctrines    of  the   destructi-  344,  and  elsewhere. 
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debts  or  for  like  purposes  to  be  readih-  effected  (//). 
But  except  for  the  purposes  of  the  payment  of  debts, 
the  laws  of  succession  after  death  still  remain  widely 
different  in  the  case  of  realty  and  personalty.  The 
heir's  title  to  succeed  to  the  enjoyment  of  his  ancestor's 
real  estate  has  not  been  abolished  (h) ;  and  the  student  is 
left  to  digest  the  apparent  paradox  that,  to  confer  on  a 
man  such  an  estate  in  lands  as  shall  devolve  to  his 
executors,  the  essential  thing  is  to  give  the  lands  to 
him  and  his  heirs  (?).  Again,  the  registration  of  the 
title  to  land,  which  the  same  Act  has  made  compulsory 
on  sale  in  certain  districts,  is  an  advantage  to  land- 
owners in  so  far  as  it  saves  them  the  expense  of 
investigation  of  title  on  every  sale  or  mortgage.  But 
when  the  reader  finds  that  under  the  law  so  introduced 
lands  may  be  held  and  disposed  of  for  all  manner  of 
unregistered  estates  and  interests  as  well  as  for  the 
estates  and  by  the  means  of  conveyance  recognized 
on  the  register  (Ic),  he  will  note  a  likely  source  of 
further  confusion.  The  difference  between  legal  and 
equitable  estates  (/)  in  land  is  sufficiently  puzzling  to  a 
student :  but  w'e  are  here  threatened  with  a  new  distinc- 
tion, not  necessarily  coinciding  with  that  difference, 
between  registered  and  unregistered  estates.  Those 
who  have  now  to  learn  and  those  who  have  to  teach 
the  law  of  real  property  can  best  appreciate  the 
pressing  need  for  reform  which  shall  not  merely 
change  but  really  simplify'  the  law.  But  it  is  not 
likely  that  this  will  be  effected  unless  the  same  con- 
ditions can  be  again  secured  as  resulted  in  the  passing 
of  the  Fines  and  Eecoveries  Act  (//;)•  The  author  of 
that  statute  was  at  once  a  lawyer  well  versed  in  con- 
veyancing practice,  a  master  of  legal  principles,  and  a 


('/)  Ank,  ]).  21:').  657. 

(li)  Jut.,',  pp.  29,  2V.i,  219.  (/)  Jn(c,  \>\k  170,  178,  17'.*.  11*1 

(i)ylHtc,])i).20-2.20:iinu\ii.  (n).  (m)  Stat.  :i  &  4  Will.  IV..  c.  74  ; 

(^•)  And;  pp.  631,  63-.',  635,647,  <in/c,  p.  98. 
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consummate  draftsman  (n)  ;  and  his  work  was  not 
marred  by  what  are  called  "  amendments  "  made  in  its 
passage  through  the  Legislature. 

{n)  It    may  be    related,   pour  uf  the  time  he  had  to  give  to  the 

cncoiiraycr   J.cs   autrcs,   that   Mr.  work,    liis    practice    sustained   a 

Brodie's  eminent  public  services  blow  from  which  it  never  com- 

in   drafting    this    Act   were    re-  ])letely    recovered ;     see    Josliua 

warded   by   no    remuneration  at  Williams's  Letters  to  John  Bull, 

all.     Besides  which,   on  account  34,  3.5. 
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APPENDIX  (A). 

Referred  to,  pp.  20U,  381,501,  ("ill. 


Bargain  and  Sale,  or  Lease  for  a  Year.     (See  p.  199.) 

This  Indenture  made  the  first  day  of  January  («)  [in  the  third 
year  of  our  Sovereign  Lady  Queen  Victoria  by  the  grace  of  God  of 
-the  United  Kingdom  of  Great  Britain  and  Ireland  Queen  Defender  of 
the  Faith  and]  in  the  year  of  our  Lord  1840 

Between  A.  B.  of  Cheapside  in  the  city  of  London  Esquire  of  the 
one  part  and  G.  D.  of  Lincoln's  Inn  in  the  county  of  i\Iiddlesex 
Esquire  of  the  other  part 

WITNESSETH  that  the  said  A.  B.  in  consideration  of  live  sliillings  (//) 
of  lawful  money  of  Great  Britain  to  him  in  hand  paid  by  the  said 
C.  D.  at  or  before  the  sealing  and  delivery  of  these  presents  (tlie 
receipt  whereof  is  hereby  acknowledged)  Hath  bargained  and  sold 
and  by  these  presents  DOTH  bargain  and  sell  unto  the  said  C.  D.  his 
executors  administi'atore  and  assigns 

All  that  messuage  or  tenement  situate  lying  and  being  at  iS:c.  and 
commonly  called  or  known  by  the  name  of  iV:c.  [liere  dexcrihe  the 
jjreinises] 

Together  with  all  and  singular  the  houses  outhouses  etliiices 
buildings  barns  dovehouses  stables  yards  gardens  orchards  lights 
easements  ways  paths  passages  waters  watercourses  trees  woods 
underwoods  commons  and  commonable  rights  hedges  ditches  fences 
liberties  privileges  emoluments  commodities  advantages  heredita- 
ments and  appurtenances  whatsoever  to  the  said  messuage  or 
tenement  lands  and  hereditaments  or  any  part  thereof  belonging  or 
in  anywise  appertaining  or  with  the  same  or  any  part  thereof  now  or 
at  any  time  heretofore  usually  held  used  occupied  or  enjoyed  [or 
accepted  reputed  taken  or  known  as  part  parcel  or  member  thereof] 
And  the  reversion  and  reversions  remainder  and  remainders  yearly 
and  other  rents  issues  and  profits  of  the  same  premises  and  every 
part  thereof 

To  HAVE  AND  to  HOLD  the  silid  niessuagc  or  tenement  land  and 
hereditaments  and  all  and  singular  other  the  premises  hereinbefore 


Date. 


Parties. 


Testatum. 

Considera- 
tion. 

Bargain  and 
sale. 

Parcels. 


(Jeneral 
words. 


Habendum 


(a)  Tlie  words  within  brackets 
■were  latterly  omitted. 


{Ij)  Ante,  i)p.  11)9,  -JOO. 
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bargiiiiictl  mirI  sold  or  inteiidetl  so  to  be  with  their  and  every  of  tiieir 
rights  members  and  appurtenances  unto  the  said  C.  D.  his  executors- 
administrators  and  assigns  from  the  day  next  before  the  day  of  the 
date  of  these  presents  for  and  during  and  until  the  full  end  and  term 
of  one  whole  year  thence  next  ensuing  and  fully  to  be  com})lete  and 
ended 
Reddendum.  Yielding  and  payixg  therefor  the  rent  of  one  pepi)ercorn  (r)  at 

the  expiration  of  the  said  term  if  the  same  shall  be  lawfully  demanded 

To  the  intent  and  purpose  that  by  virtue  of  these  presents  and  of 
the  statute  for  transferring  uses  into  possession  the  said  C.  D.  may  be 
in  the  actual  possession  of  the  same  premises  and  may  thereby  be 
enabled  to  accept  and  take  a  grant  and  release  of  the  freehold  rever- 
sion and  inheritance  of  the  same  premises  and  of  every  part  and  parcel 
thereof  to  the  said  C.  D.  his  heirs  and  assigns  to  the  uses  and  for  the 
intents  and  purposes  to  be  declared  by  another  indenture  of  three 
parts  already  prepared  and  intended  to  be  dated  the  day  next  after 
the  day  of  the  date  hereof 

In  witness  whereof  the  said  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above  written 


Date. 


Parties. 


Recital  of  the 
conveyance  to 
the  vendor. 


27ic  Release. 

This  Indenture  made  the  second  day  of  January  {(I)  [iu  the 
third  year  of  the  reign  of  our  Sovereign  Lady  Victoria  by  the  grace 
of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland  Queen 
Defender  of  the  Faith  and]  in  the  year  of  our  Lord  1840 

Between  A.  B.  of  Cheapside  in  the  city  of  London  Esquire  of  the 
first  part  C.  D.  of  Lincoln's  Inn  in  the  county  of  Middlesex  Esquire 
of  the  second  part  and  Y.  Z.  of  Lincoln's  Inn  aforesaid  gentleman  of 
the  third  part  (c) 

Whereas  by  indentures  of  lease  and  release  bearing  date  respec- 
tively on  or  about  the  first  and  second  days  of  January  1838  and 
respectively  made  or  expressed  to  be  made  between  E.  F.  therein 
tlescribed  of  the  one  part  and  the  said  A.  B.  of  the  other  part  for  the 
consideration  therein  mentioned  the  messuage  or  tenement  lands  and 
hereditaments  hereinafter  described  and  intended  to  be  hereby 
granted  with  the  appurtenances  were  conveyed  and  assured  h\  the 


(f)  Ante,  p.  326. 

{d)  The  words  within  brackets 
were  latterly  omitted. 

(c)  The  reason  why  Y.  Z.  was 
made  a  party  to  this  deed  is. 
that  the  widow  of  C.  D.,  it" 
married  on  or  before  the  1st  of 
January,   1834,  might  be  barred 


or  dei)rived  of  her  dower.  See 
ante,  pp.  380,  381.  If  this  were 
not  intended,  the  deed  would 
have  been  made  between  A.  B. 
of  the  one  part,  and  C.  D.  of  the 
other  part,  as  in  the  deed  given, 
ante,  p.  597. 
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said  E.  F.  unto  and  to  the  use  of  the  said  A.  P>.  liis  heirs  and  assigns 
foi-  ever 

And  Whereas  tlie  said  A.  B.  hath  contracted  and  agreed  with  tlie 
said  C.  D.  for  the  absolute  sale  to  him  of  the  inheritance  in  fee  simple 
in  possession  of  and  in  the  said  messuage  or  tenement  lands  and 
hereditaments  hereinbefore  referred  to  and  hereinafter  described  with 
the  appurtenances  free  from  all  incumbrances  at  or  for  the  price  or 
sura  of  one  thousand  pounds 

Now  THIS  INDENTURE  WITNESSETH  that  for  carrying  tlie  said 
contract  for  sale  into  effect  and  in  consideration  of  the  sum  of  one 
thousand  pounds  of  lawful  money  of  Great  Britain  to  the  said  A.  B. 
in  hand  well  and  truly  paid  by  the  said  C.  D.  npon  or  immediately 
before  the  sealing  and  delivery  of  these  presents  (the  receipt  of  which 
said  sum  of  one  thousand  pounds  in  full  for  the  absolute  purchase  of 
the  inheritance  in  fee  simple  in  possession  of  and  in  the  messuage  or 
tenement  lands  and  hereditaments  hereinafter  described  and  intended 
to  be  hereby  gianted  and  released  with  the  appurtenances  he  the  said 
A.  B.  doth  hereby  acknowledge  and  of  and  from  the  same  and  every 
part  thereof  doth  acquit  release  and  discharge  the  said  C.  D.  liis  heirs 
executors  administrators  and  assigns  [and  every  of  them  for  ever  by 
these  presents])  He  the  said  A.  B.  Hath  granted  bargained  sold 
aliened  released  and  confirmed  and  by  these  presents  Doth  grant 
bargain  sell  alien  release  and  confirm  unto  the  said  C.  D.  (in  liis 
actual  possession  now  being  by  virtue  of  a  bargain  and  sale  to  him 
thereof  made  by  the  said  A.  B.  in  consideration  of  five  shillings  in 
and  by  an  indenture  bearing  date  the  day  next  before  the  day  of  the 
date  of  these  presents  for  the  tei"m  of  one  whole  j'car  commencing 
from  the  day  next  before  the  day  of  the  date  of  the  same  indenture 
of  Ijargain  and  sale  and  by  force  of  the  statute  made  for  transferring 
uses  into  i)OSsession)  and  to  his  heirs  (./") 

All  that  messuage  or  tenement  situate  lying  and  Iseing  at  ^:c. 
commonly  called  or  known  ]jy  the  name  of  tec.  [hfire  di'.trrihr  the 
preniises] 

Together  with  all  and  singular  tlie  houses  outhouses  edifices 
buildings   barns  dovehouses   stables   yards   gardens   orchards   lights 


Recital  of  the 
conti'act  for 
sale. 


Testatum. 

Considera- 
tion. 

Receipt. 


Operative 
words. 


Parcels. 


General 
words. 


(/)  If  the  deed  were  dated  at 
any  time  between  the  month  of 
May,  1841  (the  date  of  the  statute 
4  &  5  Vict.  c.  21  ;  ante,  pp.  195, 
201),  and  the  1st  of  .lanuarv, 
lS-1.")  (the  time  of  the  comnience- 
nient  of  tlie  operation  of  the 
Tiaiisler  of  Property  Act,  (iiite, 
)).  201,  n.  {<l),  the  form  would  be 
as  follows  :  — "  He  the  said  A.  B. 
"  Doth  by  these  presents  (.being 
"  a  deed  of  release  made  in  pur- 
"suance  of  an  Act  of  Parliament 


"made  and  passed  in  the  fouitli 
"  year  of  the  reign  of  lier  present 
"Majesty  (Jueen  Victoria  iu- 
"tituh-d  An  Act  for  rendering 
"a  Release  as  etfeetuul  for  tiie 
"  Conveyance  of  Freehold  Kstates 
"as  a  Lease  and  Release  liy  the 
"same  Parties)  grant  bargnin  sell 
"alien  release  and  conlirm  uuto 
"  the  said  C.  D.  and  his  heirs.' 

As   to  the   form   in   a  deed  of 
grant,  see  ank'.  p.  .^ilS. 
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Estate, 


And  all  deeds. 


Habendum, 


Uses  to  bar 
dower. 


oasenients  ways  paths  passages  waters  wateicoiirses  trees  woods 
underwoods  commons  and  commonable  rights  hedges  ditches  fences 
liberties  privileges  emoluments  commodities  advantages  heredita- 
ments and  appurtenances  whatsoever  to  the  said  messuage  or 
tenement  lands  hereditaments  and  premises  hereby  granted  and 
released  cr  intended  so  to  be  or  any  part  thereof  belonging  or  in  any- 
wise appertaining  or  with  the  same  or  any  part  thereof  now  or  at  any 
time  heretofore  ({/)  usually  held  used  occupied  or  enjoyed  [or  accepted 
reputed  taken  or  known  as  part  parcel  or  member  thereof]  And  the 
reversion  and  reversions  remainder  and  remainders  yearly  and  other 
rents  issues  and  profits  of  the  same  premises  and  every  part  thereof 

And  all  the  estate  right  title  interest  use  trust  inheritance  property 
possession  benefit  claim  and  demand  whatsoever  both  at  law  and  in 
equity  of  him  the  said  A.  B.  in  to  out  of  or  upon  the  said  messuage 
or  tenement  lands  hereditaments  and  premises  hereby  granted  and 
released  or  intended  so  to  be  and  every  part  and  parcel  of  the  same 
with  their  and  every  of  their  appurtenances 

And  all  deeds  evidences  and  writings  relating  to  the  title  of  the 
said  A.'B.  to  the  said  hereditaments  and  premises  hereby  granted  and 
released  or  intended  so  to  be  now  in  the  custody  of  the  said  A.  B.  or 
which  he  can  procure  without  suit  at  law  or  in  equity 

To  HAVE  AND  TO  HOLD  the  said  messuage  or  tenement  lauds  and 
hereditaments  hereinbefore  described  and  all  and  singular  other  the 
premises  hereby  granted  and  released  or  intended  so  to  be  with  their 
and  every  of  their  rights  members  and  appurtenances  unto  the  said 
C.  D.  and  his  heirs  (7; ) 

To  such  uses  upon  and  for  such  trusts  intents  and  purposes  and 
with  under  and  subject  to  such  powers  provisoes  declarations  and 
agreements  as  the  said  C.  D.  shall  from  time  to  time  by  any  deed  or 
deeds  instrument  or  instruments  in  writing  with  or  without  power 
of  revocation  and  new  appointment  to  be  by  him  sealed  and  delivered 
in  the  presence  cf  and  to  be  attested  by  two  or  more  credible 
witnesses  direct  limit  or  appoint  And  in  default  of  and  until  any 
such  direction  limitation  or  appointment  and  so  far  as  any  such 
direction  limitation  or  appointment  if  incomplete  shall  not  extend 
To  the  use  of  the  said  C.  D.  and  his  assigns  for  and  during  the  term 
of  his  natural  life  without  impeachment  of  waste  And  from  and  after 
the  determination  of  that  estate  by  forfeiture  or  otherwise  in  his  life- 
time To  the  use  of  the  said  Y.  Z.  and  his  heirs  during  the  life  of  the 
said  C.  D.  In  trust  nevertheless  for  him  the  said  C.  D.  and  his 
assigns  and  after  the  decease  of  the  said  C.  D.  To  the  use  of  the 
said  C.  D.  his  heirs  and  assigns  for  ever 


(g)  See  ante,  p.  60S. 

(h)  If  C.  D.  was  not  married 
on  or  belore  the  1st  of  January. 
1834,  or  if,  having  been  so 
niai-riod.  the  dower  of  his  wiilow 


should  not  be  intended  to  be 
barred,  instead  of  the  next 
clause,  the  form  would  simply 
be  "  to  the  use  of  the  said  C.  D, 
his  heirs  and  as.signs  for  ever," 
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And  the  said  A.  B.  doth  liereljy  for  himself  his  heirs  executors  and 
athninistrators  covenant  promise  and  agree  with  and  to  the  said  C.  I). 
his  appointees  heirs  and  assigns  in  manner  foUowiag  that  is  to  say 

That  for  and  notwithstanding  any  act  deed  matter  or  thing 
wliatsoever  by  him  the  said  A.  B.  or  any  person  or  persons  lawfully 
or  equitably  claiming  or  to  claim  by  from  through  under  or  in  trust 
for  him  made  done  or  committed  to  the  contrary  (/)  [he  the  said  A.  B. 
is  at  the  time  of  the  sealing  and  delivery  of  these  presents  lawfully 
rightfully  and  absolutely  seised  of  or  well  and  sufficiently  entitled 
to  the  messuage  or  tenement  lands  hereditaments  and  premises  hereby 
granted  and  released  or  intended  so  to  be  with  their  appurtenances 
of  and  in  a  good  sure  perfect  lawful  absolute  and  indefeasible  estate 
of  inheritance  in  fee  simple  without  any  manner  of  condition  con- 
tingent proviso  power  of  revocation  or  limitation  of  any  new  or  otlier 
use  or  uses  or  any  other  matter  restraint  cause  or  thing  whatsoever  to 
alter  change  charge  revoke  make  void  lessen  or  determine  the  same 
estate 

And  that  for  and  notwithstanding  any  such  matter  or  thing 
as  aforesaid]  ho  the  said  A.  B.  now  hath  in  himself  good  right  full 
power  and  lawful  and  absolute  authority  to  grant  bargain  sell  alien 
release  and  confii'm  the  said  messuage  or  tenement  lands  heredita- 
ments and  premises  hereinbefore  granted  and  released  or  intended 
so  to  be  with  their  appurtenances  unto  the  said  C.  D.  and  ins  heirs 
to  the  uses  and  in  manner  aforesaid  and  according  to  the  true  intent 
and  meaning  of  these  presents 

And  that  the  same  messuage  or  tenement  lands  hereditaments 
and  premises  with  their  appurtenances  shall  and  lawfully  may  accord- 
ingly from  time  to  time  and  at  all  times  hereafter  be  held  and  enjoyed 
and  the  rents  issues  and  profits  thereof  received  and  taken  by  the 
said  C  U.  Ills  appointees  heirs  and  assigns  to  and  for  his  and  their 
own  absolute  use  and  benefit  without  any  lawful  let  suit  trouble 
denial  hindrance  eviction  ejection  molestation  disturbance  or  in- 
teiruption  whatsoever  of  from  or  by  the  said  A.  7i.  or  any  person  or 
]iersons  lawfully  or  equitably  claiming  or  to  claim  by  from  throiigli 
under  or  in  trust  for  him 

And  that  (k)  free  and  clear  and  freely  and  clearly  :iei|uiitcd 
cxoneratetl  an<l  dischaiged  or  otherwise  by  him  the  said  A.  B.  his 
lieirs  executors  oi-  administrators  well  and  sufficiently  saveil  defended 
kept  harmless  and  indemnified  of  from  and  against  all  and  all  manner 
(if  former  and  other  [gifts  grants  bargains  sales  leases  mortgages 
jointures  dowci's  and  all  right  and  title  of  dower  uses  trusts  wills 
entails  statutes  merchant  and  of  the  staple  recognizances  judgments 
extents  executions  annuities  legacies  j)ayments  rents  and  arrears  of 
rent  forfeitures  re-entries  cause  and  causes  of  forfeiture  and  rc-entrj' 
and  of  frdiii  and  against  all  and  singular  other]  estates  rights  titles 


Covenants 
for  title. 


That  the 
vendor  is 
seised  in  fee. 


That  tiie 
vendor  has  a 
good  right 
to  convey. 


For  quiet 
enjoyment. 


For  freedom 
from  incum- 
brances. 


(i)  See  I'liti:,  p.  .')91. 


(/>■)  Tiie  word  //lat  is  here  a  proiidun 
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cbai'ges   niid  iiicuniljiaiices  wlKitsoevcr   liad   made  done   committed 
executed  or  willingly  sufEeied  by  him  the  said  A.  13.  or  any  person 
or  persons  lawfully  or  eiiuitably  claiming  or  to  claim  by  from  through 
under  or  in  trust  for  him 
For  further  And  mokeovku  that  he  the  said  A.  1!.  and  his  heirs  and  all  and 

assurance.  every  persons  and  person  having  or  lawfully  claiming  or  who  shall 

or  may  have  or  lawfully  claim  any  estate  right  title  or  interest 
whatsoever  at  law  or  in  equity  in  to  or  out  of  the  said  messuage  or 
tenement  lands  hereditaments  and  premises  hereinbefore  granted  and 
released  or  intended  so  to  be  with  their  appurtenances  by  from 
through  under  or  in  trust  for  him  or  them  shall  and  will  from  time 
to  time  and  at  all  times  hereafter  upon  every  reasonable  request  and 
at  the  cost  and  charges  of  the  said  C.  D.  his  appointees  heirs  and 
assigns  make  do  and  execute  or  cause  or  procure  to  be  made  done 
and  executed  all  and  every  or  any  such  further  and  other  lawful  and 
reasonable  acts  deeds  things  grants  conveyances  and  assurances  in 
the  law  whatsoever  for  further  better  more  perfectly  and  effectually 
granting  releasing  conveying  and'  assuring  the  said  messuage  or 
tenement  lands  hereditaments  and  premises  hereinbefore  granted  and 
released  or  intended  so  to  be  with  their  appurtenances  unto  the  said 
C.  D.  and  his  heirs  to  the  uses  and  in  manner  aforesaid  and  according 
to  the  true  intent  and  meaning  of  these  presents  as  by  him  the  said 
C.  D.  his  appointees  heirs  or  assigns  or  his  or  their  counsel  in  the  law 
shall  or  maj'  be  reasonably  advised  or  devised  and  required  [so  that 
no  such  further  assurance  or  assurances  contain  or  imply  any  further 
or  any  other  warranty  or  covenant  than  against  the  person  or  persons 
who  shall  make  and  execute  the  same  and  his  her  or  their  heirs 
executors  and  administrators'  acts  and  deeds  only  and  so  that  the  person 
or  persons  who  shall  be  required  to  make  and  execute  any  such  further 
assurance  or  assurances  be  not  compelled  or  compellable  for  making 
•or  doing  thei'eof  to  go  or  travel  from  his  her  or  their  dwelling  or 
respective  dwellings  or  usual  place  or  places  of  aVjode  or  residence] 
In  witness,  &c. 

On  the  back  is  endorsed  the  attestation    and  further   receipt  as 
follows  : — 

Signed  sealed  and  delivered  by  the  within  named  A.  B.  C.  D.  and 
Y.  Z.  in  the  presence  of 

John  Doe  of  London  Gent. 
Richard  Roe  Clerk  to  3Ir.  Doe. 


Received  the  day  and  year  tirst  within  written  of  and  | 
from  the  within  named  C.  D.  the  sum  of  One  Thousand  I 
Pounds  being  the  consideration  within  mentioned  to  be  I 
paid  by  him  to  me.  J 

(Signed)  A.  B 
Witness  John  Doe. 

Richard  Roe. 


£1000 
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Referred  to,  p.  223. 


The  case  of  Mi/f/glftun  v.  Barnett  was  shortly  as  follows  («)  : — 
Edward  Muggleton  purchased  in  1772  certain  copyhold  property, 
held  of  a  manor  in  which  the  custom  was  proved  to  be,  that  the  land 
descended  to  the  youngest  son  of  the  person  last  seised,  if  he  had 
more  than  one  ;  and  if  no  son,  to  the  daughters  as  parceners  ;  and  if 
no  issue,  then  to  the  ijovngcst  hrother  of  tlie  person  last  seised,  and  to 
the  youngest  son  of  such  youngest  brother.  There  was,  however,  no 
formal  record  upon  the  rolls  of  the  Court  of  the  custom  of  the  manor 
with  respect  to  descents,  but  the  custom  was  proved  by  numerous 
entries  of  admission.  The  purchaser  died  intestate  in  1812,  leaving 
two  granddaughters,  the  oidy  children  of  his  only  son,  who  died  in 
his  lifetime.  One  of  the  granddaughters  died  intestate  and  unmarried, 
and  the  other  died  leaving  an  only  son,  who  died  in  1854  without 
issue,  and  apparently  intestate,  and  who  was  the  person  last  seised. 
On  his  death  the  youngest  son  of  the  youngest  brother  of  the  purchaser 
brought  an  ejectment,  and  the  Court  of  Exchequer,  by  two  against 
<jne,  decided  against  him.  On  appeal,  this  decision  was  confirmed  by 
the  Court  of  the  Exchequer  Chamber,  by  four  judges  against  three. 
Ikit  much  as  the  judges  differed  amongst  themselves  as  to  the  extent 
of  the  custom  amongst  collaterals,  tliey  appear  to  have  all  agreed  that 
the  act  to  amend  the  law  of  inheritance  had  nothing  to  do  with  the 
matter.  'I'he  act,  however,  expressly  extends  to  lands  descendible 
according  to  the  custom  of  borough  English  or  any  otlicr  citstom  ; 
and  it  enacts  that  in  every  case  descent  shall  be  traced  from  the  pur- 
chaser. Under  the  old  law,  seisin  made  the  stock  of  descent.  By  the 
new  law,  the  purchaser  is  substituted  in  crery  case  for  the  person  last 
seised.  The  legislature  itself  has  placed  this  interpretation  upon  the 
above  enactment.  A  well-known  statute,  commonly  called  the  Wills 
Act  (/y),  enacts,  "that  it  shall  be  lawful  for  every  person  to  devise  or 
dispose  of  by  his  will,  executetl  in  manner  hereinafter  required,  all 
real  estate  which  he  shall  Ijc  entitled  to,  either  at  law  or  in  equity, 

(a)  The     substance     of     thess  pp.  5,  56. 
observations  appuiired  in  letters  {b)  Stat.  7  Will.  IV.  .'t  1  Vict. 

to   the   editor  of  the    "Jurist"  e.  2(5,  s.  'i,  ante,  p.  2^^. 
newspaper,  4  Jur.  N.  S.    Tart  2, 
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Ill  the  tinu'  of  his  deatli,  iiiul  irh'irli,  if  not  .sa  ilpcixrd  or  (I'lsiin.ipd  <;/, 
iroiild  drndre  vjwit  the  heir  at  law  or  eustoiiiarij  heir  of  him,  or,  if 
he  hecaiiic  entitled  hy  descent,  of  his  ancestm:''  Now  the  ohl  rloctrine 
ot  poHsessio  fratris  was  this, — that  if  a  purchaser  died  seised,  leaving? 
a  son  and  daughter  by  his  first  wife,  and  a  son  by  his  second  wife,  and 
tlie  eldest  son  entered  as  heir  to  his  father,  the  possession  of  the  son 
made  his  sister  of  the  whole  blood  to  inherit  as  his  heir,  in  exclusion 
of  his  brother  of  the  half-blood  ;  but  if  the  eldest  son  did  not  enter, 
his  brother  of  the  half-blood  was  entitled  a.<t  heir  to  liis  fatlu'r,the 
piiyrliaser.  This  doctrine  was  abolished  by  the  statute.  Descent  in 
every  case  is  to  be  traced  from  the  purchaser.  Let  the  eldest  son 
enter,  and  remain  ever  so  long  in  possession,  his  brother  of  the  half- 
])lood  will  now  be  entitled,  on  his  decease,  in  preference  to  his  sister 
of  the  whole  blood,  not  as  his  heir,  Vjut  as  heir  to  Iris  father  {r). 

Let  us  now  take  the  converse  case  of  a  descent  according  to  the 
custom  of  borough  English,  and  let  the  purchaser  die  intestate 
leaving  a  son  by  his  first  wife,  and  a  son  and  daughter  \>y  his  second 
wife.  Here  it  is  evident  that  the  youngest  son  has  a  right  to  enter 
as  customary  heir.  He  enters  accordingly,  and  dies  intestate,  and 
without  issue.  Who  is  the  next  heir  since  the  statute  .'  Clearly  the 
brother  of  the  half-blood,  for  he  is  the  cnstomary  heir  of  the  pvr- 
chaxrr.  As  the  common  law,  which  is  the  general  custom  of  the 
realm,  was  altered  by  the  statute,  and  a  person  became  entitled  to 
inherit  who  before  had  no  right,  so  the  custom  of  borough  English, 
and  every  other  special  cust(jm.  being  expressly  comprised  in  the 
statute,  is  in  the  same  manner  altered  ;  and  the  stock  of  descent, 
which  was  formerlj'  the  person  last  seised,  is  now,  in  every  case,  the 
purchaser  and  the  purchaser  only. 

Suppose,  therefore,  that  Edward  iluggleton.  the  purchaser,  who 
died  in  1812,  had  left  a  son  by  his  first  wife,  and  a  son  and  daug'.iter 
by  his  second  wife,  and  that  the  youngest  son,  having  entered  as 
customary  heir,  died  intestate  in  1854, — who  would  be  entitled  .' 
Clearly,  the  elder  son,  as  customary  heir,  being  of  the  male  sex,  in 
preference  to  the  daughter.  Before  the  act  the  sister  of  the  whole 
blood  would  have  inherited,  as  customary  heir  to  her  younger  brother, 
and  the  elder  brother,  being  of  the  half-blood  to  the  person  last  seised, 
could  not  have  inherited  at  all ;  but  since  the  act  the  descent  is 
traced  from  the  purchaser  ;  and  the  elder  brother  would,  accordingly, 
be  entitled,  not  as  heir  to  his  half-brother,  but  as  heir  to  his  father. 
The  act  then  breaks  in  upon  the  custom.  By  the  custom  before  the 
act  the  land  descended  to  the  sister  of  the  person  last  seised,  in  default 
of  brothers  of  the  whole  blood.  By  the  act  the  purchaser  is  substi- 
tuted for  the  person  last  seised,  and  whoever  would  be  entitled  as 

(c)   See  Sugden's  Real  Property        207,  268  (2nd  ed.). 
Statutes,  pp.   280,  .281  (1st  ed.)'; 


APPENDIX.  675 

heir  to  the  purchaser,  if  he  had  just  died  seised,  must  iio\v  be  entitled 
as  his  heir,  liowever  long  ago  his  decease  may  have  talceu  place. 

Let  us  put  another  case  :  Suppose  the  father  of  Edward  Muggleton, 
the  purchaser,  had  beeu  living  in  18.")-l,  when  his  issue  failed.  It  is 
clear,  that  under  the  act  the  father  would  have  been  entitled  to  inherit, 
notwithstanding  the  custom.  Here,  again,  the  custom  would  have 
been  broken  in  upon  by  the  act,  and  a  person  would  have  been  entitled 
to  inherit  who  before  was  not. 

Suppose,  again,  tliat  the  fatlier  of  Edward  Muggleton  had  been  the 
purchaser,  and  that  Edward  Muggleton  was  his  youngest  sou,  and 
that  the  estate,  instead  of  being  a  fee  simple,  had  been  an  estate  tail. 
Estates  tail,  it  is  well  Ivuown,  follow  customary  modes  of  descent  in 
the  same  manner  as  estates  in  fee.  The  purchaser,  however,  or  donee 
in  tail,  is  and  was,  both  under  tlie  new  law  and  under  the  old,  the 
stock  of  descent.  The  Courts  appear  to  have  been  satisfied  that  in 
lineal  descents  according  to  the  custom  the  youngest  was  invariably 
preferred.  It  is  clear,  therefore,  that,  when  the  issue  of  Edward 
Muggleton  failed  in  1S.")4,  the  land  would  have  descended  to  the 
plaintiil  as  youngest  son  of  the  next  youngest  son  of  the  pur- 
chaser, although  the  plaintiil  was  but  the  first  cousin  twice  removed 
of  the  person  last  seised. 

The  change,  however,  which  the  act  has  accomplished  is  simply  to 
assimilate  the  descent  of  estates  in  fee  to  that  of  estates  tail.  The 
purchaser  is  made  the  stock  in  lieu  of  the  person  last  seised.  It  is 
evident,  tlierefore,  that  upon  the  supposition  last  put,  of  the  father  of 
Edward  Muggleton  being  the  purchaser,  although  the  estate  was 
an  estate  in  fee,  the  plaintiff  would  have  been  entitled  as  customary 
heir. 

The  step  fiom  this  case  to  that  which  actually  occurred  is  very 
easy.  On  failure  of  the  issue  of  the  purchaser  (whether  after  his 
decease  or  in  his  lifetime  it  matteis  not),  the  heir  to  be  sought  is  the 
heir  of  the  purchaser,  and  not  the  heir  of  the  ])erson  last  seised  ;  and 
if  the  descent  be  governed  l)y  any  special  custom,  then  the  customary 
heir  of  the  purchaser  must  be  sought  for.  Who,  then,  was  the 
customary  heir  of  Edward  Muggleton,  the  purchaser  .'  Tlie  case  in 
Mitgiflrton  v.  Harnett  expressly  states,  that  tlie  land  dcscemls,  if  no 
issue,  to  the  youngest  son  of  the  youngest  biotlier  of  the  person  last 
seised,  that  is  of  the  stock  of  descent.  There  is  no  magic  in  the  phrase 
"  last  seised."  These  words  were  evidently  used  in  the  statement  of 
the  custom  as  they  would  have  beeu  used  before  the  act  in  a  statement 
of  the  common  law.  It  would  have  been  said  that  the  land  descends, 
for  want  of  issue,  to  the  eldest  son  of  the  eldest  brother  of  the  person 
last  seised.  It  would  have  been  taken  for  granteil  that  everybody 
knew  that  seisin  made  the  stock.     The  law,  however,  is  now  altereil 
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in  this  iesi)ect.  The  purchaser  only  is  the  stock.  If  Kdwaid 
Muggleton  hud  died  without  leaving  issue,  the  plaintiff  clearly  would 
have  been  entitled.  His  issue  fails  after  his  decease  ;  but  so  long  as 
he  is  the  stock,  the  same  person  under  the  same  custom  must  of 
necessity  be  his  heir. 

It  was  expressly  stated  in  the  case,  that  there  was  no  formal  record 
with  respect  to  descents.  This  is  important,  as  showing  that  the 
person  last  seised  was  mentioned  in  the  statement  of  the  custom 
simply  in  accordance  with  the  ordinary  rule  of  law,  that  the  person 
last  seised  was  the  stock  of  descent  prior  to  the  act.  If,  however, 
there  had  been  such  a  formal  record,  still  Edward  Muggleton,  the 
purchaser,  died  seised.  If  he  had  not  died  seised,  it  might  be  said, 
according  to  the  strict  construction  placed  upon  the  records  of 
customary  descent,  that  tlie  custom  did  not  apply,  and  that  his  heir 
according  to  the  common  law  was  entitled  (f/).  But  in  the  present 
case  the  custom  is  expressly  stated  to  be  gathered  from  admissions 
only  ;  and  so  long  as  the  person  last  seised  was  by  law  the  stock  of 
descent,  it  is  evident  that  a  statement  of  the  custom,  as  applying  to 
the  person  last  seised,  was  merely  a  statement  with  reference  to  the 
stock  of  descent  as  then  existing.  The  act  alters  the  stock  of  descent, 
and  so  far  alters  the  custom.  It  substitutes  the  purchaser  for  the 
person  last  seised,  whatever  may  be  the  custom  as  to  descents.  It 
follows,  therefore,  that  the  plaintiff  in  Muggleton  v.  Bai-nett,  being 
the  customar}^  heir  of  the  purchaser,  was  entitled  to  recover. 

Since  these  observations  were  written,  the  following  remarks  have 
been  made  by  Lord  St.  Leonards  on  the  case  of  Muggleton  v.  Burnett ; 
— "In  the  result,  the  Exchequer  and  Exchequer  Chamber,  with  much 
diversity  of  opinion  as  to  the  extent  of  the  custom,  decided  the  case 
against  the  claimant,  who  claimed  as  heir  by  the  custom  to  the  last 
2)urchasei;  which  he  was  ;  because  he  was  not  heir  by  the  custom  to 
the  person  last  seised.  And  yet  the  act  extends  to  all  customary 
tenures,  and  alters  the  descent  in  all  such  cases  as  well  as  in  descents 
by  the  common  law,  by  substituting  the  last  purchaser  as  the  stock 
from  whom  the  descent  is  to  be  traced  for  the  person  last  seised. 
The  Court,  perhaps,  hardly  explained  the  grounds  upon  which  they 
held  the  statute  not  to  apply  to  this  case  "  (e). 

{(l)  Payne  v.  Barker,  O.  Bridg.        on  the  Real   Property   Statutes, 
18  ;  liidcry.  Wood,  1  K.  &  J.  644.        p.  271  (2nd  ed.). 
(e)   Lord   St.    Leonards'    Essay 
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lleferred  to,  p.  301,  n.  (//). 


On  the  decease  of  a  woman  entitled  by  descent  to  an  estate  in  fee 
simple,  is  her  husband,  having  had  issue  by  her,  entitled,  according 
to  the  present  law,  to  an  estate  for  life,  by  the  curtesy  of  England,  in 
the  whole  or  any  part  of  her  share  ?  {a). 

In  order  to  answer  this  question  satisfactorily,  it  will  be  necessary, 
first,  to  examine  into  the  principles  of  the  ancient  law,  and  then  to 
apply  those  principles,  when  ascertained,  to  the  law  as  at  present 
existing.  Unfortunately  the  authorities  whence  the  principles  of  the 
old  law  ouglit  to  be  derived  do  not  appear  to  be  quite  consistent  with 
one  another  ;  and  the  consequence  is,  that  some  uncertainty  seems 
unavoidably  to  hang  over  the  ((uestion  above  propounded.  Let  us, 
however,  weigh  carefully  the  opposing  authorities,  and  endeavour  to 
ascertain  on  which  side  the  scale  preponderates. 

Littleton,  "  not  the  name  of  the  author  only,  but  of  the  law  itself," 
thus  defines  curtesy  :  "  Tenant  by  the  curtesie  of  Englaml  is  where  a 
man  taketh  a  wife  seised  in  fee  simple  or  in  fee  tail  general,  or  seised 
as  heir  in  tail  especial,  and  liath  issue  by  the  same  wife,  male  or 
female,  born  alive,  albeit  the  issue  after  diotli  or  liveth,  yet  if  the  wife 
dies,  the  husband  sliall  hold  the  liuid  daring  his  life  by  the  law  of 
England.  And  lie  is  called  tenant  \>y  the  curtesie  of  E)ngland, 
because  this  is  usetl  in  no  other  realme,  but  in  England  only  "  {b). 
And,  in  a  subsequent  section,  he  adds,  "  Memorandum,  that  in  every 
case  where  a  man  taketh  a  wife  seised  of  such  an  estate  of  tenements, 
&c.,  as  the  issue  wliich  lie  hath  by  his  wife  may  by  j)0ssibility  inherit 
the  same  tenements  of  such  an  estate  as  the  wife  hath.  </.<  Jtcir  to  the 
toife;  in  this  case,  after  the  decease  of  tlie  wife,  he  shall  have  t  lie  same 
tenements  by  tlie  curtesie  of  England,  ht/f(if/icrici.scii(>t"(f').  "  Memo- 
randum," says  Lord  Coke,  in  his  Commentary  (^/),  "  this  word  doth 
ever  betoken  some  excellent  point  of  learning."  Again,  "  -l.<  licir  to 
the  wife.     Tliis  doth  imply  a  secret  of  law  :  for,  except  the  wife  be 

[a]   The  substance    of  tlir    ful-  {!,)  i,itl.  s.  Sfj. 

lowing      (ibservations      ;i]i|ii'ared  (cj  Litl.  s.  .^p'2. 

in   tlie  "Jurist"   ncwspiiiHr    lor  [d)  Co.  Litt.  40  a. 
March  14,  184tj. 
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actually  seised,  the  lieir  siiiill  not  (as  liath  lieon  said)  make  liimself 
licii-  t(i  the  wife  :  diul  llii.f  is  ihr  rcfiniin,  that  a  man  shall  not  be  tenant 
by  the  euitesie  of  a  seisin  in  law."  Here  we  find  it  asserted  by 
I.ittleton  that  the  husband  shall  not  be  tenant  by  the  curtesy,  unless 
he  has  had  issue  by  his  wife  capable  of  inheriting  the  land  ax  her  heir  ; 
and  this  is  explained  bj^  Lord  Coke  to  be  such  issue  as  would  have 
traced  their  descent  from  the  wife,  as  the  stock  of  descent,  according 
to  the  maxim,  ^'  Seimnafacit  stlpitem."  Unless  an  actual  seisin  had 
been  obtained  by  the  wife,  she  could  not  have  been  the  stock  of 
descent ;  for  the  descent  of  a  fee  simple  was  traced  from  the  person 
last  actually  seised  ;  "  and  fJih  is  the  reamn"  says  Lord  Coke,  "that 
a  man  shall  not  be  tenant  by  the  curtesy  of  a  mere  seisin  in  law." 
The  same  rule,  with  the  same  reason  for  it,  will  also  be  found  in 
Paiiie'xc/ise (^e),  where  it  is  said,  "And  when  Littleton  saith.  fis  heir 
to  the  wife,  these  words  are  very  material  ;  for  that  is  the  true  reanoit 
that  a  man  shall  not  be  tenant  by  the  curtesy  of  a  seisin  in  law  ;  foi', 
in  such  case,  the  issue  ought  to  make  himself  heir  to  him  who  was 
last  actually  seised."  The  same  doctrine  again  appears  in  Black- 
stone  (/).  "And  this  seems  to  be  the  principal  reason  why  the 
husband  cannot  be  tenant  by  the  curtesy  of  anj'  lands  of  which  the 
wife  was  not  actually  seised  ;  because,  in  order  to  entitle  himself  to 
such  estate,  he  must  have  begotten  issue  that  may  be  heir  to  the  wife  ; 
but  no  one,  by  the  standing  rule  of  law,  can  be  heir  to  the  ancestor  of 
any  land,  whereof  the  ancestor  was  not  actually  seised  ;  and,  therefore, 
as  the  husband  had  never  begotten  any  issue  that  can  be  heir  to  those 
lands,  he  shall  not  be  tenant  of  them  by  the  curtesj'.  And  hence,'' 
continues  Blackstone  in  his  usual  laudatory  strain,  "  we  may  observe, 
with  how  much  nicety  and  consideration  the  old  rules  of  law  were 
framed,  and  how  closely  they  are  connected  and  interwoven  together, 
supporting,  illustrating  and  demonstrating  one  another."  Here  we 
have,  indeed,  a  formidable  array  of  authorities,  all  to  the  point,  that, 
in  order  to  entitle  the  husband  to  his  curtesy,  his  wife  must  have  been 
the  stock  from  whom  the  descent  should  have  been  traced  to  her  issue  ; 
for  the  principal  and  true  reason  that  there  could  not  be  any  curtesy 
of  a  seisin  in  law  is  stated  to  be,  that  the  issue  could  not.  in  such  a 
case,  make  himself  heir  to  the  wife,  because  his  descent  was  then 
required  to  be  traced  from  the  person  last  actually  seised. 

Let  us,  then,  endeavour  to  apply  this  principle  to  the  present  law. 
The  act  for  the  amendment  of  the  law  of  inheritance  (7)  enacts  (//), 
that  in  every  case  descent  shall  be  traced  from  the  purchaser.  On  tiie 
decease  of  a  woman  entitled  by  descent,  the  descent  of  her  share  is, 
therefore,  to  be  now  traced,  not  from  herself,  but  from  her  ancestor, 
the  purchaser  from  whom  she  inherited.  With  respect  to  the  person 
to  become  entitled,  as  heir  to  the  purchaser  on  this  descent,  if  tlie 

(c)  8  Rep.  36  a.  (</)  3  &  4  Will.  IV.  c.  106. 

(/)  2  Black.  Conim.  128.  (h)  Sect.  2. 
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woman  be  a  coparcener,  the  (juestioii  arose  which  has  already  Ijcen 
mentioned  (/),  whether  the  surviving  sister  equally  with  the  issue  of 
the  deceased,  or  whether  such  issue  solely,  are  now  entitled  to  inherit  / 
And  the  conclusion  at  which  the  Courts  have  arrived  is,  that  the  issue 
alone  succeed  to  their  mother's  share.  But,  whether  this  were  so  or 
not,  nothing  is  clearer  tlian  that,  on  the  decease  of  a  woman  entitled 
by  descent,  the  persons  who  next  inherit  take  as  heir  to  the  purchaser, 
and  not  to  her  ;  for,  from  the  purchaser  alone  can  descent  now  Ije 
traced  ;  and  the  mere  circumstance  of  having  obtainetl  an  actual 
seisin  does  not  now  make  the  heir  the  stock  of  descent.  How,  then, 
can  her  husband  be  entitled  to  hold  her  lands  as  tenant  Ijy  the  curtesy  1 
It  tenancy  by  the  curtesy  was  allowed  of  those  lands  only  of  which 
the  wife  had  obtained  actual  seisin,  because  it  was  a  necessary  con- 
dition of  curtesy  that  the  wife  should  be  the  stock  of  de-scent,  and 
because  an  actual  seisin  alone  made  the  wife  the  stock  of  descent,  how 
can  the  husband  obtain  his  curtesy  in  any  case  where  the  stock  of 
descent  is  confessedly  not  the  wife,  but  the  wife's  ancestor  .'  Amongst 
all  the  recent  alterations  of  the  law,  the  doctrine  of  curtesy  has  been 
left  untouched  :  there  seems,  therefore,  to  be  no  means  of  determining 
any  question  respecting  it,  but  by  applying  the  old  principles  to  the 
new  enactments,  by  which,  indirectly,  it  may  be  affected.  So  far, 
then,  as  at  present  appears,  it  seems  a  fair  and  proper  deduction  from 
the  authorities,  that,  whenever  a  woman  has  become  entitled  to  lands 
by  descent,  her  husband  cannot  claim  his  curtesy,  because  the  descent 
of  such  lands,  on  her  decease,  is  not  to  be  traced  from  her. 

P>ut,  by  carrying  our  investigations  a  little  further,  we  may  be  dis- 
posed to  doubt,  if  not  to  den}',  that  such  is  the  law  :  not  that  the 
conclusion  drawn  is  unwarranted  by  the  authorities,  but  the  authorities 
themselves  may,  perhaps,  be  found  to  be  erroneous.  Let  us  now  com- 
pare the  law  of  curtesy  of  an  estate  tail  with  the  law  of  curtesy  of  an 
estate  in  fee  simple. 

In  the  section  of  Littleton,  which  we  have  alreatly  i[U(ited(A'),  it  is 
laid  down,  that,  if  a  man  taketh  a  wife  nt-hrd  an  heir  in  tail  especial, 
and  lialli  issue  \>\  licr,  born  alive,  he  shall,  on  her  decea.se,  be  tenant 
by  the  curtesy.  .\nd  <>n  this  Lord  Coke  makes  the  following  com- 
mentary :  "And  here  Littleton  intendeth  a  seisin  in  deed,  if  it  may 
be  attained  unto.  As  if  a  man  dieth  seised  of  lands  in  fee  simple  or 
fSe  tail  general,  and  these  lanils  descend  to  his  ilaughter,  and  she 
taketh  a  husband  and  hath  issue,  and  dieth  before  anij  entnj,  the 
husband  shall  not  be  tenant  by  the  curtesy,  and  yet,  in  this  case,  she 
had  a  seisin  in  law  ;  but,  if  she  or  her  husband  had,  during  her  life, 
entered,  he  should  have  been  tenant  by  tlie  curtesy  "  (/).  Xow,  it  is 
well  known  that  the  descent  of  an  estate  tail  is  always  tr.iccd  from 

(0  Ante,  p.  2:32.  (/)    Co.  Litt.  29  a. 

{k)  Sect.  35. 
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tbu  piircliJiser  or  origin;iI  donee  in  tail.  Tlie  actual  seisin  which  mij^ht 
be  obtained  by  the  heir  to  an  estate  tail  never  made  him  the  stock  of 
descent.  The  maxim  was  "  Possessio  f  ratris  do  feudn  simjjlici  facit 
sororem  esse  hieredem."  Where,  therefore,  a  woman  who  had  been 
seised  as  heir  or  coparcener  in  tail  died,  leaving  issue,  such  issue  made 
themselves  heir  not  to  her,  but  to  her  ancestor,  the  purchaser  or 
donee  ;  and  whether  the  mother  did  or  did  not  obtain  actual  seisin 
was,  iu  this  respect,  totally  immaterial.  When  actual  seisin  was 
obtained,  the  issue  still  made  themselves  heir  to  the  purchaser  only,  and 
yet  the  husband  was  entitled  to  his  curtesy.  When  actual  seisin  was 
not  obtained,  the  issue  were  heirs  to  the  purchaser  as  before  ;  but  the 
husband  lost  his  curtesy.  In  the  case  of  an  estate  tail,  therefore,  it  is 
quite  clear  that  the  question  of  curtesy  or  no  curtesy  depended 
entirely  on  the  husband's  obtaining  for  his  wife  an  actual  seisin,  and 
had  nothing  to  do  with  the  circumstance  of  the  wife's  being  or  not 
being  the  stock  of  descent.  The  reason,  therefore,  before  mentioned 
given  by  Lord  Coke,  and  repeated  by  Blackstone,  cannot  apply 
to  an  estate  tail.  An  actual  seisin  could  not  have  been  required 
in  order  to  make  the  wife  the  stock  of  descent,  because  the  descent 
could  not,  under  any  circumstances,  be  traced  from  her,  but  must 
have  been  traced  from  the  original  donee  to  the  heir  of  liix  body 
jjer  form  ant  don'i. 

Again,  if  we  look  to  the  law  respecting  curtesy  in  incorporeal 
hereditaments,  we  shall  find  that  the  reason  above  given  is  in- 
applicable ;  for  the  husband,  on  having  issue  born,  was  entitled  to 
his  curtesy  out  of  an  advowson  and  a  rent,  although  no  actual 
seisin  had  been  obtained,  in  the  wife's  lifetime,  b}'  receipt  of  the  rent 
or  presentation  to  the  advowson  (/«)•  And  yet,  in  order  to  make  the 
wife  the  stock  of  descent  as  to  such  hereditaments,  it  was  necessary 
that  an  actual  seisin  should  be  obtained  by  her  (//)•  The  husband, 
therefore,  was  entitled  to  his  curtesy  where  the  descent  to  the  issue 
was  traced  from  the  ancestor  of  his  wife,  as  well  as  where  traced 
from  the  wife  herself.  In  this  case,  also,  the  right  of  curtesy  was 
accordingly  independent  of  the  wife's  being  or  not  being  the  stock 
from  which  the  descent  was  to  be  traced. 

We  are  driven,  therefore,  to  search  for  another  and  more  satisfactory 
reason  why  an  actual  seisin  should  have  been  required  to  be  obtained 
by  the  wife,  in  order  to  entitle  her  husband  to  his  curtesy  out  of  her 
lands  ;  and  such  a  reason  is  furnished  by  Lord  Coke  himself,  and 
also  by  Blackstone.  Lord  Coke  says  («),  "  Where  lands  or  tenements 
descend  to  the  husband,  before  entrj"^  he  hath  but  a  seisin  in  law,  and 
yet  the  wife  shall  be  endowed,  albeit  it  be  not  reduced  to  an  actual 
possession,  for  it  lieth  not  in  the  power  of  the  wife  to  bring  it   to  an 

{m)  Watk.   Descents,    39  (47,  {n)  7iiV/.  60  (G7,  4th  ed.). 

4th  ed.).  (o)  Co.  Litt.  31  a. 
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actual  seisin,  ag  the  hufthaiul  nmij  do  nf  Ii'ik  wife's  land  irliPti  Iip  h  to  he 
tenant  by  curfesij,  which  is  worthy  the  observation."  It  would  seem 
from  this,  therefore,  that  the  reason  why  an  actual  seisin  was  required 
to  entitle  the  husband  to  his  curtesy  was,  that  his  wife  may  not  suffer 
by  his  neglect  to  take  possession  of  her  lands  ;  and,  in  order  to  induce 
him  to  do  so.  the  law  allowed  him  curtesy  of  all  lands  of  which  an 
actual  seisin  had  been  obtained,  but  refused  him  his  curtesy  out  of 
such  lands  as  he  had  taken  no  pains  to  obtain  possession  of.  This 
reason  is  also  adopted  by  Blackstone  from  Coke  :  "  A  seisin  in  law, 
of  the  husband  will  be  as  effectual  as  a  seisin  in  deed,  in  order  to 
render  the  wife  dowable  :  for  it  is  not  in  the  wife's  power  to  bring 
the  husband's  title  to  an  actual  seisin,  as  it  is  in  the  husband's  power 
to  do  with  regard  to  the  wife's  lands  ;  lohich  is  one  reason  why  he 
shall  not  be  tenant  by  the  curtesy  hut  of  such  lands  whereof  the  ivife, 
or  he  hUnself,  in  her  right,  was  actually  seised  in  deed"  {p).  I'lie 
more  we  investigate  the  rules  and  principles  of  the  ancient  law.  the 
greater  will  appear  the  probability  that  this  reason  was  indeed  the 
true  one.  In  the  troublous  time  of  old,  an  actual  seisin  was  not 
always  easily  acquired.  The  doctrine  of  continual  claim  shows  that 
peril  was  not  unfrequently  incurred  in  entering  on  lands  for  the  sake 
^of  asserting  a  title;  for,  in  order  to  obtain  an  actual  seisin,  any 
person  entitled,  if  unable  to  approach  the  premises,  was  bound  to 
come  as  near  as  he  dave(/j).  And  '•  it  is  to  be  observed,"  sa3's  Lord 
Coke,  "  that  everj*  doubt  or  fear  is  not  sufficient,  for  it  must  concern 
the  safety  of  the  person  of  a  man,  and  not  his  houses  or  goods  ;  f^r 
if  he  fear  the  burning  of  his  houses  or  the  taking  away  or  si)oiling 
his  goods,  this  is  not  sufficient "  (/•).  That  actual  seisin  should  be 
obtained  was  obviously  most  desirable,  and  notliing  could  be  more 
natural  or  reasonable  than  that  the  husband  should  have  no  curtesy 
where  he  had  failed  to  obtain  it.  Perkins  seems  to  think  that  this 
was  the  reason  of  the  rule  ;  for  in  his  Profitable  Book  he  answers  an 
objection  to  it,  founded  on  an  extreme  case,  '•  Ikit  if  possession  in 
law  of  lands  or  tenements  in  fee  descend  unto  a  married  woman, 
which  lands  arc  in  the  county  of  York,  and  tlie  husl)and  and  liis 
wife  are  dwelling  in  the  county  of  Essex,  and  the  wife  dietii  witiiin 
one  day  after  the  descent,  so  as  the  husband  could  not  enter  during  the 
coverture,  for  the  shortness  of  the  time,  3'et  he  sh:dl  not  be  tenant  by 
the  curtesy,  &c.  ;  and  yet,  according  to  common  [)i'etence.  there  is  no 
default  in  the  hushand.  Rut  it  may  be  said  that  the  luisband  of  tiic 
woman,  before  the  deatli  of  the  ancestor  of  the  woman,  migiit  liave 
sjjoken  unto  a  man  dwelling  near  unto  tlu'  place  where  tlie  lauds 
lay,  to  enter  fur  the  woman,  as  in  her  rigiit,  immediately''  after  the 
death  of  her  ancestor,"  &c.  (*).  This  reason  for  the  rule  is  also  quite 
consistent  with  the  circumstance  that  the  husband  was  entitled  to 

{p)  2  P.lack  Comm.  1:J1.  (,)   Co.  Lilt.  25;J  b. 

[q)  Litt.  ss.  419,  421.  (.x)   Perk.  470. 
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his  curkjsy  out  of  iiicoipoical  hereditaments,  iiotwithstaiuliri<(  liis 
failure  to  obtain  an  actual  seisin,  l^'or  if  the  advowsoii  were  not 
void,  or  the  rent  did  not  become  payable  during  the  wife's  life,  it 
was  obviously  impossible  for  the  husband  to  present  to  the  one  or 
I'eceive  the  other  ;  and  it  would  have  been  unreasonable  that  he 
should  suffer  for  not  doing  an  impossibility,  the  maxim  being  "  im- 
potentia  excusat  legem."  This  is  the  reason,  indeed,  usually  given 
to  explain  this  circumstance  :  and  it  will  be  found  both  in  I.ord 
Coke(^)  and  lUackstone  (w).  This  reason,  however,  is  jjlainly  at 
variance  with  that  mentioned  in  the  former  part  of  this  paper,  and 
adduced  by  them  to  exjjlain  the  necessity  of  an  actual  seisin,  in  ordei- 
to  entitle  the  hiisband  to  his  curtesy  out  of  lands  in  fee  simple. 

There  still  remains,  however,  the  section  of  Littleton,  to  which  we 
have  before  referred  (./■),  as  an  apparent  authority  on  the  other  side. 
Littleton  expressly  says,  that  when  the  issue  rna\',  by  possibility, 
inherit,  <;/'  svch  <ni  estate  as  the  icife  hath,  as  heir  to  the  wife,  the 
liusband  shall  have  his  curtesy,  but  otherwise  not ;  and  we  have  seen 
that,  according  to  Lord  Coke's  interpretation,  to  inherit  as  heir  t'l  the 
loife,  means  here  to  inherit  from  the  loife  as  the  stoch  of  deseent.  But 
the  legitimate  mode  of  interpreting  an  author  certainly  is  to  attend 
to  the  context,  and  to  notice  in  what  sense  he  himself  uses  the  phrase 
in  question  on  other  occasions.  If  now  we  turn  to  the  very  next 
section  of  Littleton,  we  shall  find  the  very  same  phrase  made  use  of 
in  a  manner  which  clearly  shows  that  Littleton  did  not  mean,  by 
inheriting  as  heir  to  a  person,  inheriting  from  that  person  as  the  stock 
of  descent.  For,  after  having  thus  laid  down  the  law  as  to  curtesy, 
Littleton  continues  :  "  And,  also,  in  every  case  where  a  woman  taketh 
a  husband  seised  of  such  an  estate  in  tenements,  k.c..  so  as.  by  possi- 
bility', it  may  happen  that  the  wife  may  have  issue  by  her  husband, 
and  that  the  same  issue  may,  by  possibility,  inherit  the  same  tene- 
ments of  such  an  estate  as  the  huxhand  hath,  as  heir  to  the  hiishaud, 
of  such  tenements  she  shall  have  her  dower,  and  othencisr  not''  (//). 
Now,  nothing  is  clearer  than  that  a  wife  was  entitled  to  dower  out  of 
the  lands  of  which  her  husband  had  only  seisin  in  law  (-)  ;  and  nothing, 
also,  is  clearer  than  that  a  seisin  in  law  only  was  insufficient  to  make 
the  husband  the  stock  of  descent  :  for,  for  this  purpose,  an  actual 
seisin  was  requisite,  according  to  the  rule  •'  seisina  facit  f«tipitem," 
In  this  case,  therefore,  it  is  obvious  that  Littleton  could  not  mean  to 
say  that  the  husband  must  have  been  made  the  stock  of  descent,  by 
virtue  of  having  obtained  an  actual  seisin  ;  for  that  would  have  been 
to  contradict  the  plainest  rules  of  law.  AVhat,  then,  was  his  meaning  .' 
The  subse(iuent  part  of  the  same  section  affords  an  explanation  : 
'•For,  if  tenements  be  given  to  a  man  and  to  the  heirs  which  he  shall 

(t)  Co.  Litt.  29  a.  {y)  Litt.  s.  53. 

(w)  2  Black.  Comm.  127.  {z)  Watk.  Descents,  32  (42,  4th 

{x)  Sect.  52.  ed.). 
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beget  of  the  body  of  his  wife,  in  this  case  the  wife  hath  nothing  in 
the  tenements,  and  the  husband  hath  an  estate  tail  as  donee  in  special 
tail.  Yet,  if  tlie  husband  die  without  issue,  the  same  wife  shall  be 
endowed  of  the  same  tenements,  because  the  issue,  which  she  ))y 
possibility  might  have  had  by  the  same  husband,  might  have  inheriU'd 
the  same  tenements.  But,  if  the  wife  dieth  leaving  her  husband,  and 
after  the  husband  taketh  another  wife  and  dieth,  his  second  wife 
shall  not  be  endowed  in  this  case.  _/(';•  tlw  reason  afm-cxaid.''  'I'his 
example  shows  what  was  Littleton's  true  meaning.  He  was  not 
thinking,  either  in  this  section  or  the  one  next  before  it,  of  the 
husband  or  wife  being  the  stock  of  descent,  instead  of  some  earlier 
ancestor.  He  was  laj'ing  down  a  general  rule,  applicable  to  dower  as 
well  as  to  curtesy  ;  namely,  that  if  the  issue  that  might  have  been 
born  in  the  one  case,  or  that  were  born  in  the  other,  of  the  surviving 
parent,  could  not,  by  possibility,  inherit  the  estate  of  their  deceased 
parent,  by  right  of  representation  of  such  parent,  then  the  surviving 
parent  was  not  entitled  to  dower  in  the  one  case,  or  to  curtesy  in  the 
other.  It  is  plain  that,  in  the  example  just  adduced,  the  issue  of 
the  husband  by  his  second  marriage  could  not  possibly  inherit  his 
estate,  which  was  given  to  him  and  the  heirs  of  his  body  by  his  first 
wife  ;  the  second  wife,  therefore,  was  excluded  from  dower  out  of 
this  estate.  And,  in  the  parallel  case  of  a  gift  to  a  woman  and  the 
heirs  of  her  body  by  her  first  husband,  it  is  intlisputable  that,  for  a 
l)recisely  similar  reason,  her  second  husband  could  not  claim  his 
curtesy  on  having  issue  by  her ;  for  such  issue  could  not  possil)ly 
inherit  their  mother's  estate.  All  that  Littleton  then  intended  to 
state  with  respect  to  curtesy,  was  the  rule  laid  down  by  the  Statute 
De  Donis  (</),  which  provides  tliat,  where  any  person  gives  lands  to 
a  man  and  liis  wife  and  the  heirs  of  their  bodies,  or  where  any  person 
gives  land  in  frank  marriage,  the  second  husband  of  any  such  woman 
shall  not  have  anything  in  the  laud  so  given,  after  the  death  of  his 
wife,  by  tlie  law  of  England,  nor  shall  the  issue  of  the  second 
husband  and  wife  succeed  in  the  inheritance  (i).  When  the  two 
sections  of  Littleton  are  read  consecutively,  witliout  the  introduction 
of  Lord  Coke's  commentarj',  their  meaning  is  apparent  :  and  the 
intervening  commentary  not  only  puts  the  reader  on  the  wrong  clue 
but  hinders  the  recovery  of  tlie  right  one,  by  removing  to  a  distance 
the  explanatorj-  context. 

Having  at  length  arrived  at  the  true  principles  of  the  old  law.  the 
application  of  tliem  to  the  state  of  circumstances  produced  by  the 
new  law  of  iidieritance  will  be  very  easy.  A  coparcener  dies  leaving 
a  husband  who  has  had  issue  by  her,  and  leaving  one  or  more  sisters 
surviving  her.  Tiic  descent  of  iier  share  is  now  traced  from  tlieir 
•common  parent,  tlie  purcliascr.     lUit,  in  tracing  this  descent,  we  iiavc 

(a)  13  Edw.  I.  c.  1.  (b)  See  Bac.  Abr.  tit.   Curtesy 

of  England  CC),  1. 
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seen  (r)  tlifit  the  issue  of  tlic  deceased  copjirccner  would  inherit  her 
entire  sliare  by  representation  of  her.  And  the  condition  which  will 
entitle  her  husband  to  curtesy  out  of  her  share  appears  to  be,  that 
his  issue  might  possibly  inherit  the  estate  by  right  of  representation 
of  their  deceased  mother.  This  condition,  therefore,  is  obviously 
fulfilled,  and  our  conclusion  consequently  is,  that  the  husband  of  a 
deceased  coparcener,  who  has  had  issue  by  her,  is  entitled  to  curtesy 
out  of  the  whole  of  her  share.  But  in  order  to  arrive  at  this  con- 
clusion, it  seems  that  we  must  admit,  first,  that  Lord  Coke  has- 
endeavoured  to  support  [-the  law  by  one  reason  too  many  ;  and 
secondly  that  one  laudatory  flourish  of  Blackstone  has  been  made- 
without  occasion. 

(c)  Ante,  p.  232. 
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Referred  to,  pp.  473,  475. 


The  Manor  of\  A  General  Court  Baron  of  John  Freeman  Esq. 
Fairfield  in     I  Lord  of  the  said  Manor  holden  in  and  for  the  said 

the  County  of  I  Manor  on  the  1st  day  of  January  in  the  third  year  of 
Middlesex.  -'  the  reign  of  our  Sovereign  Ladj-  Queen  Victoria  by 
the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen  Defender  of  the  Faith  and  in  tlie  j-ear  of  our  TiOrd 
1840     Before  John  Doe  Steward  of  the  said  ^lanor. 

At  this  Court  comes  A.  B.  one  of  the  customary  tenants  of  this    Cousidera- 
manor  and  in  consideration  of  the  sum  of  £1000  of  lawful  money  of    *'*''^- 
Great  Britain  to  him  in  hand  well  and  truly  paid  by  C.  D,  of  Lincoln's    Surrendei-. 
Inn  in  the  county  of  Middlesex  Esq.  in  open  Coirrt  surrenders  into 
the  hands  of  the  lord  of  this  manor  by  the  hands  and  acceptance  of 
the  said  steward  by  the  rod  according  to  the  custom  of  this  manor 
All  that  messuage  &c.  [hct-e  describe  the  2>i'emises'\  with  their  a])pur-    Parcels 
tenances  (and  to  which  same  premises  the  said  A.  B.  was  admitted 
at  the  general  Court  holden  for  this  manor  on  the  12th  day  of  October 
1838)     And  the  reversion  and  reversions  remainder  and  remainders 
rents  issues  and  profits  thereof     And  all  the  estate  right  title  interest    Estate, 
trust  benefit  property  claim  and  demand  whatsoever  of  the  said  A.  B. 
in  to  or  out  of  the  same  premises  and  everj'  part  thereof.     To  the  use 
of  the  said  C,  D.  his  heirs  and  assigns  for  ever  according  to  the  custom 
of  this  manor. 

Now  at  this  Court  comes  the  said  C.  I),  and  prays  to  be  admitted  to  Admittance, 
all  and  singular  the  said  customary  or  copyhold  hereditaments  and 
premises  so  surrendered  to  his  use  at  this  Court  as  aforesaid  to  whom 
the  lord  of  this  manor  by  the  said  steward  grants  seisin  thereof  by  tlie 
rod  To  HAVE  AND  TO  HOLD  the  Said  messuage  hereditaments  and  Habendum, 
premises  with  their  appurtenances  unto  the  said  C.  D.  and  liis  heirs 
to  be  holden  of  the  lord  by  copy  of  Court  roll  at  the  will  of  tiie  loid 
according  to  the  custom  in  this  manor  by  fealty  suit  of  court  and  the 
ancient  annual  rent  or  rents  and  other  duties  and  services  therefor  duo 
and  of  right  accustomed  And  so  (saving  the  riglit  of  the  lord)  tlic 
said  G.  D.  is  admitteil  tenant  thereof  and  pays  to  the  lonl  on  surh 
his  admittance  a  fine  certain  of  .t.'iO  and  his  fealty  is  respited.  Fine  C.'iO. 

(Signed)  John  Doe  Steward. 
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A. 

Abandonment,  evidence  of,  572. 

Abeyance  of  inheritance,  349. 

Absolute  title,  registration  with,  G20,  621,  622,  625. 

ABSTR.iCT  of  title,  vendor  bound  to  furnish,  575. 
now  forty  years  sufificient,  576. 
for  registration,  621. 

Accumulation,  restriction  on,  .398,  399. 

Acknowledgment  of  deeds  by  married  women,  303,  387,  480,  588. 
of  title,  548,  564,  569. 
of  right  to  production  of  documents,  584,  586. 

Actions,  real  and  personal,  23,  61  and  n.,  418. 

for  recovery  of  possession,  17,  18,  45  and  n.,  61  n.,  94.  172  n., 
328,  449—451,  537,  541,  548,  563  n.,  564,  578. 

Administration  of  debtor's  estate,  277. 
letters  of.  216. 

Administr.vi'ok,  21,  215,  506. 

descent  to,  29,  57,  74,  109,  131,  137,  183    187,  202, 

213,  214,  218—221,  311,   344,  373,  424,  438,  404, 

479,  506,  664. 
of  bare  trustee,  137. 
of  convict's  estate,  293. 
of  mortgagee,  538. 

Admitt.\nce  to  copyholds,  449,  464,  465,  468,  474,  475,  479,  482, 
549,  550,  685. 

Advertisement  of  application  for  registration  of  title,  622. 

Advowsox  appendant,  31,  413,  431,  432. 
in  gross,  430,  432,  433. 
of  rectories,  431 — 433. 
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Advowson  agreements  tor  resignation,  431. 
conveyance  of,  432,  434. 
of  vicarages,  433. 
devolution  of,  434. 

linutation  of  actions  and  suits  for,  568. 
proper  length  of  title  to,  577. 
curtesy  of,  680. 

Affidavit  of  intestacy,  registration  of,  256. 

Agreements. — See  Contract. 
stamps  on,  187  n. 
for  resignation  of  benefice,  431. 
for  lease,  121  n.,  183,  382,  491,  492,  581,  646. 
stamps  on,  492  n. 
by  mortgagor,  540. 
for  sale,  186,  575,  581. 

Agricultural  Holdings,  489,  516 — 519,  540  n. 

Agriculture,  Board  of,  141,  225,  426,  469,  519. 

Aids,  47,  51,  54,  108. 

Alien,  288,  294  and  n.,  295. 

Alienation,  power  of,  inherent  in  ownership,  81,  333,  345. 
exceptions  to,  75—77,  82,  307. 
of  real  estate,  27,  38,  39,  65—75,  333,  359,  379. 
See  Fee  Simple,  &c. 
involuntary,  80,  261—286,  372,  408,  427,  463,  464. 
by  will,  27,  70  n.,  78,  111,  1-30.  1-37,  169,  283, 

243—257,  357,  858,  .388,  392.  424. 
under  power  unconnected  with  ownership,  377. 
by  tenant  for  life,  116. 
of  copyholds,  459,  403,  464,  471—484. 
of  leaseholds,  496,  505—509. 
encouraged  by  law,  345. 
opposed  by  feudal  system.  66,  858. 

Allotments,  compensation,  517  n. 

Alterations  in  deeds,  151. 

Ancestor,  power  of,  over  expectations  of  heirs,  69. 
descent  to,  87,  227—229,  283. 

Ancient  demesne,  tenure  of,  60,  61,  444,  454. 

Annuities  for  lives,  inrolment  of  memorial  of,  now  unnecessarj", 
419,  n. 
registration  of,  419. 
search  for,  419,  588. 

Anticipation,  clause  against,  83,  307 — 309,  312,  313. 
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Appendant  incorporeal  hereditaments,  410 — 413,  569 — 572,  608. 
common  appendant,  413,  569 — 572. 

Application  of  purchase-money,  necessity  of  seeing  to  the,  545,  591. 

Appointment,  powers  of. — See  Powers. 

Apportionment  of  rent,  128,  426,  504,  505. 

of  rent-charge,  420. 
Appropriation  of  rectories,  483. 

Appurtenances,  416. 

Appurtenant  incorporeal  hereditaments,  410,  415,  569 — 572,  608. 

rights   of  common  and  of  way,  414,  569 — 572,  607, 
608. 

Arms,  directions  for  use  of,  369. 

Arrangement  with  creditors,  272,  586. 

Arrears  of  rent  or  interest,  recovery  of,  568,  569. 

Assent  of  executor  to  specific  bequest,  217,  500. 
to  devise,  219. 

Assets,  94,  273,  286,  409,  463,  507. 
equitable,  274. 
order  of  application,  275  n.,  270. 

Assignee  of  lease  liable  to  rent  and  covenants,  498 — 500,  551. 
of  tenant  for  life,  124. 

Assignment  of  lease,  488  n.,  496—500,  505,  506,  551. 
of  chattel  interest  must  be  by  deed,  505. 
of  trust  must  be  in  writing,  186. 
to  self  and  another,  204,  205. 
of  property  for  creditors,  272. 
of  satisfied  terms,  524 — 528. 

Assigns,  70—73,  75,  147,  185,  427,  498. 

Assurance,  further,  592,  593,  594,  598,  607,  672. 

Attachment,  160. 

Attainder,  48,  113,  293,  294. 

of  tenant  in  tail,  108  n. 
abolition  of,  55. 

Attendant  terms,  524 — 528. 

Attestation  of  deeds,  374,  599. 

of  wills,  238,  239,  240. 

of  the  exercise  of  powers,  374 — 377. 

of  transfers  of  registered  land,  632. 

w.i{.i>.  4-4 
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Attested  copies,  585  n. 

Attounkys'  and  Solicitors'  Acts. — See  stats.  33  &  34  Vict.  c.  28,  and 
44  &  45  Vict.  c.  44. 

Attornment,  330,  411. 

Autre  droit,  estates  in,  523. 

Autre  vie,  estate,  129—133,  283,  424. 


Bankruptcy,  80,  82,  83  n.,  271. 

insolvent  estate  of  deceased  debtor  may  be  adminis- 
tered in,  277. 
of  tenant  in  fee  simple,  271,  277. 
of  tenant  in  tail,  282. 
of  cestui  que  trust,  285. 
of  trustee,  285. 
of  convict,  293. 
of  husband,  301,  306  n. 

of  owner  of  land  subject  to  rent-charge,  427,  428. 
of  leaseholder,  508,  509. 

power  of  trustee  in,  as  to  remainders,  &c..  409. 
as  to  copyholds,  463,  464. 
exercise  of  powers  in,  372,  373. 
disclaimer  of  leaseholds  by  trustee  in,  509. 
search  for,  589. 
registration  of  trustee,  641. 

Bare  trustee,  313,  514  n. 

Bargain  and  sale,  197—199,  200,  210,  211,  494. 
of  lands  raised  a  use,  169,  175. 
of  the  fee,  197  and  n. 
under  the  Statute  of  Uses,  197,  210,  211. 
required  to  be  inroUed,  198,  210. 
for  a  year,  199,  200. 
of  lands  in  Yorkshire,  210  n. 
by  executors,  388,  389. 
covenants  implied  by,  595. 
form  of  deeds,  667. 

Base  fee,  103,  107. 

Bastardy,  56. 

Bedford  Level  registry,  207. 

Benefice  with  cure  of  souls,  not  chargeable,  S3, 
sequestration  of,  83  n. 
appointment  to,  430. 
cannot  be  sold  by  public  auction,  435. 
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Benefices,  feudal,  13  n. 

Beneficial  owner,  conveyance  as,  593,  594,  606,  610.  611. 

BORDARII,  41. 

BoROUGH-English.  tenure  of,  60,  187,  436. 

Bracton,  9,  443. 

Breach  of  covenant,  waiver  of,  503,  504. 

Brothers,  descent  to,  86. 

Building  lease,  118  n.,  119,  120,  540. 
land,  ground  rent  on,  424. 

Burgage,  tenure  in,  27  n.,  43,  45,  52,  60,  73. 
alienation  by  will,  27  n.,  73. 

Buegenses,  43. 

Burial,  place  of,  77  n. 

C. 

Capacity  in  law,  288—298. 

Capital  money  under  Settled  Land  Acts,  119—123,  125,  127,  516  n. 

Capite,  tenants  in,  37,  39  n.,  40—43,  45,  48,  54,  57,  72. 

Caution  against  dealing  with  registered  land,  632,  639,  640,  647 — 
649,  652. 
against  registration  of  unregistered  land,  648,  649. 

Caveat  in  Yorkshire  registry,  207  n. 

Central  Office  of  Supreme  Court,  inrolment  in,  70  n.,  98,  102, 

198  n.,  272,  287  n. 
search  in,  287,  587. 

Certificate  of  official  search  of  registers,  &c.,  287  n.,  588  n.,  589  n. 
of  acknowledgment  by  married  woman,  304  n.,  588. 

Cessation  of  a  registered  charge,  638. 

Cesser  of  a  term,  proviso  for,  520,  521.  524. 

Cestui  que  use,  position  of,  in  Chancery  and  at  law,  168 — 170. 
legal  estate  transferred  to,  171. 
que  trust,  position  of,  in  equity,  176 — 179,  181,  184. 

is  tenant  at  will  at  law,  184. 
que  vio,  129,  130. 

CHAMUKltS,  34. 

44—2 
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Chancery,  Court  of,  jurisdiction  of,  15«,  159,  IGO,  168,  174—181. 
And  sec  Order. 
process  and  procedure  of,  160 — 165,  181. 
enforced  uses,  168,  170,  .367. 
transfer  to  Tligh  Court  of  Justice,  164. 
appointment  of  new  trustees,  189. 
administration  of  estates  of  debtors,  274 — 277. 
power  over  guardians,  291. 
relieved  lessees,  328. 

relieved   defective   execution  of  powers,   376. 
consent  of,  to  infant's  settlement,  289,  378. 

to  disposal  of  minerals,  385. 
partition  of  copyholds,  468. 
interposition     of,      between     mortgagor     and 
mortgagee,  532,  553,  560. 

Chancery  Division,  matters  assigned  to,  164. 

foreclosure  proceedings,  539. 
action  for  redemption,  547,  548. 
registration  of  title,  622. 

Charge  of  Debts  on  real  estate,  81,  253,  254,  274—276. 
judgments  on  land,  268,  264,  267,  269. 
legacies,  253,  254. 
registered  land,  631,  635,  638. 

by  deposit  of  land  certificate,  639. 

Charity,  conveyance  to,  75 — 77. 

exemptions  from  Mortmain  Act,  77  n. 

inrolment  of  conveyances,  76  n. 

investment  of  funds,  77  n. 

alienation  by,  297. 

relief  of  defective  execution  of  power,  376. 

Charter,  149. 

Chattels,  11. 

real  and  personal,  25. 

real,  25  n.,  26,  28,  29,  32,  47  n.,  268,  486,  487,  506. 
property  in,  differs  from  property  in  land,  11,  12,  23. 
not  objects  of  feudal  tenure,  15. 
recovery  of,  18,  19  and  n. 
an  equitable  estate  in,  181. 
will  of,  240. 

devolution  of,  20,  21,  26,  486. 
And  see  Term— Mortgage. 

Cheltenham,  manor  of,  484. 

Civil  death,  113. 
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Codicil,  243. 

CoLLATEBAL  relations,  90,  227. 

Collation,  4-30. 

Commendations,  in  feudalism,  13  n. 

Commissioners,  Land  and  Inclosure,  141  n. 
Real  Property,  222. 
of  Woods,  &c.,  56  n. 
of  the  Treasury,  certificate  of,  279  n. 
for  taking  acknowledgments,  303. 

Committee  of  lunatic,  292. 

Common,  rights  of,  31,  62,  80,  412. 
appendant,  412,  413. 
appurtenant,  415,  416. 
in  gross,  430. 

metropolitan  commons,  413. 
fields,  40,  41,  62,  144,  412,  440. 
of  copyholds,  470. 
limitation  of  rights  of,  570,  571. 

Common,  tenancy  in,  135,  139 — 141,  468. 

Common  forms,  603. 

CoMJioN  Law,  founded  on  custom,  9  u. 

conveyance. — See  Conveyance. 

rights  opposed  to  equitable,  158,  160 — 165. 

construction  of  mortgage,  532. 

Community,  tribal  and  village,  440. 

Combiutation  of  tithes,  437. 

of  manorial  rights,  446,  470  and  n. 

Compajiies,  joint-stock,  296. 

Compensation  for  improvements,  516-519,  540  n. 

power  to  charge  holding  with  repayment,  518. 

Composition  with  creditors,  272. 

Compulsory  registration,  207—209,  494,  506,  654—656. 

Concealed  fraud,  limitation  ni  cases  of,  567. 

Condition  of  re-entry  for  non-payment  of  rent,  327—330,  497  n. 
fonnerly  inalienable,  329. 
attached  to  the  reversion,  329,  330, 
severance  of  reversion,  504. 
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Condition  of  re-entry  on  breach  of  covenants,  497  n.,  500 — 504. 

effect  of  licence  for  breach  of  covenant.  502. 
effect  of  waiver,  503,  504. 
annexed  to  registered  land,  G45,  64G. 

ConditionaIj  gift,  91,  661. 

conveyance,  5.32. 
surrender,  550. 

Confirmation,  conveyance  by,  156,  211. 

Consent  of  protector,  102. 

as  to  copyholds,  461,  462,  478,  479. 

Consideration,  78,  211,  280. 

required  for  simple  contract,  150. 

on  feoffment  after  the  Statute  of  Uses,  148,  203. 

a  deed  said  to  import  a,  150. 

receipt  for,  598,  611. 

marriage  is,  211  n. 

Consolidation  of  securities,  560,  561. 

Construction  of  wills,  111,  245 — 251. 

of  law  as  to  attendant  terms,  527. 
of  deeds,  110. 
of  mortgage,  529. 

Contempt  of  Court,  160. 

Contingent  remainders,  343,  345 — 365. 

definition  of,  350. 
origin  of,  346—349. 
anciently  illegal,  346. 
abolished,  346  n. 
example  of,  350.  352,  .353,  357. 
rules  for  creation  of,  351—357,  399 — 404. 
vesting  of,  351,  353,  354. 
preserved  by  statute,  354,  362,  399. 
conveyance  of.  357,  358. 
formerly  inalienable,  358. 
destruction  of,  359—362,  .365,  399. 
trustees  to  preserve,  363,  364. 
of  equitable  estates,  364,  365,  404,  405. 
of  copyholds,  480. 

difference    between    executory    interests 
and,  .346,  366,  369,  391. 

Contingent  Remainders  Act,  1877. — See  stat.  40  &  41  Vict.  c.  33. 

Contract,  debts  by  simple,  81,  275 — 277. 
cannot  bar  estate  tail,  105. 
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Contract  in  writing  requires  consideration,  150. 
for  a  lease,  sale. — See  Agreement. 
by  married  woman,  293,  310. 
by  tenant  to  pay  tithes,  437  n. 

as  to  compensation,  516. 
not  to  exercise  powers,  124,  38G,  387. 
stamps  on,  187  n. 
to  mortgage,  not  specifically  enforced,  580. 

Conveyance  of  freehold  at  common  law,  143 — 157. 
modern,  195—212. 
form  of,  597—618. 
by  feoffment,  143—148. 
by  deed,  154,  201. 

by  fine  and  recovery,  71  n.,  92  n.,  98,  99,  155. 
by  lease  and  release,  156,  199—201,  209. 
by  confirmation,  exchange,  or  surrender,  156,  211,  212. 
by  vesting  declaration  or  order,  191 — 193,  394. 
by  bargain  and  sale,  197—200,  210,  211.  667. 
under  powers,  212,  392,  393. 
by  executors  to  devisee  or  heir,  219,  220. 
by  surrender  of  copyholds,  461. 
by  way  of  mortgage,  532,  535. 
fraudulent,  78,  79,  280,  281. 
voluntary  and  for  value,  77,  78,  269. 
to  uses,  204,  205,  211. 
to  or  by  the  Crown,  155  n. 
to  self,  204. 

to  husband  or  wife,  304,  305,  313,  474. 
by  married  women,  302—304,  306,  309,  310,  311,  312, 

474,  479,  480,  514. 
by  joint  tenant,  tenant  in  common,  140. 
by  tenant  for  life,  123,  185,  186,  393. 
by  executory  devisee  for  testator's  debts,  392  n. 
by  mortgagee,  544,  555. 

of  land  passes  advantages  not  strictly  appurtenant,  416. 
of  land  passes  all   the   estate   and  interest   of   party 

conveying,  605,  609. 
of  advow.son,  432,  435. 
of  tithes,  436,  437. 
on  sale,  stamps  on,  599  n. 
meaning  of,  in  Conveyancing  Act  (1881),  593  n.,  607. 

Conveyancing  Acts. — See  stats.  44  &  45  Vict.  c.  41  ;  45  &  46  Vict. 

c.  39  ;  55  &  56  Vict.  c.  13. 
changes  in   form    of    conveyance    rendered    possible  by,  416, 

417,  605—609. 
Convicts,  293. 
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CorARCENEKS,  223,  348  n. 

descent  amongst,  232. 

Copyhold  Acts,  1852  to  1894,  469,  470. 

Copyholds,  definition  of,  439. 

origin  of,  27,  41,  4.39. 

recovery  of  possession  of,  27. 

growth  of  the  law  of  copyhold  tenure,  446. 

Littleton's  account  of  the  tenure,  447. 

extension  of  copyholders'  rights,  445 — 450,  459. 

tenure  of,  439,  452—462,  465—468. 

seisin  in  the  lord,  452,  454. 

mines  and  timber  on.  453,  454. 

when  customary  freeholds,  454. 

forfeiture  of,  453,  454. 

for  lives,  449,  457. 

of  inheritance,  448,  457. 

estates  in  copyholds,  448,  452,  457 — 470. 

estate  tail  in,  458— 4G2,  464. 

estate  pur  autre  vie,  462. 

remainders  of,  480,  481. 

lease  of,  453  and  n. 

executory  interests  in,  482. 

held  jointly  and  in  common,  468. 

of  married  woman,  474,  477,  480,  488. 

customary  recovery,  461. 

forfeiture  and  regrant,  461. 

grant  of,  472. 

seizure  quousque,  476,  477. 

surrender  of,  449,  461,  473—480,  549,  550. 

admittance  to,  449,  464,  475,  476,  480,  4S2,  549,  550. 

alienation  of,  460,  463,  471—484. 

subject  to  debts,  28  n.,  463. 

power  of  trustee  in  bankruptcy  as  to,  4G4. 

commutation  of  manorial  rights  in,  446,  470  n. 

enfranchisement  of,  468—470,  484,  576. 

by  tenant  for  life,  468  n. 
mortgage  of,  549,  552. 
will  of,  475,  476. 

devolution  of  on  death,  28  n.,  465. 
curtesy  and  freebench  of,  483. 
equitable  estates  in,  477 — 480. 
uses  and  trusts  as  to,  477,  478,  479. 
settlement  of,  478. 
title  on  purchase  of,  576. 

sale  of  land  formerly  copyhold  which  has   been  en- 
franchised, 576. 
cannot  be  registered,  620. 
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Corporation,  75  n. ,  288,  28'J,  2*J5— 298. 

Corporeal  things,  4. 

hereditaments,  30 — 32, 

now  lie  in  grant,  201. 

Costs  cf  protecting  settled  land,  123  n. 
of  renewing  lease,  516. 
mortgagee's,  534  n.,  547  n. 
purchaser's,  575,  585  n. 
of  conveyancing,  602 — 605. 
of  rectifying  register,  651,  658. 

COTARII,  41. 

Counterpart,  stamp  on,  492  n. 

Counties  palatine. — See  Palatine. 

County  Courts,  equity  jurisdiction  of,  193,  542  n.,  547  n. 

Court,  The  King's,  9  u.,  45,  443,  450. 
suit  of,  48,  51,  55,  465. 
customary,  447,  471. 
rolls,  439,  446,  472,  473. 

search  of,  588. 
baron,  44,  48,  446. 

Court  of  Probate,  21,  240. 

of  Chancery. — See  Chancery. 
of  Wards  and  Liveries,  54  n. 

Covenant  defined,  18  n. 

to  stand  .seised,  179,  180,  211. 

in  void  deed,  152  n. 

voluntary,  not  enforced  in  equity,  180. 

restrictive,  185,  427,  497,  511. 

to  pay  money  to  self  and  another,  204  n. 

on  grant  of  rent-charge,  427. 

to  indemnify  lessee,  498. 

personal,  in  a  mortgage,  530,  535,  613,  614. 

to  surrender  copyholds,  551,  593  and  n. 

to  produce  title  deeds,  581  n. 

for  title,  591—596,  598,  601,  671,  672. 

statutory  covenants  for  title,  593,  594,  595,  606,  607,  610, 

611. 
for  quiet  enjoyment,  implied  l)y  certain  words,  593 — 596. 
in  a  lease,  497—505,  511  n. 

"  usual,"  497  n. 

running  with  the  land,  499. 

re-entry  on  breach  of,  497  n.,  499 — 505. 

for  title,  596. 
implied  in  registered  charge,  ()3o,  636. 
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Creditors,  conveyances  to  defraud,  77 — 79,  165,  280. 
rights  against  land,  80. 
under  judgment,  80,  2G1— 271,  281,  282,  283—285,  372, 

408,  463,  507,  647. 
in  bankruptcy,  80,  271,  277,  282,  872,  409,  463,  508,  509. 
on  debtor's  death,  81,  273—278. 
in  equity,  283—286. 
may  witness  a  will,  240. 
specialty  and  simple  contract,  81,  273 — 277. 
of  married  woman,  308. 
Crown  debts,  81,  258,  261  and  n.,  278—280,  282,  283,  286,  315,  508, 
654, 555. 
search  for,  287,  538. 
licence  in  mortmain,  76. 

forfeiture  and  escheat  to  the,  48,  49,  56.  57,  76,  294,  295. 
conveyance  to  or  by,  155  n. 
limitation  of  rights  of,  55  n.,  569,  572. 
lands,  56  n.,  297,  414,  415,  469  n. 

may  reserve  rent  out  of  incorporeal  hereditaments,  429  n. 
estates  tail  granted  by,  104. 
entitled  to  soil  of  tidal  rivers  and  .seashore,  414,  415. 

Curtesy,  tenant  by,  300,  301. 

sale  by,  302. 
of  gavelkind  lands,  59  n.,  301. 

as  affected  by  the  new  law  of  inheritance,  301  n.,  677— 684, 
of  equitable  estates,  306,  309. 
of  separate  estate,  311. 
of  copyholds,  483. 
of  incorporeal  hereditaments,  680. 
registered  notice  of  estate,  647. 

Custody  of  documents,  undertaking  for  safe,  585. 

Custom,  59,  73,  238,  388,  439,  446,  448,  453,  460. 
heriot,  467  n. 
to  entail  copyholds,  458—461. 

Customary  devises,  388. 

court,  447,  471. 
heir. — See  Heir. 
freeholds,  454—456. 

no  registration  of,  620. 
recovery,  461. 

Cy  pres,  doctrine  of,  402,  403. 

D, 

Damages,  24. 

Daughters,  descent  to,  84,  86. 
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De  Donis,  Statute. — See  stat.  13  Edw.  I.  c.  1. 

Death,  civil,  113. 

gift  by  will  in  case  of,  without  issue,  248. 

Debts,  liability  of  fee  simple,  on  charge  by  will,  253 — 255,  274,  275. 

in  hands  of  devisee,  80,  274 
in  hands  of  heir,  81,  273. 
on  bankruptcy  and   insolvency,  271, 

272. 
to  judgment,  Crown,  specialty,  and 
simple   contract. — See  Judgmext, 
&c. 
of  estate  tail,  281. 
of  estate  for  life,  283. 
of  equitable  estates,  186, 283— 28G. 
of  copyholds,  463,  464. 
of  leaseholds,  507,  508. 
of  mortgagee's  interest,  554. 
of  record,  278  and  n. 
mortgage,  530,  539,  569. 
where  trustees  and  executors  may  sell  or  mortgage  to  pay, 

253—255. 
insolvent  estate  of  deceased  debtor  may  be  administered  in 

bankruptcy,  277,  278. 
creditors  who  now  stand  in  equal  degree,  276. 
sale  or  mortgage  for  payment  of,  by  executory  devisee,  392  n. 
limit  to  the  recovery  of,  569. 

Declabation  of  title,  Act  for,  619  n. 
vesting  land,  192,  394. 

Deed,  149—153. 

necessity  and  effect  of,  at  common  law,  150. 

parties  to  a,  152. 

execution  by  sealing  and  delivery,  151. 

conditional,  as  an  escrow,  151. 
alteration  or  destruction  of,  151. 
whether  signing  necessary  to,  154. 
poll  or  indented,  152,  153. 
stamp  on,  153  n. 
of  grant,  32,  195,  201,  209. 

conveyance  of  reversion  by,  325,  331. 
required  to  transfer  incorporeal  hereditaments,  32,  190,  212, 
410,  430. 

to  effect  partition,  141. 

to  convoy  freeholds,  143. 

to  evidence  feoffment,  154,  210. 

for  a  bargain  and  sale  of  freeholds,  200. 
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Deed  required  for  exchauge  or  surrender  of  freeholds,  212. 
for  grant  of  rent-charge,  418,  419. 
for  assignment  of  leases,  505. 
for  registered  charge,  632,  637. 
where,  for  leases,  490,  491,  510. 
for  surrenders,  522. 
disentailing,  98,  99,  478. 

search  for,  587. 
exercise  of  power  by,  374. 

Deeds,  stamps  on,  inrolment  of,  register  of.—  See  Stamps,  &c. 
production,  custody,  deposit  of. — See  Title-Deeds. 

Delivery  of  land  in  execution,  effect  of,  266,  267,  269,  280! 

Demand  for  rent,  328,  329. 

Demandant,  97. 

Demesne,  meaning  of,  36,  38  n. 

the  lord's,  41,  417,  442.  452. 

Demise,  implies  a  covenant  for  quiet  enjoyment,  592. 

Denizen,  294  n. 

Deposit  of  purchase-money,  590  n. 

of  deeds,  equitable  mortgage  by,  552,  558. 
of  land  certificate,  639. 

Descent  of  an  estate  in  fee  simple,  84,  86,  87,  213 — 230. 
gradual  progress  of  the  law  of,  85 — 87. 
stock  of,  221,  222,  230,  673—676. 
alterations  in  law  of,  29,  74,  84,  85,;_109,  218—223.  227,  229, 

230,  344,  673. 
to  widow,  226,  227. 

of  an  estate  tail,  89,  108,  109,  220—226. 
of  estate  of  trustee,  137,  188,  189,  236,  479. 
of  estate  of  mortgagee,  236,  537, 538,  550. 
to  and  from  aliens,  295  n. 
of  estates  of  married  woman,  302,  311. 
of  gavelkind  lands,  59,  237. 
of  borough-English  lands,  60. 
of  an  equitable  estate,  187. 
of  a  vested  remainder,  344. 
of  a  contingent  remainder,  357. 
of  incorporeal  hereditaments,  428,  429. 
of  tithes,  436. 
of  copyholds,  448,  465,  479. 

Determinable  life  estates,  127,  132. 
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Devise. — See  Will. 

Devisee,  equitable  interest  of,  219. 

Disabilities,  time  allowed  for,  549,  n.,  564,  565,  571,  572. 

Disclaimer,  85. 

of  power,  387. 

of  property  of  bankrupt,  427,  428,  509. 

Discovery  in  equity,  161  and  n. 

Distress,  66,  826,  327,  417,  421,  425,  426,  429,  510,  511. 
exemptions  from,  327  n.,  511. 
clause  of,  421. 

statutory  powers  of  distress,  417,  422. 
for  rent  reserved  by  underlease,  510. 
for  tithg  rent-charge,  437. 
liability  of  undertenant  to,  511. 

Dockets,  264. 

Domesday  Survey,  40,  441. 

Dominant  tenement,  570. 

Donative  advowsons,  430. 

abolished,  430. 

Donor  and  Donee,  90. 

Dower,  167,  314—317,  320,  682,  683. 

incidents  of,  314,  315. 

release  of,  315. 

of  equitable  estates,  315. 

of  gavelkind  lands,  59  n.,  316. 

of  copyholds,  483,  484. 

released  by  fine,  315. 

under  old  law  independent  of  husband's  debts,  315. 

old  method  of  barring,  316,  317. 

under  the  Dower  Act,  318. 

barred  by  jointure,  317,  318. 

declaration  against,  319,  .381  n. 

modern  method  of  barring,  380,  381. 

uses  to  bar,  381,  670. 

action  for,  320. 

bill  in  equity  for,  320. 

formerly  defeated  by  assignment  of  attendant  term,  526. 

leases  by  tenant  in,  320. 

registered  notice  of,  647. 
Draining,  125,  n. 

Dronkkn  persons,  capacity  of,  291,  292. 
Ddty.-  See  Estate  Du'i  y,  &o. 
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E. 

Easements,  417. 

grant  of,  by  general  words,  417,  598,  605,  G08. 
right  to,  by  prescription,  570. 
registration  of  title  to,  628  n..  654. 

Ecclesiastical  courts,  jurisdiction  over  chattels  on  death,  20,  21. 

over  breach  of  faith,  167  andn. 
over  wills  of  personalty,  216, 
240. 
corporations,  296,  516  n. 

Educational  association,  conveyance  to,  77  n. 

Ejectment,  action  of,  64  n.,  450,  451. 

of  mortgagor  by  mortgagee,  537. 

Eldest  son,  descent  to,  84,  223,  224. 

Elegit,  writ  of,  262—264,  266,  268,  269,  281,  283,  284,  371,  408, 
463,  507. 
estate  by,  266  n.,  268,  269,  658. 

Emblements,  128,  488. 

Enclosube. — See  Inclosure. 

Enfranchisement  of  copyholds,  123  n.,  468 — 470,  484,  576. 

Enlargement  of  base  fee,  103  n., 
of  long  terms,  529. 

Enrolment. — See  Inrolment. 

Entail. — See  Tail. 

Entireties,  husband  and  wife  took  by,  305. 

Entirety,  225. 

Entry,  freeholder's  right  of,  64. 
forcible,  64  n. 

by  and  against  feoffee,  144  n.,  145,  147  n. 
required  for  other  assurances,  156,  157. 
necessary  to  a  lease,  196,  199,  494. 
right  of,  supported  a  contingent  remainder,  360. 

taken  away  by  descent  cast,  147  n. 
power  of,  to  secure  a  rent-charge,  421. 
statutory  power  of,  422. 
bar  of  right  of,  548,  564. 
by  proprietor  of  registered  charge,  636. 
by  registered  proprietor,  653. 

Equitable  assets,  274. 

estate,  158—194. 
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Equitable  estate,  origin  of,  165 — 170. 

modern,  178,  179. 

real  and  personal,  181. 

creation  of,  181,  186. 

restrictions  on,  185. 

alienation  of,  185,  186,  479,  538. 

title  to,  194. 

contingent  remainders  in,  364,  365,  405. 

liable  to  debts,  186,  283—285. 

will  of,  238,  389. 

descent  of,  181,  187,  538. 

escheat  of,  187,  188. 

forfeiture  of,  188. 

curtesy  of,  306,  309. 

dower  of,  315,  319,  381. 

limit  to  the  recovery  of,  566,  567. 

of  heir  or  devisee,  219. 

effect  of  bankruptcy  on,  285. 

of  wife,  306,  479,  480,  513,  514.— See  Separate 
Estate. 

under  agreement  for  a  lease,  121  n.,  183,  382,  491, 
496. 

under  marriage  articles,  182. 

under  a  contract  for  sale,  182. 

in  a  rent-charge,  421. 

in  copyholds,  477 — 480. 

surrender  of,  479. 

in  mortgaged  lands,  534,  538 — 540. 
tenant  for  life,  184,  185. 

relief,  159—165,  178,  179,  328,  376,  382,  501,  532,  533. 
waste,  116. 

execution,  284,  408  n. 
jointure,  317. 

mortgage,  536  n.,  547  n..  552,  558. 
lien,  552,  553,  559. 

Equity,  a  distinct  system.  158. 

meaning  and  rules  of.  158,  161.  181. 

jurisdiction  to  enforce,  160 — 165,  168. 

rules  of,  now  to  prevail,  164. 

follows  the  law,  181. 

to  a  settlement,  wife's,  .306  and  n.,  514. 

upon  accidental  merger,  523. 

of  redemption,  102  n.,  533,  534,  538,  542,  548,  550. 

charges  on,  531  n. 

mortgage  of,  552,  555,  550. 
priority  between  mortgagees  in,  556. 
consolidation  allowed  in,  500. 


704  INDEX. 

Ekiiors  on  register,  G51. 

Escheat,  48,  51,  53,  55—58,  G3,  70,  230,  235,  294. 

not  affected  by  Land  Transfer  Act,  57. 

of  estate  of  trustee  or  mortgagee,  189. 

of  equitable  estate,  188. 

of  a  rent-charge,  429. 

of  copyholds,  465,  470. 

effect  of  land  registration,  628  n. 
Escrow,  151. 
EscuAGE,  46,  52  n. 

Estate,  6  sq. 

real  and  personal,  26—30,  485,  486. 

of  freehold,  63,  64. 

of  inheritance,  63,  110. 

in  fee,  tail,  for  life. — See  Fee,  &c. 

creation  of,  must  be  in  writing,  153. 

by  deed,  154. 
limitation  of  an,  110—112,  145—147,  181,  182,  201—204 

245—250,  457. 
legal,  170,  172,  178,  194.  251,  532,  557. 
equitable,  trust,  158 — 194. — See  Equitable  ;  Trust. 
by  wrong,  147. 
at  will,  452. 
of  wife. — See  Wipe. 
settled. — See  Settled. 
determinable  life,  127,  132. 
pur  autre  vie,  129—132.  288,  424,  462. 
by  elegit,  266  n.,  268,  269. 
in  autre  droit,  523. 
particular,  323,  332,  359. 
one  person  may  have  more  than  one,  336. 
in  remainder. — See  Bemainder. 
in  reversion. — See  Re\t5rsion. 
future,  345,  352,  368—370,  389,  390,  493. 
arising  by  force  of  statute  on  execution  of  statutory  power, 

892-394. 
in  incorporeal  hereditaments,  424,  425,  428. 
copyhold,  448,  449,  452,  456-468. 
of  mortgagee  and  mortgagor,  535 — 542,  550. 
clause,  598,  609,  670. 

Estate  Duty,  79  n.,  136  n.,  236,  258—260,  407,  408,  580,  644. 

Estoppel,  lease  by,  495,  540  n.,  596. 
by  recital,  613  n. 

Evidence  of  title. — See  Title. 
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Exchange  and  entry,  156,  212. 

of  settled  land,  107,  121—124,  .383—386. 
implied  effect  of  the  word,  -595. 

Execution  of  a  deed,  151. 

writ  of,  24  n.,  262,  265,  507,  588. 

equitable,  284,  408  n. 

against  land,  80,  262,  264—269,  408,  463,  507. 

Executors,  rights  and  duties  of,  20,  21,  214 — 218. 

devolution  to,  29,  57,  74, 109,  131, 137, 183, 187,  202,  213, 
214,  218—221,  311,  344,  373,  424.  428,  434,  438,  465, 
479,  506,  664,  665. 
rights  to  estate  pur  autre  vie,  130,  131,  424. 
leases  for  years  devolve  on,  21,  500. 
take  an  interest  in  real  estate  purchased  by  testator,  183. 
take  an  interest  in  real  estate  vested  in  a  sole  trustee 

or  mortgagee,  137,  189,  236,  255,  537,  538,  550. 
of  a  joint  tenant,  137. 
can  sell  real  estate,  214,  218,  252. 

where  they  may  sell  or  mortgage  to  pay  debts,  253—255. 
power  to  convey  real  estate  contracted  to  be  sold,  255. 
directions  to,  to  sell  land,  388—391,  482. 
exoneration    of,    from    liability   to   pay    rent-charges, 
427  n. 
from  rents  and  covenants  in  leases, 
507  n. 
may  hold  in  autre  droit,  523. 

"  Executors,  Administrators,  and  Assigns,"  203  and  n. 

Executory  devises. — See  Executory  Interest. 
trust,  182  n. 
interest,  366—394. 

definition  of,  366. 

creation  of,  under  Statute  of  Uses,  366 — 871. 

by  will,  388—391. 
compared  with  contingent  remainder,  346, 366, 

369,  391, 392. 
bar  of,  366  n. 
alienation  of,  392. 

estates  under  statutory  powers,  392 — 394. 
limit  to  creation  of,  395 — 398. 
where  preceded  by  estate  tail,  397. 
executory  limitations  to  take  effect  on  failure 

oi  issue,  397,  398. 
in  copyholds.  482. 

w.K.p.  45 
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Exoneration  of  mortgaged  estate.  539,  540. 
Expectation,  alienation  of,  68  n. 
Express  trusts,  179. 

F. 
Farming  leases,  516,  518. 

Father,  descent  to,  227,  228,  232. 

his  power  to  appoint  a  guardian,  290. 

Fealty,  13  n.,  47,  51,  53,  54,  55,  58,  62,  108,  113,  326,  411,  465. 

Fee,  meaning  of  term,  19,  36. 
tail. — See  Tail. 

Fee  Simple,  Estate  in,  6,  63 — 88. 

creation  of,  38,  39,  111,  146,  181,  182,  202, 

250,  457. 
tenure  of,  subinfeudation  forbidden,  39. 

gives  free  enjoyment,  79. — See 
Free  Tenure. 
alienation  of,  65—79,  80—83. 

for  debts,  80,  81,  261  -281. 
by  will,  73,  74. 
1  descent  of,  84,  86—88,  213—236,  463. 
"  in  fee  simple,"  202,  457. 
joint  tenants  of,  135,  136. 
equitable,  182,  183. 
in  a  rent-charge,  424. 
in  copyholds,  457,  463. 
enlargement  of  long  term  into  fee  simple,  529. 

Females  inherit  together,  223. 

postponed  to  males,  223,  231. 

Feme  covert. — See  Wife. 

Feoffment,  31,  143—148,  210,  432,  573. 

delivery  of  possession  required  for,  143 — 145. 

entry  required  for,  145. 

words  required  for,  145. 

writing  required  for,  153. 

deed  required  for,  154,  210. 

might  create  an  estate  by  wrong,  147,  148. 

to  uses,  165—168. 

effect  of  the  Statute  of  Uses  on,  148,  171. 

none  of  future  estates,  352. 

by  infants  of  gavelkind  lands,  59,  154,  210,  289. 

by  idiots  and  lunatics,  292  n. 

by  corporation,  297  u. 

title  by,  573,  574. 
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Feudal  system,  introduction  of.  13 — 15. 

main  features  of,  13  n. 

change  of  tenure  in,  26 — 28,  53 — 57. 

feudal  system  of  land  holding  upon  the  continent 
of  Europe,  13  n. 

difference  in  England,  13  n. 

regarded  grantee  as  taking  only  a  personal  interest, 
66,  336. 

tenancies  become  hereditary,  19,  37,  66. 

opposed  to  alienation,  66,  358. 
Fieri  facias,  writ  of,  262,  507. 

Fine,  feudal,  68. 

fines  on  leases,  120. 

conveyance  by,  71  n.,  92  n.,  98,  99,  155,  156. 

search  for,  587. 
necessity  of  seisin,  156. 

formerly  used  to  convey  wife's  lands,  61  n.,  803,  304. 
to  release  dower,  315. 
to  convey  reversion,  330. 
to  bar  contingent  remainder,  357. 
attornment  could  be  compelled  on  conveyance  by,  830. 
payable  to  lord  of  copyholds,  448,  457,  475,  477,  479  n. 
bar  of  executory  interest  by,  866  n. 
Fire,  relief  against  forfeiture  for  non-insurance,  501  n. 

power  to  insure  against,  in  mortgages,  546. 
Foreclosure,  542,  543,  549. 

court  may  direct  sale  of  property  instead  of,  543. 
by  proprietor  of  registered  charge,  636. 
Foreshore,  415. 

Forfeiture  for  treason,  48,  55,  98,  108  n.,  167,  465. 
abolished,  55. 
for  alienation  into  mortmain,  75,  76. 
for  waste,  114,  454. 
for  feoffment  by  wrong,  148  and  n. 
on  account  of  outlawry,  294. 
for  conveyance  to  alien,  295. 
for  non-payment  of  rent,  328,  500,  504. 
for  breach  of  covenants,  500—504. 
of  copyholds,  453,  454,  461. 
of  mortgagor's  estate  at  law,  162  n.,  532. 
relief  against,  328,  500—502. 
Form  of  a  conveyance,  597 — 613. 
Frankalmoign,  40,  53,  55,  62,  68,  466. 
Frankmarriage,  67,  108. 

a  conditional  gift,  91. 

45 — 2 
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Fraud,  equitable  relief  against,  162  n. 

concealed,  limitation  in  cases  of,  567,  568. 

Frauds,  Statute  of. — See  stat.  29  Car.  II.  c.  3. 

Free  services,  16,  46—58. 
tenure,  16,  36—62. 

incidents  of,  37,  38,  46—51,  55—58,  63. 
classification  of,  46. 

Frebbench,  483,  484. 

Freehold,  22,  63. — See  Free  Tenure. 

not  devisable  at  common  law,  19,  73. 

copyhold  estates  are  quasi,  452 — 454. 

customary  freeholds,  454 — 456. 

any  estate  of,  is  larger  than  estate  for  term  of  years,  63, 

521. 
conveyance  of. — See  Conveyance. 
recovery  of,  at  common  law,  44,  64  n. 
limits  to  the  recovery  of,  564 — 568. 
alienation  of,  20,  27,  38,  39,  65—77. 
descent  of,  19,  20,  27,  67—69,  73.     And  see  Descent. 
title  on  sale  of,  576. 

Feebholdeb,  16,  36,  43,  64. 

Feeemen,  43,  49,  444,  459  and  n. 

FuTUEE  estates,  345,  346,  352,  357,  366—370,  493,  565. 

Fyed,  14  n. 

G. 

Gavelkind,  27  n.,  58—60,  73,  187,  237,  289,  436. 

curtesy  of  gavelkind  lands.  59  n.,  301. 
dower  of  gavelkind  lands,  59  n.,  816. 
conveyance  of  gavelkind  lands  by  infant,  59,  154,  210. 
289. 

General  residuary  devisee,  244. 

words,  416,  598,  605,  608,  667,  669,  670. 
devise  of  lands,  506. 

Gestation,  period  of  included  in  time  allowed  by  rule  of  perpetuity, 
101  n.,  396. 

Gift,  conditional,  91. — See  Conveyance. 
"to  the  heirs  of  A.,"  348  n. 

Give,  word  used  in  a  feoffment,  145. 

warranty  formerly  implied  by,  573,  595. 

Glanville,  9. 
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Goods. — See  Chattels. 

Grand  serjeanty,  49,  58. 

Geant,  deed  of,  32,  195,  20-3,  209,  325,  597,  611. 
an  innocent  conveyance,  209. 

proper  operative  word  for  a  deed  of  grant,  209,  321. 
incorporeal  hereditaments  lay  in,  32,  201,  321,  410. 
corporeal  hereditaments  now  lie  in,  201,  322. 
of  easements,  608,  667. 
of  copyholds,  472,  473. 
implied  effect  of  the  word,  595. 

Gross,  incorporeal  hereditaments  in,  410,  417 — 4.38,  608. 
seiguory  in,  417. 
common  in,  430. 
advowson  in,  430,  433. 
prescription  for  exercise  of  rights  in,  569 — 572. 

Guardian,  47,  51,  290,  291. 

H. 

Habendum,  598,  600,  001.  Oil,  614,  615,  667,  685. 

Halfblood,  descent  to,  87,  88,  228,  229,  234. 

Heir,  took  land  of  inheritance,  19. 

originally  liable  for  ancestor's  debts,  20. 

term  descending  to,  21. 

anciently  took  entirely  from  grantor,  06. 

alienation  as  against,  67 — 69. 

power  of  ancestor  over  expectations  of  heirs,  absolute,  69. 

is  appointed  by  the  law,  75. 

bound  by  specialty,  81,  273. 

at  law,  84. 

expectancy  of,  68  n. 

apparent,  84. 

presumptive,  84. 

customary,  20,  28,  448,  459,  405,  674. 

in  gavelkind.  59. 

in  borough-English,  00. 

could  not  disclaim,  85. 

is  special  occupant,  130,  131. 

is  a  word  of  limitation,  146,  245,  247,  338,  339,  342. 

"heirs"   required  to  give  a  fee  simple,  110 — 112,   146,    181, 

202,  203  n.,  245—250.  457. 
•'heirs  of  the  body"  required  to  give  a  foe  tail,  8'J,  91,  146, 

181,  202,  245—250. 
equitable  interest  of,  219. 
devise  to,  252. 
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Heir,  remainder  to,  339,  341,  343. 

gift  "  to  the  heirs  of  A.,"  348  n. 
bound  by  warranty,  573. 

Hereditaments,  22. 

real,  2G. 

corporeal,  30—32,  201. 

incorporeal,  30—32,  321,  410,  428,  432. 

personal,  28  n. 

Hbriots,  466—468,  470. 

heriot  service  and  custom,  4G7  n. 

High  Court  of  Justice,  164. 

Highway,  414. 

Homage,  47,  51,  53,  54,  108,  471,  474. 

Honour,  titles  of,  438. 

House,  meaning  of,  33. 
in  boroughs,  43. 

Hull  registry,  206. 

Husband,  right  of,  in  his  wife's  lands  at  common  law,  108,  299 — 

304,  483,  513,  523,  529  n. 
in  equity,  306,  309,  480,  514. 
Married  Women's  Property  Acts.  293,  299,  309—311,  475, 

483,  514  n. 
conveyance  of  wife's  lands,  301—304,  306,  474,  480,  513. 
and  wife  one  person,  299,  304,  312. 
could  not  convey  to  his  wife,  305. 

unless  by  Statute  of  Uses, 
305. 
made  trustee  for  his  wife,  307. 
holding  over,  is  a  trespasser,  302  n. 
appointment  by,  to  his  wife,  377. 

I. 

Idiots. — See  Lunatic. 

Immoveable  property,  11. 

Impeachment  of  waste,  115,  116,  127. 

Implication,  gifts  in  a  will  by,  248,  249. 

Implied  trusts,  180. 

Improvements  of  settled  land,  124 — 127  and  nn.,  419,  422. 
rent-charges  for,  419,  422,  423. 
by  leaseholder,  516—518,  540  n. 
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Incapacity,  75,  288—298. 


Inclosuee,  62,  413. 

Commissioners,  141  n. 

Incoeporeal  hereditaments,  30—32,  196,  201,  321  sq.,  410,  430. 
not  subject  to  tenure,  428. 
writing  necessary  to  transfer,  31,  201. 
title  to,  569—572. 

Incumbrances,  searches  for,  287,  419,  558  u.,  587 — 589. 

protection  against,  by  long  term,  525,  526. 

money  sufficient  to  provide  for,  may  now  be  paid 

into  Court  on  a  sale,  580. 
covenant  that  estate  is  free  from,  592 — 595,  598, 

606,  671. 
prior  to  first  registration,  622. 
under  Land   Transfer   Acts,  622,  627  and  n.,629, 

635,  639,  640. 

Indemnity  on  sale  of  land,  591. 

for  losses  by  errors  in  registration,  651 — 653. 

Indentuee,  152. 

Indoesement  on  deeds,  599,  611. 

Induction,  430. 

Infant,  capacity  of,  59,  75,  289. 

partition  of  infant's  land,  140  n. 

guardianship  of. — See  Wardship. 

management  of  land  during  minority,  289,  290,  516  u. 

tenant  for  life,  291. 

marriage  settlements,  289,  378. 

feoffment  by,  59,  154,  210. 

exercise  of  power  by,  378. 

executory  devisee,  conveyance  by,  392  n. 

admission  to  copyholds,  477. 

Inheritance,  law  of. — See  Descent. 
in  land,  19. 

words  of,  110,  111,  145—147,  457. 
suspense  of  vesting  of,  348. 
trust  of  terms  to  attend  the,  524 — 527. 
owner  of,   subject    to    attendant   term,   had   a   real 
estate,  527. 

Inhibitions  on  registered  land,  030,  632,  040,  040,  047,  049. 

Injunction,  161,  185,  511  n. 

Innocent  conveyance,  209, 
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Inbolment  of  deeds  barring  estate  tail,  98,  99,  102,  185. 
of  conveyance  for  charitable  uses,  76  ii. 
of  bargain  a!id  sale,  198,  210. 
of  memorial  of  annuities,  419  n. 

of  deeds   in  the  Central  Office  of  the  Supremo  Court, 
76  n.,  98,  99,  198  n. 

Insolvency,  272,  273,  589. 

insolvent  estate  of  deceased  debtor  may  be  adminis- 
tered in  bankruptcy,  277,  278. 

Institution,  77  n. 

to  benefice,  430. 

Insurance,  relief  against  forfeiture  for  non-insurance,  501  n. 
by  mortgagee,  546,  614. 

Intention,  rule  as  to  observing,  in  wills,  246. 

Intebesse  termini,  494. 

Interest,  legal  rate  of,  531  n. 

stipulation  to  raise  or  to  diminish,  553. 
recovery  of  arrears  of,  569. 

Intestacy,  21,  213—236. 

registration  in  Yorkshire  of  affidavit  of,  256. 
widow's  charge  on,  226. 

Ireland,  leases  by  tenant  for  life  in,  118  n.,  119. 

Issue,  effect  of  word,  146,  250. 

in  tail,  bar  of,  91—106,  185. 

devise  to,  of  testator,  245. 

devise  in  case  of  death  without,  248. 

executory  limitations  to  take  effect  on  failure  of,  397. 

represent  the  ancestor,  87,  225. 


Joint  account  clause,  554. 

Joint  stock  companies,  296. 

Joint  tenancy,  134 — 139. 

unities  of,  134,  137—139. 

alienation,  138,  139. 

devise,  136. 

descent,  136,  187. 

severance,  138,  139. 

partition,  140—142. 

not  subject  to  feudal  incidents,  166. 

no  curtesy  in,  300. 
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Joint  tenancy,  no  dower  in,  315. 

under  gifts  to  heirs,  348  n. 
of  copyholds,  468. 
tenants,  survivor  pays  duty,  13G  n. 
trustees  made,  136. 
release  by,  138. 
corporations  can  be,  298. 

Jointure,  100,  317. 

equitable,  318. 
rent-charge,  420. 

Judgment  debts,  80,  261—271,  281—285. 

lien  of,  now  abolished,  265. 

satisfaction  of,  265  n. 

what  are  included  in,  265  n.,  266  n. 

in  inferior  courts,  271. 

in  Middlesex  and  Yorkshire,  270. 

in  counties  palatine,  270. 

registration  of,  204 — 269. 

as  to  equitable  estates,  283 — 285. 

as  to  powers,  371,  372. 

as  to  reversions  and  remainders,  408. 

as  to  copyholds,  463. 

as  to  leaseholds,  507,  508. 

against  a  mortgagee,  554,  555. 

search  for,  287,  588. 
Judicature. — See  Supreme  Court  op  Judicature  Acts. 
Judicial  trustee,  193, 194. 

K, 
Kent,  custom  of,  58. 
King  is  Lord  Paramount,  7,  13,  37. 
King's  Court,  institution  and  history,  9  n.,  15,  45,  443,  450. 

Knight's  service,  13,  14,  16,  42  n.,  46. 
abolished,  26.  54,  237. 
incidents  of  tenure,  46 — 49. 

L. 

Land,  meaning  of,  34,  607,  634. 

not  the  object  of  absolute  ownership,  6. 
was  given  for  services,  10. 

property  in,   differs  from  property   in  goods   from   physical 

differences,  11, 

12. 
and  historical 
causes,  12 — 15, 
23  -25. 
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Land,  action  for  recovery  of,  17,  IS,  G4  n.,  328,  449—451,  537,  563  n., 
5G4. 
liability  of,  for  debts. — See  Debts. 

Land  Commissioners  for  England,  141  n. 

registry  oiifice,  267,  272,  419,  51S,  619. 
charges,  124,  125,  419,  588. 
certificate,  626,  634,  6-35,  637. 

Landlord,  is  called  a  landowner  though  tenant  for  life,  3  n. 
payment  of  compensation  by,  616 — 519. 

Lapse,  244. 

Law  and  equity,  distinct  systems,  158. 

now  administered  concurrently,  164. 

Lease,  for  a  number  of  years. — See  Term. 
for  a  year,  196,  199,  451,  667. 
for  life,  112,  325.— See  Life. 
from  year  to  year,  488—490. 
by  estoppel,  495,  540  n.,  596. 
of  settled  land,  117—121  and  un.,  382,  383. 

may  be  supported  as  an  agreement,  121  n., 
382. 

for  building,  &c.,  118  n.,  119,  120. 
of  infant's  land,  140  n.,  291. 
by  tenant  in  tail,  106,  107. 
by  corporation,  296,  297. 
by  husband  of  wife's  lands,  302. 
by  tenant  in  dower,  320. 
by  owner  of  rent-charge,  422. 
by  copyholder,  453,  454  and  n. 
by  mortgagor  and  mortgagee.  540,  546. 
renewable,  514,  516. 

leases  in  writing  to  be  by  deed,  326,  327,  491. 
no  formal  words  required  in  a,  491. 
agreements  for,  491,  492. 

proof  of  title  on,  581. 
stamps  on,  492  n. — And  see  Term. 
under  Settled  Land  Acts,  118,  119. 
covenant  implied  in,  595. 
notice  of,  on  register,  646. 

Lease  and  release,  conveyance  by,  156. 

with  entry,  196. 
under    the    Statute    of    Uses, 
199—201. 
an  innocent  conveyance,  209. 
form  of,  667 — 672. 


INDEX.  715 

Leaseholds,  27,  29,  G4,  485,  487—519. 
mortgage  of,  551,  552. 
registration  of,  625,  G2G. 
And  see  Term. 

Legacies,  charge  of,  253 — 255. 

limitation  of  suits  for,  569. 

Legal  doubts,  154,  155. 

estate,  170,  172,  194.  251,  389,  5-36,  557,  630,  657. 

memory,  570. 

instruments,  formality  of,  600. 

Lessor's  title,  577,  581. 

Liber  sochemannus,  43,  49,  442. 

LiBERUM  tenementum,  16. 

Licence  in  mortmain,  75. 

to  demise  copyholds,  454  n. 

effect  of  licence  for  breach  of  covenants  in  a  lease,  502 — 504. 

Lien  of  judgments  abolished,  265. 
of  vendor,  539  n.,  552,  553,  558. 
by  deposit  of  land  certificate,  639. 

Life,  Estate  for,  110—133. 

tenure  of,  112,  113. 
alienation  of,  116 — 118. 

for  debt,  283. 
forfeiture  of,  113,  148. 
tenant  of,  restrained  from  waste,  113—116. 
entitled  to  emblements,  128. 

and  apportioned  rent,  128,  129. 
and  custody  of  deeds,  583. 
must  concur  to  bar  entail,  101 — 104,  461, 

478. 
in  settled  land,  express  power  of  leasing, 
117,  382,  383. 
statutory  powers,  117 — 127. 
to  whonr  given,  132. 
leasing,  118  n.,  119--121,  383  nn. 
sale  and  exchaiigc,  121 — 123. 
conveyance,  123,  124. 
mortgage,  123  and  n. 
improvement,  124 — 127. 
can  get  costs  of  proceedings,  123  n. 
in  undivided  sliarc,  141. 
infant,  291. 
if  copyhold,  454  n. 
may  register,  630. 


7  If)  INDEX. 

Life,  Estate  for,  determinable,  127,  128,  132. 
joint,  134. 

equitable,  181,  185,  186. 
in  annuities,  419. 
in  a  rent-charge,  423,  424. 
in  copyholds,  449,  457. 

renewable,  449,  457. 

Light,  right  to,  571,  605. 

Limitation  of  estates,  110—112,  145—147,  181,  201—204,  246—250, 
384,  457, 
word  sof,  112, 145—147,  244—250,  334,  337, 341,  .342, 457. 
of  a  vested  remainder  after  a  life  estate,  334. 
remoteness  of,  395 — 406. 
statutes  of,  548,  549,  564—569,  653. 
in  settlements,  615,  616  and  n. 
Lis  pendens,  286,  287. 

search  for,  287,  588. 

Littleton,  49  n. ,  677. 

account  of  copyhold  tenure,  447,  448. 
description  of  mortgage,  532. 
on  curtesy,  677. 
Livery,  heir  suing  out,  48  n. 

of  seisin,  19,  31,  143,  144,  156,  198,  210. 
in  deed,  144. 
in  law,  145. 

corporeal  hereditaments  formerly  lay  in,  32,  201. 
Local  Government  Board,  297. 
Locke  King's  Act,  539. 
Lodgers,  827  n.,  511. 
London,  custom  of,  73. 

Lord,  paramount  and  mesne,  7  and  n,,  16,  38,  39,  42,  47,  57,  76. 
alienation  against,  69 — 73. 
demesne  of,  36,  41,  417,  442,  452. 
And  see  Manors. 

Lunatic,  140  n.,  193,  291,  292,  477,  516  n. 

M. 

Males  preferred  in  descent,  86,  223,  228. 

Maneria,  38  n.,  40—42,  412,  441—443. 

Manges,  40—45,  410,  439,  441.  443. 
lord's  demesne,  41,  442. 
courts  of,  44,  49,  445,  446,  471. 
seignory  passes  with,  411. 
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Maxors,  several  feoffments  not  required  to  pass,  145  n. 

rights  of  lords  of,  to  wastes  by  side  of  commons,  414. 
commutation  of  manorial  rights,  446,  470  and  n. 
registration  of  title  to  lauds  parcel  of.  055  and  n. 

Mansion-house  on  settled  land,  118  n.,  119. 

Marketable  title,  580,  G22  n. 

Marriage,  lord's  right  of,  47,  48,  51,  54,  69,  108,  167. 

of  ward  in  socage,  51. 

articles,  construction  of,  182. 

settlements. — See  Settlements. 

is  valuable  consideration,  211  n.,  58.3. 

revocation  of  will  by,  242. 

rights  arising  on,  299—320. 

Married  woman. — See  Wife. 

Maternal  ancestors,  descent  to,  228.  229,  2.34,  285. 

Memorandum  of  satisfaction  of  mortgage  on  copyholds,  550. 
of  charge  on  lands  in  Yorkshire,  559. 
of  registration  in  Middlesex  and  Yorkshire,  599. 

ilEMORY,  legal,  570. 

Merchetum,  16  n.,  444. 

Merger,  331,  361. 

of  tithes  in  the  land,  437. 
of  rent-charge,  424,  437. 
of  a  long  term,  521 — 524. 

Mesne  lord,  7  and  n.,  16,  38,  42,  57,  76. 

Messuage,  33. 

Middlesex,  registration  of  conveyance,  206,  587,  599. 

of  will,  255,  256. 

of  judgment,  270. 

of  lease,  505. 

of  assignment  of  lease,  506. 

of  underlease,  513. 

of  mortgage,  557,  558,  587. 

of  enfranchisement,  468  n. 

effect  of  Land  Transfer  Act,  208,  209,  656. 
Military  tenures  abolished,  26,  54,  237. 

Mines,  34,  79,  628  n.,  634. 

powers  of  tenant  of  life,  as  to,  114. 
under  settled  land,  119—121,  385,  386. 
royal,  79  n. 

sale  under  powers  reserving,  385. 
right  of  the  lord  of  copyholds  to,  453. 

Mixed  actions,  24,  64  n.,  144,  563  n.,  564  n.,578. 
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Modus  decimandi,  5G8  n. 

Monasteries,  tithes  in  the  hands  of,  433,  436. 

Money  to  be  laid  out  in  land,  183. 

charged  on  land,  limit  to  the  recovery  of,  569. 
MoKTGAGE,  486,  530—562. 

of  settled  land  by  tenant  for  life,  123. 
by  infant,  289. 
nature  of,  530. 
origin  of  word,  531. 
interest  on,  531  n.,  545,  547,  553. 
stamps  on,  535  n.,  536. 
construction  of,  in  law,  532,  534. 
principles  of  equity  as  to,  162  n.,  533,  534. 
present  form  of,  535. 

equity  of  redemption,  162  n.,  533,  534,  548,  555. 
foreclosure  of,  b42,  543. 
repayment  of,  547. 
for  long  term  of  years,  528  n.,  549. 
equitable,  5-36  n.,  547  n.,  552. 
of  copyholds,  549,  551. 
of  leaseholds,  551,  552. 
to  trustees,  553,  554. 
on  joint  account,  554. 

for  payment  of  testator's  debts  and  legacies,  252 — 254. 
for  future  debts  and  advances,  559,  560. 
now  primarily  payable  out  of  mortgaged  lauds,  539. 
transfer  of,  555. 
tacking,  557 — 559. 

registration  in  Middlesex  or  Yorkshire,  557 — 559. 
consolidation,  560 — 562. 
proof  of  title  on,  580,  581. 
covenants  for  title  on,  592 — 594. 
form  of,  613—615. 

of  registered  land,  634,  635—640,  656,  657—659. 
Mortgagee,  estate  of,  535,  537. 

devolution  of  estate  of,  57  n.,  236, 534,  537,  538,  550,  551. 

when  bound  to  see  to  application  for  debts  and  legacies, 
254. 

with  notice,  206,  255,  256,  265,  557. 

bound  by  judgments,  263—271. 

and  lis  pendens,  287. 

costs  of,  534  n.,  547  n. 

in  possession,  537,  543,  546. 

ejectment  of  mortgagor  by,  537. 

foreclosure  by,  542,  549. 

power  of  sale,  544 — 546. 

power  to  appoint  receiver,  insure  and  cut  timber,  546. 
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MoETGAGEE,  in  possession,  Statute  of  Limitations  in  favour  of,  548. 
remedies  of,  542 — 546. 

rights  barred  by  Statute  of  Limitations,  548. 
judgment  against,  554,  555. 
may  be  compelled  to  transfer,  555. 
deeds  in  possession  of,  584. 
limited  covenant  on  conveyance  as,  594. 

Mortgagor,  estate  of,  534,  538 — 540. 

devolution  of  estate  of,  539. 

lease  by,  540,  541. 

may  sue  in  his  own  name,  542. 

must  give  notice  of  intention  to  repay  mortgage  money, 

547. 
limitation  of  his  right  to  redeem,  548. 
inspection  of  deeds  in  possession  of  mortgagee,  584. 
covenants  for  title  by,  592,  594. 

Mortmain,  53,  75,  76,  165,  296. 

exemptions  from  INIortmaiu  Act,  77  n. 

MoRTUUM  Vadium,  531. 

Mother,  descent  to,  228,  234. 
guardianship  of,  290. 

Moveables,  11,  25. 

Municipal  corporations,  297. 

N. 
Name  and  arms,  directions  to  assume,  3G9. 
Natural  life,  113. 
Naturalization,  294  n. 

Act  of  1870,  294  n.,  295. 

Norman  conquest,  form  of  wealth  after,  9,  10, 

holding  of  land  after,  12 — 15,  37. 

Notice  of  a  trust,  168,  179,  642. 

of  a  covenant,  185,  427,  511  n. 

of  unregistered  assurance,  206,  558. 

will,  255—257. 
of  an  incumbrance,  419,  526,  557. 

from  searching  the  register,  558  n. 
of  breach  of  covenant,  501. 
by  tenant  for  life,  119—121. 
to  quit,  488,  489. 

for  repayment  of  mortgage  debt,  545,  547. 
of  deposit  of  land  ccrtificale,  639. 
of  incumbrances  on  registered  land,  Gi6,  647. 
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Novel  disseisin,  assize  of,  45  n. 
Nuisance,  79. 


Occupant,  general  and  special,  130,  4G2. 
of  a  rent-charge,  423. 

Offices,  not  alienable,  83,  438. 

Official  searches  of  registers,  &c. ,  287  n.,  587  n.,  589  n. 

Operative  words,  598,  601,  611,  614,  615,  667,  669. 

Order  for  sale  by  Chancery  Division,  268,  269,  543,  547. 
for  administration  in  bankruptcy,  277,  278. 
for  foreclosure,  543. 
for  vesting. — See  Vesting. 

Ordinary,  21  and  n. 

Outlawry,  48,  113,  294. 

Ownership,  nature  and  incidents  of,  2,  3. 
of  land,  not  absolute,  6. 
includes  the  right  of  alienation,  2,  81. 

P. 

Palatine  counties,  jurisdiction  to  appoint  trustees,  193  n. 
inrolment  of  deeds  in,  210  n. 
judgments  in,  269,  27O. 

Paramount,  the  Sovereign  is  Lord,  7,  IB,  37,  56. 

Parcels,  416,  598,  601,  614,  615,  667,  669. 

Parol,  leases  by,  487,  490. 

Particular  estate,  323,  332,  851,  353,  359. 

Parties  to  a  deed,  152. 

to  a  conveyance  on  sale,  601. 

Partition,  140—142.  224,  225. 

of  settled  land,  123,  386. 
of  copyholds,  468. 
implied  efiect  of  word,  595. 

Partition  Act.— See  stat.  31  &  32  Vict.  c.  40,  amended  by  stat. 
39  &  40  Vict.  c.  17. 

Pastoral  holdings,  490  u. 
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Pasture,  common  of,  412. 

Paternal  ancestors,  descent  to,  227,  229. 

Patron  of  a  living,  430. 

Pensions  and  salaries  not  alienable,  83. 

Per  mie  et  per  tout,  138. 

Perpetuity,  101.  395—397,  400,  421  n. 

Person,  in  law  natural  and  artificial,  288. 

Personal  property,  29,  32,  235,  434,  485,  48G.— See  Chattels- - 
Term — Mortgage  . 
actions,  23,  24,  25. 
things,  23,  25. 
hereditaments,  28  n. 

Personalty,  25. 

Petitions  in  Chancery,  159,  189  n. 

Petty  Serjeanty,  52,  58. 

Pin  money,  100,  420. 

Piscary,  common  of,  412. 

Place  of  worship,  site  for,  77  n. 

Pond,  description  of,  34. 

Portions,  terms  of  years  for  securing,  521. 

Possessio  fratris,  old  doctrine  of,  674,  680. 

Possession,  2,  5. 

advantage  of,  147,  563. 

under  conveyance,  31,  143,  144,  156,  157,  222. 

imder  lease,  195,  199,  494. 

under  grant  of  copyhold,  452. 

action  to  recover,  2,  17,  18,  45  and  n.,  64  and  n.,  328, 

449—451,  537,  542,  548,  563  n.,  564. 
mortgagee's  right  to  recover  possession,  537  and  n.,  543. 
mortgagee  in,  537,  543,  546. 
of  title  deeds,  581—584. 
required  for  action  of  trespass,  172  n. 

Possessory  title,  624,  625. 

Possibility  of  issue  extinct,  tenant  in  tail  after,  104,  107. 
of  an  estate,  68  n.,  3.57,  358  n. 
common  and  double,  355,  356,  401. 
assignable  in  equity,  68  n.,  358. 
of  seisin,  370. 
\V.i:.l'.  46 
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Posthumous  children,  353. 

PowEB,  nature  of,  117,  212,  371,  377,  378. 
special,  381—385,  40G. 

statutory,  118, 123,  385,  892—394,  540,  544—546,  551,  552. 
in    settlements,    of  leasing,   sale,  and   exchange,   117,   118, 

381—385. 
(statutory),  118—127,  383, 
385,  454  n. 
in   mortgages,   of  leasing,  540 — 542,  546,  551. 
of  sale,  544—546,  551,  636. 
to  appoint  receiver,    insure  and  cut   timber, 
546. 
general,  of  appointment,  212,  242  n.,  304  n.,  372,  379. 
liable  to  debts  of  appointor,  371,  372. 
compliance  with  formalities  of,  374 — 376. 
attestation  of  deed  executing,  374,  375. 
equitable  relief  on  defective  execution  of,  376,  382. 
exercise  of,  by  general  devise,  378,  379. 
by  will,  242  n.,  374,  376. 
in  favour  of  a  wife  or  husband,  377,  378. 
by  married  woman,  304  n.,  378. 
by  infant,  378. 
extinguishment  of,  379,  386. 
suspension  of,  379. 
duty  on  succession  under,  407. 
release  and  disclaimer  of,  386,  387. 
Precipe,  tenant  to  the,  97. 
Pbemises,  meaning  of,  34,  35. 
Prescription,  415,  570 — 572. 

Presentation,  430,  568. 

next,  433,  434. 

sale  forbidden,  434. 
Presentment,  of  .surrender  of  copyholds,  473. 

of  will  of  copyholds,  476. 
Primer  Seisin,  48  n. 
Primogeniture,  100,  223,  224. 

Priority  of  mortgages,  556,  557. 

of  application  for  registration,  625. 

of  registered  charges,  637. 

notice,  645. 
Privity  between  lessor  and  assignee  of  term,  499. 

none  between  lessor  and  underlessee,  511. 

Probate  of  will,  216,  240. 
Proclamations  of  fine,  99. 
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Production  of  documents,  575,  584. 

acknowledgment  of  right  to,  584 — 587. 
Professed  persons,  113. 
Professional  remmieration,  602 — 605. 
Profit  a  prendre,  571,  572. 
Property,  definition  of,  1 — G. 

classification  of,  as  corporeal  or  incorporeal,  4,  5. 

real  and  personal,  1,  8 — 12. 

moveable  and  immoveable,  11,  12,  22. 

in  lands  and  goods  distinguished,  6,  15. 

in  equity,  181. 

Protector  of  settlement,  102,  103,  461,  478. 
Pur  autre  vie,  estate,  129 — 132. 

liable  to  debts,  283. 

in  a  rent-charge,  424. 

in  copyholds,  462. 

Purchase,  meaning,  68,  221,  288. 

when  heir  takes  by,  68,  252. 
deed,  specimen  of  a,  597,  611. 
deed,  stamps  on,  599  n. 
money,  application  of,  545,  590. 

payment  to  solicitor,  590. 

Purchaser,  descent  traced  from  last,  221,  222,  225,  673 — 676. 
voluntary  conveyances  void  as  against,  77. 
takes  an  equitable  estate,  182. 
with  notice  of  unregistered  assurance,  206. 

will,  255—257. 

annuity,  419. 
judgments  binding  on,  263 — 271,  285. 
lis  pendens  binding  on,  286. 

without   notice,  protection  of,  168,  179,  185,  206,  255, 
256,  260,  265,  267,  279,  285,  463,  508,  556,  567,  644. 
protected  by  trust  of  long  term,  524 — 528. 
must  see  to  application  for  debts  and  legacies,  254. 
from  Crown  debtor,  278 — 280. 
from  mortgagee,  545. 

relief  against  mistaken  payment  by,  384,  385. 
what  expenses  to  be  borne  by,  575. 
rights  of,  under  an  open  contract,  574 — 595. 

Q. 

QuALiB'iKD  title,  624. 

Quasi  entail,  132. 

Quia  EiupturoN,  Statute  of. — Sec  slat.  18  Kdw.  I.  c.  1. 

4() — 2 
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Quiet  enjoyment,  covenant  for,  592,  59G,  598,  606,  671. 

Quit  rent,  55  and  n.,  58,  470. 
extinction  of,  470. 

R. 

Rack-rent,  106  and  n.,  128. 
Railway  shares,  personal  property,  30. 

Real  actions,  23,  24,  25,  64  and  u.,  144,  418,  568  n.,  564  n.,  578. 
things,  25. 
property,  8,  28,  451. 

Act  to  amend  the  law  of. — See  stat.  8  &  9  Vict.  c.  106. 
hereditaments,  26. 

Realty,  25,  26. 

Receipt  of  trustees  now  discharges,  591. 

for  purchase-money,  form  of,  598,  611,  669. 
for  mortgage-money,  indorsed,  547  n. 

Receiver,  284. 

power  to  appoint  in  a  mortgage,  546. 
of  tithe  rent-charge,  437. 

Recitals  in  deeds,  597,  601,  613  n.,  668,  669. 

Recognizances,  266  u.,  267  n.,  283. 

Reconveyance,  536  n.,  547. 

Record,  dehts  of,  278  n. 

Recovery,  61  n.,  94—98,  102,  104,  105,  155. 
customary,  461. 
search  for,  587. 

Recreation  ground,  site  for,  77  n. 

Rectification  of  land  register,  651 — 653. 

Rectories,  advowsons  of,  431 — 433. 

Reddendum,  668. 

Redemption,  equity  of,  162  n.,  533,  535,  538,  542,  548,  550,  555,  560. 
action  for,  532  n.,  548. 

Re-entry,  condition  of,  327—330,  497  n.,  500—504,  512. 

Register  of  judgments,  264 — 268. 

of  writs  of  execution,  265—271,  508,  588. 

of  lis  pendens,  287,  588. 

vacation  of,  267  n..  287  n. 

in  palatine  counties,  270. 

Middlesex  and  Yorkshire. — See  Middlesex,  Yorkshire. 

Bedford  Level,  207. 
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Register  of  assignments  to  creditors,  272,  589. 
of  annuities,  419,  588. 
of  rent-charges,  419,  519  n. 

Registered  land,  619 — 659. 

what  interests  may  be  registered,  620. 

persons  entitled  to  apply  for  registration,  620,  621. 

advertisements,  622,  626. 

objections  to  registration,  622. 

powers   and   duties   of    registrar,   622 — 626,  641, 

642,  644,  648,  649,  650. 
with  absolute  title,  621,  622,  625,  626—628,  629 

632,  633. 
with  qualified  title,  624,  626,  628,  629,  633,  643. 
with  possessory  title,  624,  625,  628,  629,  633,  648. 
incumbrances  prior  to  first  registration,  622,  639. 
marking  documents,  623,  624. 
leaseholds,  620.  625,  626,  628.  629,  631. 
land  certificate,  626,  636,  637,  639,  613,  644. 

deposit  of,  639. 
effect  of  registration,  026—629,  630,  631. 
settled  land,  630,  640,  641. 
by  owner  in  equity,  630,  631. 
registered  dispositions  of,  631,  632. 
registered  charge,  631,  635 — 639. 
certificate  of  charge,  636. 
sub-charge,  638. 

effect  of  unregistered  transfer,  639. 
certificate  of  incumbrance,  639. 
trustee  in  bankruptcy,  641. 
unregistered   dispositions  of,  627,   632,  641,    657, 

665. 
trusts  not  registered,  642. 

transfers  and  charges  before  registration,  642,  656. 
title  on  sale  of  registered  land,  642 — 644. 
death  of  registered  proprietor,  640,  641. 
time  from  which  instruments  take  effect,  644,  645. 
priority  notice,  645. 
conditions  annexed  to,  045,  646. 
notices,  632,  646,  647,  652. 

cautions   against    registered   dealings   with,  632 
639,  646,  647—649,  652. 
against  registration,  648,  649. 
inhibitions,  630.  632,  fi41,  648,  649,  652. 
restrictions,  630,  632,  641,  646,  049,  650,  652. 

on  registration  of  joint  owners,  650. 
rectification  of  register,  651 — 658,  658. 
fraudulent  dispositions,  651. 
indemnity,  651 — 058. 
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REGiSTiCRED  land,  title  by  adverse  possession,  G53. 
divisions  of  register,  654. 
index  maps,  G55. 
list  of  pending  applications,  655. 
inspection  of  register,  655. 
plans  and  descriptions,  655. 
compulsory  registration.  207—209,  494,  506,  513, 

655. 
removal  from  register,  656. 
mortgage  of,  657 — 659. 

Registration  of  deeds,  582 — 583. 

compulsory,  207—209,  494,  506,  655. 

of  affidavit  of  intestacy,  256,  257. 

of  conveyance  of  advowson,  435. 

of  leases,  494. 

of  assignments  of  leases,  506. 

of  underleases,  513. 

of  title.— Sec  Registered  Land. 

Regrant  of  copyholds  after  forfeiture,  461. 

Release,  proper  assurance  between  joint  tenants,  138. 

conveyance  by,  138,  156,  196,  200,  201,  211,  331. 

form  of,  668, 
of  powers,  124,  386,  387. 
of  dower,  315. 
of  possibility,  357. 

from  rent-charge  of  part  of  hereditaments  not  an  extin- 
guishment, 426. 

Relief,  47,  51,  53,  55,  58,  166,  341,  466. 

against  forfeiture,  328,  500,  502,  512,  513,  659. 

of  underlease,  512,  513. 
Remainder,  definition  of.  92,  324,  335. 

bar  of,  after  an  estate  tail,  92,  96,  102,  103,  105,  335, 

366  n.,  397,  402  n.,  404. 
after  estate  for  life,  334,  335. 
in  estate  pur  autre  vie,  132. 
of  estate  tail,  341,  366  n.,  397. 
tenure  of,  332,  333. 
limitation  of  estates  in,  332 — 343. 
vested,  335. 

devolution  of,  on  death,  344. 
contingent. — See  Contingent  Remainder. 
creditor's  rights  against,  408,  409. 
of  copyholds,  480,  481. 
limit  to  the  recovery  of,  565. 

Remoteness  of  limitation,  395 — 409. 
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Remoteness  of  rule  against  perpetuities,  395 — 397. 
restriction  on  accumulation,  398,  399. 

on  gift  over  on  failure  of  issue,  397,  398. 
in  the  case  of  contingent  remainders,  399 — 406. 
in  the  case  of  special  powers,  406. 

Remuneration,  professional,  602 — 605. 

Renewable  life  estates,  449,  457. 
leases,  514 — 516. 

Rent  service,  52,  55,  112,  326,  327,  330,  331,  333,  411,  425,  429,  497, 
510. 
rack,  106  n.,  128. 
quit,  55  and  n.,  58. 
on  grant  in  fee,  52,  55,  470. 
in  tail,  107,  326. 
for  life,  112,  326. 
for  years,  325—333,  497-505. 
on  mining  lease,  120. 
apportionment  of,  128,  129,  426,  504,  505. 
remedies  for  recovery  of,  327—330,  498  n.,  500,  507. 
attached  to  the  reversion,  330—332,  504. 
seek,  417,  418,  421,  432,  510,  568. 
of  copyhold,  465  and  n.,  470. 
wrongful  receipt  of,  566. 
limitations  of  actions  and  suits  for,  568,  569. 
Rent  charge,  417,  418—429,  510,  568. 

creation  under  the  Statute  of  Uses,  420,  421. 
estates  in,  423—426,  429. 
apportionment  of,  426. 
cesser  and  escheat  of,  426,  429. 
remedies  for  recovery  of,  418,  421,  422,  425. 
limitation  of,  420,  421,  424,  425. 
issuing  out  of  leaseholds,  510  n. 
under  Agricultural  Holdings  Act,  518. 
under  Improvement  of  Land  Acts,  125,  419.  422,  423. 
search  for,  589. 
tithe,  437. 
Renunciations  of  probate,  216,  218. 
Representation,  87,  225. 
Repugnancy,  82. 
Residuary  devise,  244,  379. 
Resignation,  agreement  for,  431. 
Restraint  on  anticipation,  83,  307—309,  312,  313. 

Restrictions  on  dispositions  of  registered  land,  630,  032,  641,  646, 
649,  650,  052. 
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Restrictive  covenants,  185,  427. 

Resulting  trust,  180. 

use,  172,  349. 

Retirement  of  trustees,  191, 

Reversion,  .323—332. 

definition  of,  323. 

after  a  conditional  estate,  91. 

after  an  estate  tail,  bar  of,  92,  96,  100,  103. 

no  curtesy  of,  300. 

after  estate  for  life,  30,  325—332. 

after  a  lease  for  years,  30,  196,  324—332. 

on  an  underlease,  331,  511. 

on  mortgaged  leaseholds,  551. 

creditors'  rights  against,  408. 

rights  and  liabilities  of  assignee  of  499. 

conveyance  of,  196,  324,  325,  330. 

severance  of,  504. 

limit  to  recovery  of,  565. 

title  to,  577,  581. 

sale  of,  583,  584. 
Revocation  of  wills,  242. 

Right,  writ  of,  94. 

to  convey. — See  Covenant   for   Title. 

River,  soil  of,  414,  415. 

Road,  soil  of,  414. 

waste  beside,  414. 

RoMAJ?  equity,  indirect  influence  of,  162  n.,  163. 

Rules,  technical,  in  construing  a  will.  111,  246 — 251 

S. 

Sale,  power  of,  in  mortgages,  544—546,  552,  553. 

of  settled  lands,  117,  118,  121—124,  383—386 
of  infant's  land,  140  n.,  291. 
what  is,  208  n. 
of  goods  distrained.  327. 
of  leaseholds.  497. 
by  tenant  in  tail,  107. 
by  tenant  by  curtesy,  301. 
,  by  judgment  creditor,  268,  269. 

by  the  Court  instead  of  partition.  142. 
foreclosure,  543. 
redemption,  547. 
for  payment  of  testator's  debts,  252 — 255. 
rights  of  vendors  and  purchasers,  182,  574 — 596. 
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Sale,  contract  for,  186,  570. 
of  reversion,  583,  584. 
by  proprietor  of  registered  charge,  636. 

Sanctuary,  48  n. 

Satisfaction  of  judgments,  265  n. 

Satisfied  terms,  525 — 528. 

Scholastic  logic,  355. 

Schools,  sites  for,  77  n. 

Scintilla  Juris,  370. 

ScuTAGE,  46  and  n.,  52  n.,  53. 

Sealed  writings,  32  n.,  149,  151,  599. 

Seaeches  for  incumbrances,  &c.,  287,  587 — 589. 
official,  287  n.,  587  nn.,  589  n. 

Sea-shore,  415. 

Seignory,  57,  410,  431,  510. 
in  gross.  417,  432. 

Seisin,  31,  36,  138,  144,  156,  324,  .351,  367,  563,  677  .sq. 
necessary  for  fine,  156. 
transfer  of,  required  to  be  notorious,  351. 
under  the  Statute  of  Uses,  171,  197,  367—369. 
seisina  facit  stipitem,  222,  678. 
not  in  lessee,  195,  324. 
by  marriage,  300. 

actual  seisin  required  for  curtesy,  300,  677 — 683. 
legal  seisin  required  for  dower,  315,  319,  682. 
of  copyhold  lands  is  in  the  lord,  452. 
of  a  rent,  418. 
of  mortgagee,  536. 

Seizure  qiiousq^iic  of  copyholds,  476,  477,  482. 

Separate  estate  in  equity,  wife's,  306 — 309,  478,  514. 

property  under  IMarried  Women's  Property  Acts,   309, 
311,  475,  483,  514. 

Sequestration  of  profits  of  benefice,  83  n. 

for  contempt  of  Court,  26  n.,  160  and  n. 

Serjeanty,  grand,  tenure  of,  49,  58. 
petty,  tenure  of,  52,  58. 

Servi,  41,  443  n. 

Service,  lord  seised  in,  38  n. 

Services,  feudal,  10,  13,  14,  16,  42,  46—53,  50  n.,  107,  112,  443. 
a  charge  on  the  land,  69. 
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Services  indivisible,  70. 
heriot,  467  n. 

Seuvient  tenement,  570. 

Settled  land,  leases,  sale,  exchange  and  improvement  of,  116 — 127, 
383—386,  454  n.,  469,  518,  519. 
registration  of  title  to,  630. 

Settled  Land  Acts.— See  stats.  45  &  46  Vict.  c.  38 ;  47  &  48  Vict, 
c.  18  ;  50  &  51  Vict.  c.  30  :  52  &  53  Vict.  c.  36 ;  and 
53  &  54  Vict.  c.  69. 

Settlement,  marriage,  67,  100,  113,  165,   166,  307,  310,  317,  368, 
521, 594. 
form  of,  615—617. 
by  infants  on  marriage,  289,  378. 
mider  the  Statute  of  Uses,  176,  368,  468. 
voluntary  and  for  value,  78. 
fraudulent,  82,  281. 
of  renewable  leaseholds,  515. 
of  copyholds,  478. 

powers  given  by,  117,  118,  383—386,  406,  468. 
protector  of,  102,  103,  461,  478. 
execution  of,  in  equity,  182. 
conveyance  of  legal  estate  in,  by  tenant  for  life,  123, 

124,  186,  393. 
equity  to  a,  306  and  n.,  514. 
duty  on  succession  under,  257 — 260,  407,  408. 
covenant  for  title  in,  594. 

Settlement  estate  duty,  259. 

Severalty,  140,  225. 

Seveeance  of  joint  tenancy,  138  and  n. 
of  reversion,  504,  505. 

Shakes  and  stocks,  29. 

Shelley's  case,  rule  in,  336—343,  381. 

Sheriff,  17,  24  and  n. 

Shifting  use,  367 — 371. 

of  copyholds,  482. 

Signing  of  deeds,  150,  154,  374,  599. 
of  wills,  238,  239. 

Simony,  433. 

Socage  tenure,  27  n.,  44,  49—52,  61,  86,  466. 
derivation  of  word,  50. 
villanum  socagium,  61  n.,  444,  445. 
guardianship  in,  51,  290. 
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Socage,  incidents  of,  51,  55. 

became  the  usual  free  tenure,  54,  5C. 
devise  of  lands  held  in,  74,  237. 
descent  of,  86. 

SOCHEMANNUS,  LiBER,  43,  49,  442. 

Soil  of  river,  414,  415. 
of  road,  414. 
of  waste,  412. 

Solicitor  mortgagee,  534  n. 

remuneration,  602  n.,  603  n.,  604  n. 
payment  of  purchase-money  to,  590. 

Sons,  descent  to,  86,  87,  223. 

Special  contract,  18  n.,  81. 

Special  powers,  381—386,  400. 

Special  tail. — See  Tail. 

Special  Trusts,  173,  174  n. 

Specialty,  heir  bound  by,  273 — 276. 

Specific  performance  of  contract  of  sale  of  land,  162  n.,  580 

Springing  use,  367—371. 

Stamps  on  deeds,  163  n. 

on  agreements,  187  n. 

on  declarations  of  trust,  187  n. 

on  appointment  of  new  trustees,  191  n. 

on  vesting  trust  property,  192  n.,  193  n. 

on  conveyances  in  consideration  of  annuities,  425  n. 

on  presentation  to  ecclesiastical  benefice,  430  n. 

on  surrender  of  copyholds,  473  n. 

on  covenant  to  surrender  copyholds,  593  n. 

on  leases,  492  n. 

on  agreements  for  leases,  492  n. 

on  assignment  of  leases,  505  n. 

on  mortgages,  transfer  of  mortgage,  and  securities  for  the 

payment  of  money,  535  n.,  536  n. 
on  acknowledgment  for  production  of  title  deeds,  585  n. 
on  purchase  deeds,  596  n. 
on  instruments  relating  to  registered  land,  682. 

Statutes  merchant  and  staple,  266  n. 

Steward  of  manor,  472,  475,  476. 

Stock  of  descent,  221—223.  226,  229,  230,  673-676. 

Stocks  and  shares,  29. 
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Stops,  none  in  deeds,  GOl. 

Sub-charge,  638. 

Subinfeudation,  38,  39,  6G.  91,  107,  144. 

Succession  duty,  186  n.,  236,  257,  258,  260,  400,  407,  580,  644. 

SUFPEKANCE,  tenant  by,  488,  537. 

Suit  of  Court,  48,  51,  55,  465. 

Summons,  proceedings  by,  189  n.,  208  n.,  542  n.,  547  n. 

Support,  right  of,  34. 

Supreme  Court  of  Judicature  Acts. — See  stats.  36  &  37  Vict.  c.  66  ; 
38  &  39  Vict.  c.  77  ;  44  &  45  Vict.  c.  68 ;  and  47  &  48 
Vict.  0.  61. ..164. 

Surrender  of  life  interest,  156,  212,  .861. 

of  copyholds,  449,  461,  473—480,  592,  685. 
on  mortgage,  550. 
of  married  woman,  474,  480. 
nature  of  surrenderee's  right,  474 — 476,  550. 
of  a  term  of  years,  332,  522. 

effect  on  underlease,  518. 
in  law,  515. 

Survivors  of  joint  tenants  entitled  to  the  whole,  136. 

of  copyhold  joint  tenants  do  not  require  fresh  admit- 
tance, 468. 


Table  of  descent,  explanation  of,  230—235. 

Tacking,  557—559,  562. 

Tail,  Estate,  63,  89—109. 

derivation  of  word,  93. 

creation  of,  90,  91,  181,  202,  246,  247,  341,  842,  458— 

461. 
general  and  special,  89,  104. 
male  and  female,  89. 
tenure  of,  107,  108. — See  Free  Tenure. 

was  a  conditional  gift,  91. 
alienation   of   and  barring  the  entail,  90 — 106,  184, 
461,  463,  479. 
where  concurrence  of  tenant  for  life 

necessary,  101—103,  461,  478. 
where  it  cannot  be  barred,  104,  105. 
for  debt,  281,  282,  464. 
descent  of,  89,  108,  109,  220—226.  675. 
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Tail,  Estate,  tenant  of,  90,  107. 

powers  of  leasing,  sale  and  exchange,  106, 

107. 
feoffment  by,  147. 
after  possibility  of  issue  extinct,  104,  107. 
ex  provisione  viri,  105. 
granted  for  public  services,  104,  107. 
quasi  entail,  132. 
joint  tenants  in,  134.  135. 
tenants  in  common  in,  135. 
equitable,  181—183. 

"in  tail,"  "in  tail  male,"  "in  tail  female,"  202. 
inrolment  of  disentailing  deeds,  98,  184,  480. 
no  lapse  of,  245. 

constructive  estate  in  a  will,  246.  247. 
in  copyholds.  458—462,  464. 
equitable,  479. 
Taltarum's  case,  94. 

Taxation  of  costs,  602  n. 
Tenant  for  a  term  of  years,   "] 

for  life, 

in  fee,  tail,  >       g^^  r^^^^^^  ^^_ 

copyhold, 

in  villenage, 

by  curtesy,  J 

to  the  2)rcBcii)e,  97. 

at  rack  rent,  128. 

pur  autre  vie,  129—  132. 

in  capitc,  87,  39  n.,  46. 

joint,  134—142,  468. 

in  common,  139—142,  468. 

in  severalty,  140. 

by  elegit,  268. 

in  dower,  leases  by,  320. 

at  will,  452,  487,  488. 

by  sufferance,  488. 

from  year  to  year,  488 — 490. 

of  agricultural  holding,  517  u. 

Tenements,  16,  22,  33. 

dominant  and  servient,  570. 

Tenure  defined,  12. 

introduction  of  principle  of  feudal,  10,  12 — 1"),  37. 

classificatioii  of,  45 — 55. 

in  particular  places,  58 — 61. 

of  an  estate  in  fee,  tail,  life.— See  Fee,  Tail,  Life. 

free,  16,  36—62. 

in  villenage,  16,  17,  19.  20,  41,  42,  439-448,,459. 

in  burgage,  27  n.,  43,  45,  52,  60,  73. 
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Tknuee,  socage. — See  Socage. 

by  knight's  service. — See  Knight's  Service. 

by  serjeanty,  49,  52,  58. 

in  frankalmoign,  4G,  5-3,  55,  62,  68. 

of  ancient  demesne,  60,  61. 

none  of  purely  incorporeal  hereditaments,  427. 

copyhold. — See  Copyhold. 

customary  freehold,  454 — 456. 

Tekm  of  Yeaes,  Estate  for  a,  485 — 529. 
position  of  tenant,  16,  17,  18. 
right  to  recover  possession,  18,  64  n.,  495.  496. 
nature  and  kinds,  487. 
creation  of,  490 — 495. 

when  to  be  in  writing,  153,  490. 
by  deed,  491. 

perfected  by  entry,  195,  196,  199,  494. 
under  powers  in  a  settlement,  382,  383  nn. 
by  estoppel,  495. 
is  personalty  and  devolves  among  chattels,  20,  21,  29,  506. 
is  less  than  freehold,  64,  512. 
trust  of,  not  subject  to  Statute  of  Uses,  174. 
tenure  of,  325. 
forfeiture  of,  on  feoffment,  148  n. 

on  non-payment  of  rent,  327,  500. 
on  breach  of  other  covenants,  500 — 504. 
alienation  of,  496,  505,  506,  507. 
for  debt,  507,  508. 
by  will,  506,  507. 
merger  of,  331,  521. 
mortgage  of,  551,  552. 
rent,  326—331,  497—502. 
covenants,  497 — 505,  512  n. 
proviso  for  re-entry,  327—330,  497  n.,  500—505. 
tenant  of,  position  in  early  law,  17,  18,  64,  195,  497  n. 
can  recover  possession,  18,  64,  495,  496. 
has  not  seisin,  324. 
attornment  bj-,  330. 
determinable  on  life,  132,  495. 
i-enewable,  514 — 516. 
agricultural,  516 — 519. 

husband's  rights  to  his  wife's,  513,  514,  529  n. 
wife's  separate  estate  in,  514. 

equity  to  a  settlement,  514. 
long  terms  for  securing  money,  519 — 528. 
attendant  on  the  inheritance,  524 — 528. 
by  way  of  mortgage,  528  n.,  549. 
enlargement  of  long  term  into  fee  simple,  529. 
title  on  sale  of,  576. 
on  contract  for.  581. 
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Testatum,  597,  GOO,  613—615,  667,  669. 

Thellusson,  Mr.,  will  of,  398. 

Things  real  and  personal,  23 — 25. 

corporeal  and  incorporeal,  4 — 6. 

Timber,  107,  114—116. 

on  copyhold  lands,  453  and  n. 
on  mortgaged  lands,  546. 

Time,  unity  of,  in  joint  tenancy,  134,  137. 

within  which  an  executory  interest  must  arise,  395 — 398. 
accumulation  is  allowed,  398,  399. 
contingent  remainder  is  allowed,  399 — 405. 
limited  by  Statutes  of  Limitation,  548,  549,  564 — 569. 

Tithes,  435—438, 568,  577. 

Title,  563—596. 

founded  on  possession,  563. 

under  Statutes  of  Limitation,  564 — 569. 

by  prescription,  569 — 572. 

under  ancient  feoffment,  572 — 574. 

on  modern  sale,  proof  of,  574 — 580. 

length  of,  576—579. 

root  of,  577. 

subject  to  incumbrances,  578. 
on  mortgage,  580,  581. 

on  contract  to  grant  or  assign  a  term,  580. 
searches,  587 — 589. 

covenants  for,  591—595,  598,  600,  607,  610,  611,  643. 
Act  for  obtaining  a  declaration  of,  619  n. 
on  sale  of  registered  land,  643,  644. 

Title  deeds,  destruction,  &c.,  of,  152  and  n. 
mortgage  by  deposit  of,  552. 
importance  of  possession  of,  r)82. 
who  entitled  to  custody  of,  581 — 586. 
right  to  production  and  copies  of,  584 — 587. 
statutory  acknowledgment,  584,  586. 

undertaking,  586. 
pass  with  the  land,  601  n. 
old  clause  of  grant  of,  670. 

Titles  of  honour  are  real  property,  438. 

Tortious  operation  of  a  feoffment,  147,  148. 

Tradeus,  debts  of  deceased,  275. 

Transfer  of  land  required  to  be  notorious.  198. — Sec  Conveyance. 
of  registered  land,  632,  635. 
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TiiANSFEK  of  mortgage,  555. 

of  registered  charge,  G37. 

Treason,  forfeiture  for,  49,  55,  93,  108  n.,  188. 
abolition  of  forfeiture,  55. 

Trespass,  172  n. — And  see  Possession. 

Tribal  Community,  440. 

Trustees,  equitable  jurisdiction  over,  162  n.,  177. 
vendors  arc,  183. 

under  Settled  Land  Acts,  119,  121—128,  291. 
to  preserve  contingent  remainders,  363. 
of  settlement,  383—385. 
married  women,  313,  314,  474. 
in  bankruptcy,  271,  278,  281,  306  n.,  372,  427,  428,  464, 

508,  641. 
landlords,  518,  519. 
made  joint  tenants,  136,  166, 188. 
descent  of  estate  of  trustee,  137,  188,  189,  236,  256,  479. 
failure  of  heirs  of,  57  n.,  189. 
bankruptcy  of,  285. 

vesting  of  trust  estate  in  new  trustees,  191 — 193,  394. 
ax^pointment  of  new,  189  and  n.,  190, 191. 
retirement  of,  191. 
judicial,  193. 
where  they  may  sell  or  mortgage  to  pay  testator's  debts 

or  legacies,  253,  254. 
estates  of,  under  wills,  251. 
of  copyholds,  tenants  to  the  lord,  478. 
mortgages  to,  653,  554. 
payment  to,  590  and  n. 
covenants  by,  on  a  sale,  592. 
may  be  registered  as  proprietors  of   settled  land,  621, 

630. 

Trusts',  173—194. 

old  forms  of,  165. 

modern,  173—179,  601. 

special,  174, 178. 

implied  and  resulting,  180, 186. 

constructive,  181,  186. 

executed,  executory,  182  n. 

creation  and  transfer  of,  179,  186. 

notice  of  a  trust,  168,  179. 

declaration  of,  stamp  on,  187  n. 

in  a  will,  250,  251. 

for  alien,  295. 

of  copyholds,  478. 
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Trusts,  of  renewable  leaseholds,  515. 

iu  respect  of  long  terms,  519 — 528,  549. 
of  reversion  of  mortgaged  leaseholds,  551. 
for  separate  use. — See  Sepakate  Estate,  Wife's. 
limitation  in  cases  of  express,  5G7,  569. 
See  also  Equitable  Estate. 

Turbaby,  common  of,  412. 

Turf,  114. 

U. 

Unborn  persons,  gilts  to,  895,  400—408,  G62,  GG8. 

Underlease,  328  n.,  331,  49G,  509—518. 
mortgage  by,  551. 
sale  and  contract  to  grant,  581. 
registration  of,  620. 

Undertaking  for  safe  custody,  585,  58G. 

Unities  of  a  joint  tenancy,  134,  137,  4G8. 

Unregistered  Assurances  in  Middlesex,  206. 

in  Yorkshire,  206,  207. 
of  registered  land,  682. 

"  Unto  and  to  the  Use  of,"  175  n. 

User,  immemorial,  569. 

abandonment  by  non-user,  572. 

Uses,  origin  of,  165 — 168. 

enforced  in  Chancery,  168,  170,  867. 

by  implication,  169. 

raised  by  bargain  and  sale,  169,  175. 

alienation  of,  169. 

effect  of  the  Statute  of  L'ses,  171 — 176. 

resulting,  172. 

special,  173. 

"  to  the  use  of,"  173,  177,  208. 

"  unto  and  to  the  use  of,"'  175  n. 

no  use  upon  a  use,  175.  177. 

conveyance  to,  204,  205,  601. 

doctrine  of  applicable  to  wills,  74,  169,  287.  250,  251. 

springing  and  shifting,  367 — 371. 

examples  of,  368,  369,  371.  373. 
power  to  appoint  a  use,  371. 
to  bar  dower,  881,  670. 
in  a  rent-charge,  420. 
\v.i;.l'.  1" 
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Uses,  Statute  of,  170  .s^.^And  see  27  Hen.  VIII.  c.  10. 
docs  not  apply  to  copyholds,  477. 

Usual  covenants  in  a  lease,  497  n. 

Usury  laws,  repeal  of  the,  531  and  n. 


Valuable  consideration,  78. 

Vendor,  lien  of,  for  unpaid  purchase-money,  539  n.,  552,  553,  559. 
covenants  for  title  by  a,  591 — 595. 

and  Purchaser  Act,  1874. — See  stat.  37  &  38  Vict.  c.  78. 
rights  of  vendors  and  purchasers  on  sales,  182,  183,  574 — 
595. 

Vested  remainder,  332 — 344. 

See  also  Eemaixder. 

Vesting  Orders,  193,  498,  502,  580. 

declaration  vesting  land  in  trustees,  192,  394. 

Vicarages,  advovvsons  of,  433. 

Villus,  40,  440. 

Village  Communities,  440. 

ViLLAXi,  41,  42,  44,  51,  440. 

ViLLANUM  Socagium,  G1  u.,  444,  445,  455. 

Villeins  or  villaui,  41,  44,  440—448,  459. 

Villenage,  tenure  in,  IG,  42,  44,  439—448,  459,  467. 

at  will  only,  unless  supported  by  covenant, 

17  and  n. 
devolution  by  custom,  20. 
.subsequent  growth  of,  445,  446. 
absolute  {piirum),  444. 
privileged,  444. 

Villenagium,  16,  439,  440. 

ViRGATA,  441  n. 

Voluntary  conveyance,  78,  269. 

by  registered  transfer,  633. 
covenants  not  specifically  enforced,  180. 
settlement  void  against  trustee  in  bankruptcy,  281. 
by  person  of  unsound  mind,  292. 
by  drimken  man,  292. 
under  power,  372. 

Vouching  to  warranty,  95,  97. 
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w. 

Waiver  of  breach  of  covenant  in  a  lease.  503,  504. 

Wardship,  47  and  n.,  51,  54  and  n.,  69,  108,  166,  290. 

Warranty,  38,  67,  95,  573,  574  and  n. 

formerly  implied  by  word  give,  573,  595. 
now  ineffectual,  574. 

Waste,  by  tenant  in  tail,  107. 

by  tenant  for  life,  2  n.,  114—110,  119,  127,  184,  497. 

voluntary,  114, 454. 

by  lessee,  488,  496  n. 

by  mortgagor  in  possession,  538. 

by  copyholder,  453,  454. 

permissive,  115,  454,  488,  490  n. 

equitable,  116. 

land  of  mauor,  41,  412,  413. 

strips  of,  by  the  roadside,  413.  414. 

Water,  description  of,  34. 

prescription  of  right  to,  571. 

rights,  passing  on  a  conveyance,  GOr,  608. 

Way,  rights  of,  31,  SO,  416,  571,  605,  608. 

Widowhood,  estate  during,  127,  342.  343. 

Wife,  capacity  of,  293,  302,  310,  312. 
of  alien,  294  n . 
lands  of,   husband's;  rights  at  com)non    law,  299 — 304,  483, 

513,  523,  529  n.,  677—684. 
equitable  estate,  306,  513,  514. 
equity  to  a  settlement,  306,  514. 

separate  estate  in  equity,  306—309,  478,  480,  481,  513,  514. 
separate  property   under  ]Married  Women's   Property    Acts. 

309—311,475,  ^^83,  514. 
rights  in  her  husband's  lands,  83,  84,  226,  227,  314—320,  483. 

484,    526. 
conveyance  of  her  freehold,  302—304,  308,  312,  594  ii. 
restrained  from  alienation,  83,  307—309.  312,  313. 
liability  for  debts,  301,  307,  308. 
contract  of,  293,  310. 
will  of,  302,  309,  310,  312  and  n. 
descent  of  property  of,  302,  311,  514. 
trustee,  313,  314,  474,  514. 
powers  of,  under  Settled  Land  .\ct,  1882. ..313. 
of  intestate  has  a  charge.  226. 
appointment  in  favour  of,  377. 
powers  given  to,  304  n.,  378. 
release  of,  387 
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Wife,  surrender  of  copyholds  to  use  of,  474. 

copyholds  of,  474,  475,  478,  479,  480,  483. 
term  of  years  belonging  to,  513,  514,  529  n. 

Wilt.,  witnesses  and  signature,  238 — 240,  377,  47G. 
revocation,  242. 
jurisdiction  over  probate,  240. 
registration  in  Middlesex  and  Yorkshire,  255,  257. 
of  chattels,  20,  21,  240. 

of  real  estate,  29,  70  n.,  73,  74,  111,  112,  237—260. 
of  lands  held  in  socage  and  by  knight's  service,  74,  237. 
of  estate  pur  autre  vie,  130,  424,  462. 
of  the  use  of  land,  169,  237,  388,  389. 
of  joint  tenant,  136,  137. 
of  married  woman,  302,  309,  310,  312  and  n. 
of  contingent  remainder,  357,  358. 
of  copyholds,  474,  475,  476,  482. 
of  leaseholds,  506,  507. 
whether  escheat  prevented  by,  56  n. 
cannot  bar  estate  tail,  105,  106. 
construction  of,  111,  245 — 251. 
now  speaks  from  testator's  death,  244. 

and  passes  all  his  interest,  112,  248. 
exercise  of  powers  by,  242  n.,  374,  376,  377. 
uses  and  trusts  in  a,  251. 
charge  of  debts  and  legacies,  253 — 255,  276. 
direction  for  payment  of  debt,  539  n. 
devise  in  fee  or  tail  made  liable  to  debts,  81,  275. 
lapsed  devise,  244,  245. 
general  devise,  244,  506,  507. 
devise  to  issue  of  testator,  245. 
devise  to  heir,  252. 

devise  to  executors  for  sale,  388  —391,  482. 
executory  devise  by,  388—392,  396  n.,  482. 

Will,  tenant  at,  452,  487,  488. 

cestui  que  use  was,  169, 170. 

Wills  Act.— See  stat.  7  Will.  IV.  &  1  Vict.  c.  26. 

"Without  impeachment  of  waste,"  116. 

Witnesses  to  a  deed,  374,  596. 

to  a  will,  238—240,  377,  476,  599. 
to  the  exercise  of  powers,  374,  376. 

Words  of  limitation,  112,  145—147,  201—203,  245,  248—250,  334, 
337,  342,  457. 

Working  class  dwellings,  77  n.,  125  n. 
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Writ  of  elegit,  262  and  n.,  2G3.  26G,   269,  281,  283,  284,  371,  408, 
507. 
registration  of,  2GG — 271. 
of  fieri  facias,  262  and  n.,  .507. 
of  waste  abolished,  115. 
for  recovery  of  dower,  320  n. 
of  partition.  140,  224. 
of  right,  94,  570. 

Writing,  necessary  on  transfer  of  incorporeal  property,  31. 
formerly  unnecessary  to  a  feoffment,  148. 
now  i-equired   to  convey   freehold   estates,    153,   157    n., 

210. 
nothing  hut  deeds  formerh*  called  writings,"  149. 
contracos  and  agreements  in,  150,  153. 
contracts  for  the  sale   of    hereditaments  required  to  be 

in,  157  n.,  186. 
leases  and  estates  in  hereditaments,  153,  154,  505. 
assignment  of  lease  required  to  be  in,  505. 
trusts  of  hereditaments  required  to  be  in,  186. 
bargain  and  sale  for  a  year  required  to  be  in,  200. 

Wroxg,  estate  by,  147,  563  n. 

Y. 

Yard  land,  441  n. 

Year  to  year,  tenant  from,  488 — 490. 

Yorkshire,  registration  of  conveyance,  206,  586,  599. 
of  bargain  and  sale,  210  n. 
of  will,  255—257. 
of  judgment,  270,  271. 
of  enfranchisement,  468  n. 
of  lease,  493. 

of  assignment  of  lease,  505,  506,  513. 
of  underlease,  513. 
of  mortgage,  557,  586. 
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Deeds.  — Norton  on  Deeds.     Being  a  2nd 
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Kelke's  Epitome  of  Rules  for  Interpretation 
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A  Digest  of  Cases,  Overruled,  &c.,  in  the 
English  Court?.  3  vols.  Price  £5  5s.  1907. 
Divorce. — Browne  &  Powles'  Law  and 
Practice  in  Divorce  and  Matrimonial 
Causes ;  with  the  Statutes,  Rules,  Fees  and 
Forms.    7th  Ed.     25s.  1905. 

Easements.— Gale  on  Easements.  8th 
Edition.  By  R.  Roope  Reeve.  25s.   1908. 

Blyth's  Epitome  of  the  Law  of  Easements. 
6».  1905. 

Ecclesiastical  Law.  —  Phillimore's 

Ecclesiastical  Law  of  the  Church  of  Eng- 
land. 2nd  Ed.  3/.  3s.  1895. 
Elections.— Jelf's  Corrupt  and  Illegal 
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Equity.— White    &    Tudor'.s    Selection 
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Forms.  — 1'ou.se's    Practical    Man.    17th 

Edit.     10s.  Gd.  1900. 

Chitty's    Forms  of  Proceedings  in   the 

King's  Bench  Division.     13th  Edit.     36«. 

1902. 

Fraud. — Kerr'.s  Treatise  on  the  Law  of 
Fraud  and  Mistake.  3rd  Edit.  By  S.  E. 
Williams.     25s.  1902. 

Guide  for  Articled  Clerks.— A  new 

Guide  for  Articled  Clerks,  containing  the 
most  recent  Regulations  and  Examination 
Papers.  By  H.W. Stiff, Solicitor.  6s.  1895. 

Guide  to  the  Bar.— a  New  Guide  to 

the  Bar,  containing  the  most  recent  Regu- 
lations and  Examination  Papers.  By 
LL.B.,  Barrister-at-Law.     5s.  1908. 
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the  Law  of  Innkeepers,  Veterinary  Sur- 
geons, &c.  6th  Ed.  By  Clement  Elph. 
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Husband  and  Wife.— Macqueen  on 

Husband  and  Wife.  The  rights  and 
liabilities  of  Husband  and  W^Lfe.  4th  Ed. 
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Income  Tax.— income  Tax  Acts,  with 
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Injunctions. — Kerr  on  the  Law  and 
Practice  of  Injunctions.  4th  Edit.  By 
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Landlord  and  Tenant.— Woodfall's 

Law  of  Landlord  and  Tenant.  ISth  Edit. 
By  W\  Hanhiry  Aggs.     38s.  1908. 

Law  Dictionary.— 

Stroud's  Judicial  Dictionary,  or  Inter- 
preter of  Words  and  Phrases  by  the  British 
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2nd  Ed.     3  vols.     4/.  4s.  1903. 
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Dictionary  of  Legal  Quotations,  or  Selected 
Dicta  of  the  English  Chancellors  and 
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Master  and  Servant  in  ever\  description  of 
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Merchant  Shipping.— A  Treatise  on  the 

Law  of  Merchant  Shipping.  4th  Edit.  By 
David  Maclachlan,m.a.  2/.  2,s.  1892. 
Maksdkn's  Dijcest  of  Case.-<  rehitin^  to 
Shipping,  Admiralty,  and  Ins\n-ance  Law, 
from  the  reign  of  Elizabeth  to  the  end  of 
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Mines,  Minerals.— A  Treatise  on  the 
Law  of  Mines,  (JuarrieB,  and  Minerals. 
ByK.  F.MacSwinney.  3rd  Edit.   2/.  2a. 
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Mortgage. — Coote's  Treatise  on  the  Law 
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Personal  Property.— Goodeve's  JIo- 
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Prescription. — Prescription  and  Cus- 
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Probate.  —  I'owles  and  Oakley  on  tin' 
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QuarterSeSSionS.  — Pritclnud'sQnart.r 
Sessions  Practice.  2nd  Edit.  By  J.  B. 
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